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My Dear Minister,

I forward herewith the Seventy-fourth Report of the Law
Commission of India relating to the proposal to amend the
Indian Evidence Act, 1872 so as to render admissible certain
statements made by witnesses before Commissions of Inquiry and
other statutory authorities. The opening paragraph of the Re-

port will explain the circumstances under which the Commis-
sion took up this subject for consideration.
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(8d.)
(H R. KHANNA)
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Minister of Law, Justice and Company Affairs,
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1. The opinjon of the Law Commission has been sought
on the question as io whether a stalement made by a person in
procecdings before a Commission appointed under the Commis-
sions of loquiry Act, 1952 LAct No. 60 of 1952) should be made
admssible by an amendment of the Indian Evidence Act in any
Subsequent civil or criminal proceedings if the said person (here-
inafter referred to for sake of clatily as witness) is dead at the
time of that trial. The Law Commission  wouyld Cxpress its
views on the above question on geaeral priaciples, excluding
from considzration any particular Commission appointad wnder
the Commissions of Inquiry Acq and any comtemipdated <ivil gr

g

Subject mat-
ter of the
Report.

2. Section 33 of the Indian Evidence Act apd SeCHOLE 6, Relevant mta
3B and 8C of the Commissions of {nquiry Act which have rele~tutory provi-

Yance read ags ynder:

“Section 33 (of the Iadian Evideuce Act),—Bvidence given

sions in the
Ewvidence
Act and

Commissiony

by 2 witness i g judicial proceeding, or befors ANY PeTSul of lnquiry

authorised by law to take it, is relevant for the Purpose of
Proving, in a subsegnent Judicial proceeding or in a later
stage of the same judicia] proceeding, the truth of 4he facts
Which it states, when the witness Is dead or cannot be found,
or is incapable of Biving evidence, o is kept out of the way
by the adverse patty, or if his presepce cannot be obtained
without an amoun; of delay or expense which, upder the
circumstances of the case, the Court considers unreasonable :

Provided —
that the proceeding was between the same parties or
their representatives in interest ;

1hat the adverse party i the first proceeding had the
right and opportunity to Cross-examine ;

that the questions i issue were substantially the same
in the first as in the second  proceeding,

- Bxplanation.—A criming] (ria] Or inguiry shall be deemed
10 be a proceeding between the  prosecutop and the accused
within the meaning of thig section.”

“Seclion 6 (of the Commissions of Inquiry Act).—No state-
men: made by & person in the tourse of giving  evidence
betore the Commissicn shali subject bim to, or he usegd
against him in any civil or criminal proceeding except g
Prosecution for piving false evidence by such statement :

Provided that the statement—

{a) is made ip reply to a question which be is required
by the Commission to answer, or

) ig relevant to the subject matter of the inquiry™,

!

Act,
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“Section 8B (of the Commissions of Inguiry Act)—If, at
any stage of the inquiry, the Commission,—

(a} considers it necessary to inquire into the conduct
of any person . or

(b} is of opinion that the reputation of any person is
likely to be prejudicially affected by the inguiry,

the Commission shall give to that person a reasonable op-
portunity of being heard in the inquiry and to produce evid-
enice in his defence:

Provided that nolhing in this section shall apply where the
credit of a witness is being impeached.™

“Section 8C (of the Commissions of lnquiry Act)—The ap-
propriate Govermmenl, every parson referred to in section
8B and, with the permission of the Commission, any other
person whose evidence is recorded by the Commission,—

(a) may cross-examine a witness other than a witness
produced by i or him ;

(b} may address the Commission ; and

() may be represented befure the Commission by a
legal practitioner or, with the permission of the Commis-
sion, by any other persen,”

Effect of 3. Section & of the Commissions of Inquiry Act, reproduc-
section 6, ed above, relutes to the use of a statement agamnst the very per-
Commis-  ¢on who made that stalement. This section obviously has no
f:::l'fir;f application to the use of a statement made by a deceased person
Act. in civil or criminal proceedings against another person.
Section 32 4. Section 32 of the Indian Evidence Act makes statements
. Evidence by a deceased person relevant and  admissible in subsequent
Act. court proceedings, The siatements mentioned in the section,
however, are of special nature, like those relating to the cause
of death of a person making the siatement. The statements of
deceased persons with which we are concerned do not belong

to that category or nalure.

Section 33, 5. Section 33 of the Indian Evidence Act makes evidence

Evidence  given by a witness in a judicial proceeding, or before any person

Act—Condi- quthorised by law to lake it, relevant in a subsequent judicial

“!‘.’nsbflfff APproceeding, or in a later stage of the same judicial proceeding,

PHCADENY- Yo prove the truth of facts which iy states when the witness is
dead and in certain other contingencies with which we are not
concerned. Before, however, the provisions of section 33 can
be invoked, it has to be shown that the case falls within the am-
bit of the proviso to section 33, according to which it is essen-
tial that the earlier proceeding in which the statement was given
by the witness was between the same parties or their representa-
tives in interest, that the adverse party in the first proceeding
had the right and opportunity to cross-examine the witness and
that the questions in issue were. substantially the same in the
first as well as the second proceeding.
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6. No individuals are arrayed as formal parties in proceed- Section 33
ings before a Commission appointed under the Commissions of how far ap-
Inquiry Act and no findings recorded by a Commission can bel:‘:l.: "'—Of 2
enforced proprio vigore. As the law stands at present, conse- proceedings
quently a statement made by a deceased witness in proceedings before Com-
under the Commissions of Inquiry Act cannot be used againstmissions of
another person in subsequent civil or criminal proceedings. The J09uiry.
question which needs consideration is as to whether as a result
of amendment such a statement can be made admissible.

On general principles the Law Commission is against the
use of such a statement in the course of subsequeni civil or cri-
minal proceedings, except in onc limited coniingency. In case
a Commission appointed under the Commissions of Inquiry Act
has proceeded under section 8B of that Act because it considered
it pecessary to inquire into the conduct of a person or because
if was of the opinion thai the reputation of that person  was
likely to be prejudicially affected by that inquiry and if, further,
that person has had the right and has been afforded all reason-
able opportunity to cross-examine the deceased witness as con-
templated by section 8C and, further also, if the questions in
issue before the Commission were substantially the same as ar
the subsequent civil or criminal proceedings, i1 such an event
there appears to be no objection o making suitable amendment
i law to make the statemient of the deceased witness relevant
and admissible at the subsequent civil or criminal proceedings '
against that person. Apart from this limited contingency, tha
Commission is not in favour of any proposal for making such a
statement admissible by amendment of law.

7. We may now set out the reasons in support of our view, Reasons for
One of the cardinal rules of the system of jurisprudence follow-the view
ed by us is that a wilness who deposes againsi a party must be taken.
brought face to face with that party, so that that party may be in
a position to cross-examine (hat witness, The safeguard is des-
cribed by Bentham' as “confrontation™ The main and essential
purpose of confrontation is to secure for lhe opponent the
opportunity of cross-examination. The opponent demands con-
frontation not for the idle purpose of H4Zing upon the witness or
of being gazed upon by him, but for the puipose of cross-
examination which cannot be had excepy by direct and personal
putting of questions and obtaining of immediate answers, There-
is also a secondary advantage to be obtained by a personal
appearance of the witness. The judge is enabled to waich the
demeancur of the witness. The principle underlying section 33
of the Indian Evidence Act is that when a statement has already
been subjected to cross-examinalion and is heice admitted, it
comes in because the rule is satisfied and not because ap excep-
tion to the rule is allowed. The slatement may have been made
before the subsequent trial, but it has already been subjected {o
proper cross-examination. The principle underlying section 33

'Bentham’s Rationale of | udic_:ial Evidence, Book 1Il, Ch, XIX, cite;
by W.?oglroﬂfe & Ameer All, Law of Evidence, 12th Edition { 1968) Vol. 4,
page 715,
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bas been summed up by Woodroffe and Ameecr Ali' and the same
reads as under: —

“THe rule contained in this section is an administrative
expedient for doing justice between litigants in a particwar
situation as a rational compromise between two weil-known
canons of judicial adminisiration, A presiding judge will
require that a party furmish evidence ot the primary grade,
i it is within s power to do so. So long, tieretore, as the
Pproponent can reasonably be required to cause a witness to
repeat to a wibunal his evidence régarding admissible facis
given on 4 former occasion, the preswding Judge will insist
that the wilness himself be produced. In other words, pri-
mary evidence will be insisted on until a satistaclory forensic
necessity for offering secondary evidence is brought to the
attention of the tribunal. At this poinl, a second adminis-
traiive canon, yet non-fundamental comes inio operaiion. Lt
is the administrative duty of the court v proicct the sub-
stantive right of the party to prove his coatention, so far,
at least, as is reasonably within his power. When the pro-
ponent's necessity for producing a secondary grade of
evidence is established, the right to submit iy will be recog-
nised by the court. The general rule is that the best evia-
ence must be given: no evidence will be received which
is merely substitutionary in its nature so long as the onginal
evidence is attainable. Thus, depositions are in  general
admissible only after proof that the parties wiho made them
cannot themselves be produced. The present seclion siates
the circumstances under which secondary evidence of oral
testimony may be given. Under these circumstances, the
production of primary evidence is either wholly (as if the
witness is dead or cannot be found, or is incapable, or is
kept away) or partially (as in the case of delay or expense),
out of the party's power.”

The reasons which led to the emactment of section 33 of the
Indian Evidence Act, in our opinion, would hold equaily good,
in the one limited contingency referred to above.
Same prin- 8. What we have said above would also hbold good in case
ciple appli- Of inquiries on oath under other statutory provisions, where-
cable to under a right of cross-examination of the nature and in the
other sta-  circumstances mentioned above is conferred.
tutory io-
quiries oa
cath with
right to
cross-
exami-
nation. . . ! .
Earlier Re- 9. 1t may. incidentally, be mentioned here that while the
ports of the Commissions of Inquiry Act, 1952 and the Indian Evidence Act,
Law Com-}372 have both been reviewed by earlier Law Commission2-%,,
FUSSIOR.  the point mow under consideration has mot been raised so far,
and the Law Commission has not therefore had any occasion 10
consider it. |

‘Woodrofie and Amser Ali, Law of Evidence, 12th Edilion (I968),
Yol. 4, page 776.

R4tk Report of the Law Commission of India {Commissions of
Inquiry Act, 1952).
13?236% Report of the Law Commistion of India (Indian Evidence Act,
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(Sd) (H. R KHANNA)

H. R. KHANNA Chatrinan
{Sd.)

8. N. SHANKAR Member
{5d.}

T. 8. KriSHNAMOORTHY IVER Member
(Sd.}

P. M. BaksHi Member-Secretary

Ngw Darur,

Deted the &th Angust, 1978
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