January, 1980.



Justice 7.V, Dixit

Kew Pelhi-~110001,
2nd Pebruary, 19

iy dear Minister,

T am herewith forwarding the Eighty-Socon‘ Repor
of the law Commission sirassing the urgent necessity oi
amendments in certain reapscts of seotion 39 of the
Tnsurencd iot, 1938,

*he primary concern of this Report involves the
question of the rights of the nominece, heirs, creditors
legatees #to, of the insured, in the money seaured by
poliecy of life insuramse after it is paid by the insure
to the nominee, The rsievant sub=-section is subessotio
£y of esction 39, "his sub-section sayse:

"(6) +where the nominse or, if there are more
noninees than one, & nominse or nominees surviv
the person whose life 18 inaured, the-amount
seoured by the poliocy shall de payables to such
sarvivor or aurviwors.”

faturally this does not provide whather on the money
B8iRz peid to the nominee he becomes the beneficial
owner thereof, or vhethsr money forms pert of the estat
o the insured pers>n so that his heirs, creditors,
logatees all have claims on the money. This is because
the objeat of the sudb-section is to enable the insured
to obdtain a good and wvalid discharge after payment of
the =oney secured by the polioy to the nominee,

Thers is no mgreement in the decisions ¥ the
various Migh Courts on the question whether seotion ¥5((
conters on the nominee mersly the right to collect and
receive from the iasurer soney or whether the noninee
is not merely & recipient of tha money bdut is also the
beneficial owner thereof., Tt is clearly undesirable
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that there should be any uncertainty in regard to

this matter which is of vital importamse not only to
the insured but also to his heirs, creditors, legatees
and nominee,

In order to reduse if not to elininnte)this
undertainty, the Commission's recommendation is that
& nev sub-section should be {nserted in mection 39
providing that where the holder of the policy of life
insurance on his own life nominates his paronxs, or
his spouse or his children, or his spouse and children
r any of them, the nominee or nominees shall be hene-
ficially entitled to the amount payable by the insurer
to him or them under sub-section (6), unleas it is prove
tiet the holder of the policy having regard to the matur
of his title to the polioy, oould not haye cenferred sny
such beneficial title on the nominse. The Commission
bas also recomuended thc i ertion of other two subw
sections in section BQ.Lons roviding that nothing in
the proposed sub-sections shall operate to destray or
empede the right of any oreditors to be paid out of the
proceeds of any polioy of life insurance and the other
saying that the provisions, the addition of vhich 1s
intendsd, shall spply to all polioies of 1life insurance
maturing after the ooming into foree of the Amending Act
Elaborate reasons havu been given in the Report in
support of the modifications suggeated by the Commission

lastly, the Oommission is mush indebted to
Sri P.M.Bakshi, Member Secretary for help during the
gourse of the Commission's deliberations and in prepare-
tion of this Report. Sri Vaze's aésictxnsc'haa also

besn valuable, —~
With kind regards, f%AAi:2:§x@&:{w

Shri P.Shiv Shankar, —
Minister of law, Justice & C.A., { ». V. DIXIT )
N8V DELHYI-1.
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lele The subjost matter of this Report wmrm &
:ingle seetion - section 79 of the Insuranoe Act, 1838,
whish rolates Lo th: moie and offe;t of mfllmﬁon in
regar? So a 1ife insurance poliecy. hile the rest of
the Insurapee Aet is mainly of u technieal nature apd
~rimerily concerns tho e who oarry on the business of
in @ no:y thi. particular sestion 1s of wital Mrteroﬁt
to every xitisen who takes out }'1,{‘9 insurance.

Cartain mﬁmfmt have ariszen in the
interpretation of the sedstion and ths injﬁaﬁiafﬁﬁch
seens to reault from the present pozition, éoafstitm
ths oricury Ju-tification for taking up this subjeet,

maely, the lepgsl effect of a nominstion made in regard -

to & 1ifes tnsuwrance policy.

1s T In Moad general terzs, a 1t fe Lnawrance
sontraet 15 a lepgslly enforceable agreemsnt betwesn
the applicant (proposer) ani the insurer. Paymant
the insurer ia secordance with the sontract (subjeet
to statutory reguiraments, 1f sny) fulfils tho basic

1. The dct wiil be hersafter referrad to as the
Tnguranee Aet®,

% Pars 2.1, iafra.
3 Chapter 23, {nlrs.
4, OGhppter 3y infla.

1



promi se ani diceherges the insursr from the contraeotunl
obligations.

Jut suah payment joes mot nedessarily olose all
legzl controvarstes, ’‘hers the incursd person has
demlt with the policy in any one of the modes of elotum]
with 1t 2s permitted by lav - or, sven vhers he has not
resorted to any of these moiss - mwre than one party
iy, Trom the legal polnt of view, b intorested in
L toney nadd oF Lo become paysble. Inthe first
place, thare is tﬁé 1mmd person, Nov rapresented
by his legal repressemtative. .ecomily, the parsons
entitled to the ostute on iptastacy or otherwise my
be logally interested, Thirdiy, there sre nersons who
elsim tha ripht conferrsd by the partiowar mole of
Jealing, 1f any, adopted by the insured person before
tis death. and ‘ﬁmlly, thers {s the insurer, |

Ag to the “insurer, payment mads by hix unier
the policy 1: not 2 msttar with vhich we are soncefned
in the present Roport. The provi:zions of the Iasuranse
Aet as anpplienble to ‘nmh zode of dsaling with the sum
payable under the policy may, for our purpose, be
treated as adeglately taking exTa of the matter from
the point of view of the insurer. Ye are primarily
sonmerned with the sedond and thiri groups ofi parties
mentionsd above.

L. Para 1.3, LofXe.



Lol gment
of tere s -
Various sodes.

Asel grament
nnier saetion
£y Ingurance
rety 1938,

The maltipliocity of parties 5o involved leads
to the posaiMlity of conflist of interests amongst
them, ani a 4desire on the part of the Legislature to
asvoid suoh confliots o far as nox:-ible has necessi-.
tated the ematmant of 2 set of provigions in the

‘gtatnte law. It 15 obvieusly desirvable that legis-

ation iealing with the respestive rights of the
parties should, ffon time to tinme, be reviewed, in
~rior tp rake it conforr to the ohanging needs of

sociaty :n’' :xpectations of its mewhers.

1.3 In ordar to undersiand 'tzse qpwstion in 1ts

proper pwsfse;ativa, 1% may be useful %o refer to the

varisus sodes of lesling with the densfits that might
se under a 1ife insursance policy.

1.4, In the first place, an asaigraert of the poliocy
1s permissible unler section 18 of the Insurance éet.l
Under that sestion, the insured person nay, if he so
ehooges, assign all bamefits unlar the policy. Pro-
wded the statutory formslities are obsarved, zush an
essignment reises no serious problems. The Pights
mi_aa' the pulicy_::mud transferred to the assignee of
s:flgness. It is not nocessary that the asslgnee

mz;st be the cpouss or 2 ¢hill of the insurel rerason,
although 1t is usually so. On malurity, payment of
the amount Jue unier the polisy is mede to the assignee.

i

le #Heotion 78, Insurance Act, 1938,



Jeclaration
unlee cection
8, Marrie’' Wo-
men' s Property
ﬁﬂt, 1874,

Yo other person has a right to partieipate in the
proceeds under a title purporting to be derived from
the insured at¥r the assignment.

1.5,  Secondly, in regard to a person who hes or
sontemplates a fardly, section & of the Married Women's
Property aot, 1874, crsates amnther spesial mode of
nealing wiﬁh the banefits to accrue under & policy.
Tnier that seestion, the assured csn meke vwhat my M
conveniently ealled = "declarstion" of trust in fawvour
of his wife or children or both. Where that section
is utilfsed, the wife or children or both, as the

gase miy be, become entitled to the benmefits undar

the policy, without an asgligmnment of the nature son-
terzqal&tedlby gsestion 38 of the Insurance Act. This
mile of lealing with the policy also need not detain
us. 3Seetion 6 of the Married Women's Property ict
has, no doubt, createi certain questions of interpre-
tation which the Law Commisaion has already dealt with
in an eariier Rapeort enﬁlrely deowoted to that ixet.a
For the present purposs, thoss guestions need not be
gone into.

l. Para 104, SUupXa -«

2. law Commission of India, 66th Report (Married
Women's Property Ast, 1874).



Bordmtion
under -ection
9. Insurance
hef, 1978.

Problem for
ocon:ileration
relating to
the effect of
nomimtion.

1.€. Thirdly, another mode of iealing with the
policy of 1ife insurance 1s ly w;y of npomination under
section 39 of the Insurance Act. This mode of dealing
with the polioé, though lsass formml then the other two
mentionad above, has certain speclal features. ‘!br
exanple - to refer to only one important feature of i
~ordnation = 1f the insured person, had ng made »
nomination, survives the nominee, the nomination be-
co=es ineffective, The nomimmtion under section 39
can also be cieréated by & later a.ssimmtgof the
poliocy made under sestion 38 of the Insurance Aet.

In these respects, s nomination may be regarded as

a weaker form of dealing wéth the policy than the other

two modes mentioned above.

1.7, This legal position is well tmdérwcud, but

the problem which arises 1s this. Assuming that a
nomination is valid in form and in substance, and
subsisting at the time of death of the insured person,
and further eassuming that the nominee survives the
insured pepson, and that the insurer makes payment of

 the ampunt to the nominse, 15 the nominee emtitled to

retain the moneys so paid, or is he merely en “agent”

1. Fﬁ‘r toxt of seetion 39' see para 2.1, m.
2., Para l.4, guuka.
2, Parz 1.4 and 1.5, Zunka.



of the inzurei person, as has been deserlbed in some
of ths judieisl decl sions,lm that he pust hold the
money for the benefit of the estate of the insured?

0 rubt the query in df ffersnt words, is the nominee
ansitled to regari himself 25 the 'beneficial ownar®
of the ampunt pail, or is he wmerely the nominal owner
of the oney? This Report is concerned with that
problem, and seeks to exsmine the present law on the
subject and to Tecormmend cortain amendments which seem

to be dtaesiratcle in the 1nterests of soeial justioe.

1. Pars 2.4, infEa.



Seetion = 2ele The present lawv a3 to nomination in regard
Insrince «ct.
to & nolicy of life insurance and its effaot as

contained in sestion 39 of the Insurance Adot, 1038
is as under:

g

33, (1) The holder of a polioy of 1ife
insuwrance on his own 1life my, vhen effecting

" the policy or at any time before the policy
matures for payment, nominate the person or
persons to whom the monsy sesured by the poliey
shtl1l b8 nald in the event of his deaths

Provided that, whers any nominee is a sinor,
1t shall be lawful for the poliey holier to
appoint in the preseribed mamer any person to
raaeive't:he money secured by the poliey in the
event of his desth during the mimority of the
nominee. |

(2) Any such nomiaostion 1n order to ba
effectual shell, unless it is insorporated in
the text of the policy itself, be made bty an
adorsement on the policy communisated to the
insurer snd registered by him in the records



wolating S0 the polisy ani sny such m&m:ign
By at any Sime befpre the policy mtures for
nayment be ssnoallsd or changad Wy an endorsemant
or a will, %gs the case may be, but unless notice
in writing of any cuch cuncellatl on or chirge
hos been iclivered to the insufer, the 1mm-erf
shill not be liadie for any paymemt mder the
policy mmde booa flie by hizm % a nominee ren~
tloned in the %ext of the pelicy or rogistered
in recoris of the insurer.

(3) The irsursr-shell furnish to the peliey
holler a written acknowled vwen‘r&ham rngia»-
tered a nomimtion or a canaellation or ehaxnge

thareof, anl mey eharge a fee not amceeilng one
| rupee for reczistering sueh oeancellation or shange.

{4) A trsnslfer or assignment of a polioy mede
in seoordance with section 38 shall tazmtimly
eanesl A& nonlnsation:

Provided that the asslgnment of a polity to
the fnsurer who bears the Pisk on the polioy at
the tize of the ssslpgmment, in Wdﬁam on of
a loan granted ¥y that insurer on the security
of the policy within 1is surrender wulue, of itas
re-azgignoent on Fepiyment of tho leen shall nst
cancel & nodiinstion, but shall affeat the rights
of the nomines only to the extent of the inzuwrar'y
interest 1n the polioy, |



*{5) whera the policy matures for payment
iuring the 1life time of the person whose ille is
inmred or vhere the nozines ory 1 there sre more
nominees than oney 21l the norinces dle before the
policy mz:aireﬁ for paypent, the smount secured by
the nolicy shall be payable to the polioy holder
or hls helPs or legal rapresentatives or tho
holiar of a suseession certiftonte, as the omse

may be.,

{6) +here the nominea ore if thowe are more
nominees then oney & nomines o7 rowiness swvive
the person whose 1ife s insured, thoe amount sesu-
red hy the policy shall be payadle to suwch surviwe?

or vl vors,

(7) The provisions of this section aball not
apply m any poliey of 1ifo insurance to which
sastion 6 of the mrriel ¥orem's Proparty Act,
1874 applies or has &t ary timg applieds

Provided that where & nomination made vhathar
bafore or after the comencement of the Insuwrance
{(Ameminent) Act, 1946 in fawur of the wife of the
person wio has insured his life or of hiz wife ﬁad
shildren or sny of thoas is eapressed, whether or
not on the face of the poliey, as being =wie under
this seotion, the said section € ahall be deemed
ot to apply or not to have appllied to the policy.



yomtion “L(C),
IngEanco ACte

-~

e e for our purpose, it 15 sub~gestion (6} of -
gection 38 of tho Insurance aotlthat is paterial.,

o sffect of that sub-szestion is that where the
nemines, or 1f there are ore nominees thar ongy 3
no-d oo or nominees, survive the person whose 1life

1s insured, the amount azgurad by the policy shall be
sxyable to such survivor or surviwres, This provision
005 not, hovsver, lay down wvhether, on the ponay belng
~aii to the norines thersunier, the rord nee becones
the berafalal ovwner theresof, or whether Ihe zoney
shell form pary of the estate of the insured parson

so that his heirs (or the legatees sentionel in that
ragari ip the will, =35 the case mey be), nave a0y
elalms thereon.

There 1: eopciierabls oase law on the subject,
to whish a detailod reference will be made in later
peragraphs. For the precent, 1t %nn bs saffliclent
to say that there is a confliet of decisions « though
not very formidatle - on the subject. One v.iufia

that soetion 3:(6) of the Insurencs Aet confers on

le Pare ‘el SURKGs
', Paragraphs 2.5 to 1.8, lofra.
n. Paragraphs .3 to 3486, lolra.



Anitra viaw,

ulrrait view,

the mouinee mersly the Pight to rotelve ths insuranes

money S3 botween the LNAURANGS SONPARY.Anl.tha noedn
bat 1t 200z not provids for the title orf ownership of
the money, The seoond vhwlrmﬁs the nominee not
&3 & mere recipient of the momey but also &3 the

bonefisisl owner thereof,

a3y Thuse in an Andhra case of 1937, it was held
that the nopinse gets the property in the poliay
subject to)fzz.l liabilities of the policy holisr ani
“ha arpunt ;13 subjeet to the golaiss af oreiitors of

_ .
2edo the (ujarat High Court has also held that
vhers & policy holder, after miking s nemination in
the polisy, dies intestate, the rightful olalmants to

‘the sum sssured under the poliey of imsurance are the

lagel heirs of the decemged polioy holier, and mot
the nowdnsa in the insursnce poliey. ’

Ihe Gujlarat Jscision is based on the theory
that the nominee 1= a gollection agent, having only -
« right to reselwe and colleot the moneys an habalf of

1. Paregrephs 2,10 and 2.11, iafes-

o NeJRalumins ve Ka Jenkataracece.iag, A.I.R. 1957
AP, 757' 78, pars 3,

e ALIARAS Ve SuommBEibens A.IeRs 1977 Oul. 1M
(JePe Jnsal & ¥,Pe Thakimy J7.) (reviews oase law),



origiml clalmnts. 1€ there 13 = will (mde ty

the polisy holier), the legatee under the will would
got the amount. If the policy holder bas dled intes-
tate, his lagal t@AXs wald geh ik, sccoriing the
Gujarat judgment.

sa.eutta view. 2.5 In a Caleutts msolo.f 1858, {t wuc hald that
the nominsg scquireg no title. “The title %0 raselve
vhe roney does pab JeNSasArily create & title in e
o that sonsy which ¢un be sald to be good as against

the whole world”,

-~

In = lator Jileutis case ‘o.f 1270, the moneys
to be iue under the policy were payable not om the
taath 0T the assured, but on a flxed date, The
assnred nordmtel hiz younger son &3 the norminee.
Soon & tharealter, the azsurad ifed lﬁtwwte, ba fore
the 4ate se ﬁx&i, leaving hi: widow snd two sons as
his heirs ani legal representatives, mmder the poliay,
the sur ¥as nay-tle on Shs date menticned alove, but
there @#uc a olaugs under which, after one year from
the data of the policy, the policy would acquire a
sash surrenier walue. The question o be considered

1o Bamballs v. Gogadhal, A.leRe 1236 Cal. 375,
¥P6, paragraphs 8 to 1l.

3, ' P nsurance Cornoration of sl Ve W
Wmm‘, Ao efls 1070 Gal1, 513 $ 51 S'




Karni1take
K" a4 1Y
Crisa viow,

wis whether the nomines could wvalidly assign the slaim
in respect of the polisy, in view of the isath of the
holier of the policy before the maturity of the poliey.
‘herz also argse & largoer qua&tion, mpely, whether
the nominne aoull surrender the policy., Both the
questicns wero answered in the negative.

The ease actually 14 not fall within ceotion
79y Inguransas Ast, simce it was not teohnisally &
gontract of "life 1nsurm-a".1 The dlseusclon in the
Judgment about the position of & moadnse 13, thersefors,
otdter.

DBy Accoriing to the Zarmatake view, the nominoe

has no other pight except “a bare rizht %o collect
the poliey money without affeeting the title to (of)
other claimantg, if any",

2
The Zerals Mgh Court alzo holds the sane vievw,

| 4
This 15 =laeo, in substanes, the Oriszsa view.

Aesording to the Orisas visw, the emphesis in geotion

le Page 518 in a.l.R. 1970 Jal, 8513,

% Gnba SaEasuathl BI v. iGha JALAtL, AvIoR. 1978
£2rn. 3' mg pare G,

“e Garadlnl tmsa v. Noglkaoha PAillal, A.IJRe 1861
Eorslas 19 (Pelale.

. ¥ FTatEn Y) i i § holoRe 1973
mﬂ?ﬂ 33, 34’ DATS 3 (ﬁtxt s htJi}c
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"3(6) 1 on the expression "payuble* and the nominee
aoquires no title to the azmount to the exvludon of
ﬂll Gth@? ﬁﬂil’%.

the latast ease on the subjeet 1s & Punjad
one, whish alsp takes the view that the nosdinee does
not get title to the property in the policy or its
yrae«mfis..l The folleowing cbasrvations In the Punjab
higment are pertinents -~ |

*A combined reaiing of sub-geotions (5)
and (6) of seation 32 of the Insurance Aat
shows that 8 nominee is in the nature of a
trustes who receiwves the money due under a
prlicy and keaps it for the homefit of the
legnl helrs of the lgeeasei,”

allsobal view. 247. It mmy, howm,ahe stated that according %o
the Allahsbad Eigh Sourt (Judgment ol 1962), the
mney belongs to the nominee and he 1z not to be
treated 2: a trustee for the heirs of the insurasi
OF asx a mere agent on thalr whalf. In reaching this
sonsluaion, the High Cowrt constdered tha clanse {n
the polisy, the statutory provizlons, the inglish
and Indlan case lav and other rolevent agreets,

1s Smb. Hal ve @ Smko.al, (1275) 81 runjad Law
Raporter 223 4P Company Cases 361 (1lst Jm, 1979) .

%+ Esaxi vl v. JDARm. Baxl, 4eIsf. 1862 All. 355,
"85 para 4 (Desal O,J7. & Bmmabhadran J.).




In the Pirst placa, s to the oliuse in the
vollicy, the High Court polinted out that the monaya
were paysble to ihe tnsuwred o (o2 his prior death)
to "his nominee, executors, admirdstretors, assigns
or other representatives, ag the cage m%sy' La%, subjeoct
to proc! teine plven of the title of the olsimants
uaier the poliey. It was not, therefors, open to the
ingurance opmpany-to say that 1t scould not pay the
monsy %o the nominee':s heirs. (Ia that oage, the
nominse hal ilel before astuslly roceiving the woney),
since & noxinee had been nomimated, the company must
pay the momey to himor (1f he has diel in the mean~
vhile) to his astate,

deoondly, as to the statutory provisions,
the M ch Court polntod out that sestlon 29(1) of the
insurange ict, 153"‘?63 ampoﬁ&rslthe ingured to maks a
nordmation and seotion 9{6) lays down that 47 the
nominse survives the {nsured, the nominee $= entitled
to recelve tha money. The High Cowr? alsy polnted
out that asestion 3%(35), vhioh desls with the situstion
where the nowinee iles hafore satpriiy, eviilantiy makes
& distinotion betwesen (1) death of the nominee before
mburity anl (11) leath after meturity ut bofore
recaiving payment. In the former case, the roney 12
payalile to the imsured or hi:c beirs or legsl

le Para 2.1, suNra.



ropresentatives, and 1t ispliedly follows that in
the lstier oz3ey the monay would bs paysble to the
estate of the nomimse.

2684 As Trogerds Boglish oases and those Indlan
ssses whioh followsd the snglish Judiaial decidons,
the Allshabed Eigh Court olzserveld:

*‘Ho do pot think 1t is the mmsﬁ rate
or rule of justice, smml
wiikeh nmust be sald-to b HMnding upon this cours
that the peliey-soney thet 13 peld to 2 pomines
urder seotion 39(6) of the Insurance ist 1s held

m for the legal Wmﬂﬂ‘
of the uama n

The principsl reason in the Allehabed judguest
18 m;- the following passages

“"There is nothing in seetien 32'te sugpest
that he resseives ths monny sorely asz a trustow
oF agent of the azsured’s legal Tepresentatives,
Sestion 39 does not lay down thet he 15 under
sy l1aklity to secount for the money rom?eé
to sny person. mlam@m soaning of the
languege used in sub~peatisns (1) ant (8) 13
that the insurance company must pay the money

1. Ruphasis supplied.
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"to him and he is left free to deal with 1t in’
1
apy marmer he likea.*

4
Cormanting on this, the Gujagat Rizh Court,

in 1ts julgoent already referredl to, bas observeds

‘Hth respest, thare {3 to warrant for the
conslusion that the nominaec 13 left free to
jeal with 1t in any rmonor he likes., It does
not “ollow from any provision of law or from
£irst principles. It is mere inse dixll of
the learned judges. It does not take into
asgount the reaszoning ﬁmfél led in the ils~-

cuszion heretindefore.”

e Allahabad Jjudgoent In the Slleowing

pit ssage extracte’! frorm pars 6 gave snother reason -

“hen the money becones payadle on the
death of the assured and on aecownt of the
deathy we dop not understand howv £t can be
sid to form part of his estate.”

Cormenting on this the Gnjarat High Court
ohserveils

i. Esaacs eyl v. Jhakms Jawl, A.l.it. 1962 All.
355,

2o ALERIRZ ve SUDMMDELDAD. AeIoF. 1077 Qui. 134,
137, 134,

Te Para 2.4, SEOL8.



"The M visiom Bench has assumed that the
amount Joes pot form an sstats of the polisy
haliar, If the benafit aristng unier the
sontrest of insurance formod = psrt of the
sgtate o© h: sollsy hol ‘er turing als life time
“or thy reasons ifsoussed earlsr, namaly, thet
he oouli have transferred 1t, assipgned it or
rat- 21 a loan on it, how doss it coase ‘te be
n ~vre ~” hig estate on Mz death and become
& part o an astate of the nominee? By virtws
of operation of which principle of lavw anl ty

vhat proces: of ratiocimtion?™

Arthar, the Allahebsd Bigh Cowrt had also

nlaen? relisnce on paragruph 1157 of 46 Corpus Juwris

seoundus for hzttrassing the eomlmicnruehai. by
1

them, The passage 1in question resds as unier:

"1157%.
the proceeds of a polioy naming a third person
as benefialary delony extlusively te such bene-

flelary as an indiividual, they srae not the
propadty of the heiPs or next of kin of insured,
are not subjeet to administration or the laws
of dasesnt goverming the Ustribution of in-
sured’s persaml rroperty, snd generslly 40 not
conztitute any party or an asset of his ostate.

N

Vol. 44, Corpus Jurls secundum, paragraph 1157,
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"1 f the proesels are collected Ly the adminis-
trator, hs holds them in trust for the beneficiazy.

Sommenting on this, the oujarat High Court

observedt

'Cn = bare perusal of the aforesaid passage
1t leaps to the eye that the afor esatd proposl-
tior of 1aw has been statsd in the context of a

¢t a iniyranes polley in whish a third parson
{s namol as o 'btenefietary'. We are concerned
with a poliocy where a person has been named as
s 'nominee’ un’er section 22 of the Insmm ‘
Act. & proposition of law stated im ths Ccon~
text of the foreign law and in the light of a
A4 frarent {nsuranse policy wherein the permon
wag memel as bsmneiaiy (and pot nominee)
cannot buttress the view which found favewr
with the Allahabad High Court,”

2e% Besides the Allahalad case of 1962 mantioned
above, the Allahabad High Gourtlhad in 1972 ocoasion
to 4eal with the effect of mominatlion vis-a~vis the
ereiitors of the deseased. After considering the
providons of sestions 78 and 39 of the Insurance
Ast, the High Cevert haelds

1. Bata Bas v Mata Bramad, A.I.R. 1972 All. 167,

1@, pars 15 (Fcﬁo)o



"The re:ult of owr survey of tha materiel

provisions 1.3

(1)

()

The polisy holler continues to hold
(an) interest {n the policy t1ll the

moment of hi:s leathi

The nomines under section 32 asquires
no interest in the noliey in the 1ifetime
of the policy holder,

The benefit secured Ly the poliay forms
part of the estate of the Jdecansed

poliay holier, so &as Lo be avallable

to the oredttors. A3 it is part of hds
agtata, hip orelitors oan realius their
loans from the monsy paid to the nomlinese.
Ha will be the 'legsl representative?

of the iecssssi policy holdier,”

Mghts of nomd~ 2,10, It my be added that the Allababad judgment

e secoT iing to

Mlababa ' view. of 1972 does not expressly overrule the judgoent of
1962, It woull appear that the mwr ssent position in
the illahabed Bigh Jowrt is that vis-a«~yig the hoirs,

the mmm@

1
15 sbsolutely entitled to the procoeds

of the polliey, but the greﬁtars can anforos against

the nonines

tholr silalm apgsinst the astato,

le Judgment of 1382, para 1.8, ala.
e Judgment of 1972, pars .9, Iupk.



o1, ‘ha eurr:nt sdrss traad slso represents the
peoon” view. In an earliesr iadras &ac,lit #zg held
that - norinetion (nnlike an assigmment) does not
finvolvo s transfer c*’ the rights unier a policy. In
another ‘hdras aasa, relat% to the rights of the
mori e with refersnce to the Lstate Duty aict, it
-ms hald that nomioation ioes not invelve & transfer
of the rights.

3
,1% In a later ‘adrag cass, however, ¢ diiferent

viev wae taken. The tie in that case was detwesn the
wifs who was the nomines of the decsased (l.e. of the
1ife assiwred}, tie daughter of the leceased and the
mother-in-lsw of the leseased. It was held that the
4ife, uolng tho nominee, was alone entitlod to the
inswrance ampunt. [his ruling, being & later decd-
sion, must prevail as against the earlior ruling:
noted ahw.ﬁ

1e

(ﬁ)ﬁB‘)t

e agethalaxml ve sallieal BAEALA IRLLY 5. HELDE.
{(1963) 61 I1.Teh. 3}.7 ("ha’u), qmted in Atms Bag
ve QUnEOLIDEny AeIeRe 1977 Ouj. 134, 139, para 6.
7. Karuppd. Jounnier v. Dalaniammule 4el.He 1967 Mad,
18 (DeBads ‘
W' Aslolte 1 357 wind, 113 (J.%)g
3¢ Fara lelli, SIDER-




el s T4 my B noted tmtier the oagzes oited in
the earlier Madras judgment, many relate %o assign-

wents vl not to nomdpations.

111, lha senllich.

w14, Tho above rief resume of the oase law shows
the sonfliet ol visws on the guestion of the rights
of the nomines vis-a-vig the rivml thelrs of the
fngured person. The mmma hdgeant of 1563 and
the latar ‘iadras oase “are in Atrect conflist with the
view tsken by the andhra, Gujarat, Ka¥nataka, Kerals
and Orizga High Cowrts. The Calsutta view takes a
wHaway position.

:‘:{?:‘?: in alde  ¥We shall in lue eouwrss éimsg Enzll sh Cases
relating to the effect of nomination. fat at the
present stage it 13 legitimate to state thet in
ingland, there is 20 _paneral statutory nrovislon of
the naturs containe! in seetion 39(6} gf the lasurance

Agty and the matter 1. to be discussed on the basisg

le  daca-adalisr ve Indisn lnsizspea. and deok

ROLALION . Al olie 1287 Yad, 1150 (f_iﬂ?ﬁ
Rammmi J¥3 Yudgnert ).

Yo KaZupps Soutiar ve Palanismmil, A.I.R. 1963 Yad,
5 (JeBels

e Paragraphs Sel % 3.6, inirs.

3., 500 In e sshabeman, (1947 @ &1l SaRe 387, 300
(Ibhwmtt Jo) (I{2z betwaan Wi low =»nd trustee {n
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legally greakad or other legsl ohiigation, HoT 80 ver*
whet 15 relewant for our putpose 1s not what iz the
aorroct viaw of the px*ugm statutory provisions, e
wat ought to be the law fron the pofint of view of
speis]l justice and the expectations of orilnary

T EONS.

V. Farliar pasilon.

2,$3029$. Ze16., Before we deal with the aspeot of soeial
justice, we my oote that the statutory law befors
1938 413 not contain & general provision for nordme~
tion in regard %0 poliaiaes of Lnswrance. The lagis~
1stlon in force did not speci fMleally provide for n
momiration, though an assignuent wes legally walid
(and wanz ot wgt time governed hy the Transfer of
Pronerty iect), Before 1938, the question vwhathor
the person mentioned in the poliey (as one for whose
benefit the policy was odtalned) was beneficially
entitled %o the prooeeds or whethea the amount
formed part of the estate of the deceased was app-
roached ty the Courts in Indis with referance to the
question whather the person axst designated could

le Gme para 5.1, lnfRa.
Mis ) AQICRG 1538 Bom. 1830

e saetion 10, Iransfor of Property ack, 1382,
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sus tho insurer. Ihe latber guestion itself was
dotermined on the btssiw of the 3811IT mevw- gyl
qestion pertaining to the law of sonteuets, namely, 1
when ean & parsell Wet party to & somtPact sus theresnt

217. (a) some Eigh Jourts (before 1938) ok the
viev that the persen so desigmted intie pelioy,
not being & party to the contract, sould not sue,
apart from statutory provisiomns sush s those eon-
tained {n the lerrisd Women's Propurty iet, 18M,
and 1f there was 2o svidence ef an fntentien o
areste & trust, |

If the perssn desipmted was entitlied to sue
the insurer, then there was sp doubt that the meney
belongod to that persan and farned po part of the
sstate of the decensed.

3
In & Bangoon oase, Dalding that the wife

obteined mo rights under the paliey of inswrance,
on the death of her hustend (ly Pesson of the faet
that her nams was nentioned 12 the poliey s the
pe¥son to vhom 1t should be paidi, 1t was odserveds

1« For oase law as to third parties' righta, ses

Birad Bhaxi v~ Man fndinga, A.-I.R. 1994 Ga).
683 (reviows cases).

2, Klsum lal ve ERASllS BAla imsl, A 8, 1928
Cal, 8518, ﬂnxm).

Fe  RaxXR ve GEALLIS AZEUTANAS Cee SINERs A.I.R.
A0E Beomamane 23T . TR,



bw
h
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"he 1&@3%:;@; csass on this snbjeat 1s (. 2)
1 yo ‘e e 147,3.1& which 4% was held that, apart
fron tho provisions of the Harried Women's
Property =~ot, ths right ':;o s2y on sush & policy
would -mg> to the lagal wersymsl reprezentatives
57 “he ieceassl, and the dsbt would be a dabt
iue to them ag representslives of tho lecensed:
that as between them ani the insurers » nomina~-
tion in ths peliey of & nerson to vhorn the
amount should be payalble would have no sffect

egs e SUSHh £ SETSNN WS o it IIE L o] §1=
sontpaet of inogspeas snd that the insurers
“+oul i be bound to pay the legal representatives

of the isceased and no one alse,

Consequently, unless and until some
rerson has astablished nis 3] tle to represent
the dedeasel, no desbt bocomes due from the
insurers unier the policy.

"ga the same effect 1s an earlfer fSonmbuy
case, vhere, in the ease of a noliay of
insurance effected ty the assured upon s
own life and expresssd to be for the benefit

w Ve tuaal o sar
(1852) 1 yaBeD. 147,

;hwpath v. iabal isdashly, (117

1...8. 27 Pom. 471.




ol his wifa, 1t war held that the peliocy on

5 death formed pert of his estats, the right
of aotion against the insuPance cospany being
in his exesutors or other renrezentatives
untranpellisd by any trust in favour of his wifs.®

1
In 2 Caloutta csze raported in 19238, 4t

was obéermd:

M o ator lodkes QARRLNGE. the

W. Unier the inglish Jaw, if
A contracts with 8 for a benefit to be glven

to C, although that was the ebjest ani purpons
of the econtrast, C may ot sus on that contraat

unless in certein oxceptod cusnes, The excepted
cases are these:

1. Exidie Jal ve MR Loomils [nla lmal, AeleR,
198 0al, 518, 519-5T0,

Y.  Gmphastie added.



whara you san read on the whole of the
deed or contract that the contvaoting
psrty raslly was a trastee for a third
porson, then the third sorson zay sue.™

(b)) it tho sane tize, there vere High Courts
whieh resched a different sonm usfon, elther besanss
they msmwm! that {n such ocuges tge noninee was
raally intenied to be a densficiary, or besuuss they
were of the view that 2 nea® relative had a right .te
sue an! that the nﬂo that & stranpgse to the contraet

eannot suwe eould not anply in such oages,

3
.’mproaghby 2418 The first group of High Courts viewed the
v lontar ‘
exch Hsh matter by starting the inguiry with some sueh guestior
Court. |

a3 this ~ Is tha narsen desigmmted antitled to sue tiw
inswrer? 1f he was entitiod to sue, there was no
Joubt that he would get uu: to the aasets. If not,
then he would not get title.

5
The second group of High Courts took the
- visw that a paePson for whose benefit the polioy was

1. Makin v. Yahoneal Metin, A.I.R, 1923 Lah. 145,

T lazte v. EDiaboayyR, (1913} 1.l.8. 37 Had, 483,
491, 498, 0,

3. Pars ,17(s ), JimER.

te Glahm lal v. Zioslla ila, A.X.He 1938 ﬂal. 518,
S5e¢ Para %ql?(b), JBILTR -



ature »f the
bo} & T REMCD
T aChe

i of
Shyi aen.

exprasssd o be taken could claim title to the
amount .

1,12+ Thus, the sontrowarsy rolated to the right of
the nmominee tp rue the tniurar. [t 15 conawhat
eurious that thowh this very qaestion (right of the
nomince to clalm payment) was sottled Yy the Aot of

1072, the poaition of the nominsae yi:
. remnined the subjeet mtter ¢f dadate ewen

AL p Lhet 3,

'a30, de have not besm able, in spite of ths best

efforta, to get the Legislative Jeparimsnt proseedings
relating to the Hll. Ope mwlm published & btook
on the Aat in 1933, had this to say on the point uniewr

isensston:

polisy holder has bsan given the *ight to nomi-
mte tha nafson of nerson: to whon the coneys
payable uniar the polfey will te paid in the
svent of his death. The effect of this will be
te awlid the expense and troubtis on the part of

le Sumd C, den, "Indlan Insurande iAct, with a
synopsd 8"y page XIV. 3hri sden was nlaged on
speaial duty to exaxmine the patarial which wes
oollested Ly Government concerning the anendment
of corpany law in gener:l and insurance law in
particular.



tutartll 1w
the Jeb&tﬂa&«

“the nordnee to nraezure & reprosantation fren a
Court of Law, Ihe policy holie? has also been
riven the right % change the muimtonat agy
time Dafore the policy matures bty anio¥serant
or by = will, thareby giving him a free hani
ti1ll ths end.®

He dpes not, however, :pecifloally deal wudth
*he position of the norinse vis-a-vlis others on vhich

thare had bsen a conlroversy.

7471,  As Yegards materisl in the debates, it appears
that the thrust of Lepislative Assenbly Uebutaes wag
directed towards reguiation of the forel gn insuranoe
sompanis: which then held the ﬁalti.l PFoints HUs~
cux:sel concarning rizhts of policy Mwlders anl versens
igriving title Trom thorn vers very fow. In any ease,
the sffest of nosdnation was not discussed, a
European Nember from Madras (F.8, James) ~ who was
priwmrily concerned with safeguarding interssts of
the forelgn corpanies ~ insl:sted upon the aildition

af the words "nemed in the mptice™ after the word
"ol pnoe” In what 13 now 340tlon 38(3) (assigment
ani transfor of insuranse policeies). [ho odjoot was
to mke it clear thst tha inswrer's lisbility &5 to
the perseon from vhom he had Tecel ved notice, whethar

o

1. Leglslative Asaenbtly Debatasy Vol., &, llst septen~
ber, 1537, nage 2137.



he was the person mamed in the endsraement or
{nstrussnt of mot.
The M1l as introineed containad mo defintition
c” the expressisn "policy roliar™ and !r. K. Amnths-
sayarmarn Ayyangar proposed a definition op the lines
of section 2(7) of the Inilan Life Assurance CUompanies
agt, 1312, Hr, —ﬁmn‘g@r thought that thers Mﬂd be
1o confusion &s to whethar an assignee wuld bde desmed
to e n nolley hol'er. The Law Hember, &ir Hripendra
liath oirear, first oppesed the amendment on the ground
ttat persons who had become assiznees after sdwanaing
to the inmred small losns of, Sa¥, . or B,100
moht start claiming to e the nolicy helders’ repre-
santati ven, liowewer, !r. m&zxmi ¥, Desal :s'lmeisdg
with the law Member that h: might at lesst oonsider
the fnalusion of an absolute assignee in the lefini~
tion of "poliey holdar", The Law Membor ultimstely
agresi. Thst 1: how sgeatlen H2J), lefining a poliey
holder oame (o have a provision including sn absolute

assignee.

la Legizlative aAszembly Dabates, Vol. 6, 7th
septerber, 1937, page 1263,

e lLazialatlive Asserlly Debates, 7th Septamhes,
1937, page 13G3.



™alfilment

of lagitimeg
axnaetntions
an! ~o.1tdon ol
reaxy relativas.

als 48 have so far dlsoussed the precent iaw as

to the effeet of nomipation {n Tegard % s policy of
11fe insgurance =ai ewolutlion of that law, That thers
is 2 confliet of deod slons unier the present At is
obv{m.l But we are noly in this Repori, concerned
with the quesiion of merely csuggesting a soiution that
Wil tat un end to tha confliot of desisions. Hather,
wo spproach the matter from a & ferart 222 a Woader
angls - i onsht W Ye th lay &s to the sffest of
& nomimtion? should the nominse be regarded as &
mers agent, or should bo be regarded as having W tle?

It anrears to u: that kn dealing with thig
question, omm oan lagitisntely sake & <fstineMon
between eases whare the novdnece §s a near relative
of the poltey holder and eagses Jhere the nonmines i
a distant relative or a stranger %o the family. This
istiootion 15 of relevinse for the basis reason that
the oriimry person, vhen s rmakes | nomination in
Mwour of & near rolative, may be taken as intending
to make & benefiolal provision for hixm an&'\t}ulc! ot
sontemplate his being & mare agent. Although the
mﬁau uses the sxpreszsion “momines”, that expression

F

1, Paragraphs 3,14 and »15, SmEa.
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joes noty, in regard to uear relatives, sdequately
subs up all that the ordipary psraon bas in mind,
“hen b makes the nomimation, he doss not view Lhe
‘@ar ralatives so Ymominitad? as 2 ‘nomdnsl owner”,
0 looks far shesd «nl, btesring in nmdnd the fure
needs o his near ralative, sets out to adopt a
levice whioch, while not divesting him of his own
rights 10 onge he 3urvives the "nponminse”, would be
1 lgnuate enough to maks an effestive floanglial sro-
vision for ths nerzon desigmeated ity hinm.

Viewed 1in this light, the presant law flls
to M1l the lzzitimate expectations of the eitisen,
anl needs ansndmerdt.

"o e Anart from the above approach - the approsdh
of reslisn - there is the consideration of soetal
Jistice that wull seem %o’ Justd fy an amondment,
where & nomination is in favour of & pear relative,
and ths Loglsglature is faced with the question of
shoosl ng betweon (1) a striotly legal a,ppmuh of
resariing the nominee as a nerson who collects the
monoy on bohalf of others (and therefore only a

nosd il ownar)y and (11) s bapefiaial approach whioh
woull regeri the nominee of =uch & 0lass ag teneficl-
ally sntitled, we think that the latter couwrse wmught,
48 a matter of socisl JusH ce, Lo be preferred. ¥e



.0ane o7
Tnear
relativas’,

1
shall presentiy jeal in somewhal greater letsil

with the positicn of women and ths need for afferddrg
them finsncial proteetisn afier the ieath of the
naorson insured, and much of what we arae golng to say
will apply to cthey near relatives as well.

Tele ‘ho poxt quoetion to be considered, then,

1a - who are the persons who can be appropriately
resaried s within the rsn-2 ¢f those laserving

snoct .1 rrotaction unier the categoxy of "near
relatives”’? It appears to us thul having regard to
cond tions in India, tho Iavw ounght to resosmise the
specis) pogltion of poronts and childron as well &3
of spouses. Oy and large, thoy are the perssns who
woul! axnect to be previled for. Life insurance,

in 1tz essencey is iesizgned to be a cushion agulnat
unexpeeted finaneial Msmstors, 4 mntrmt af
ingwrance 13 a contrast to pay on the happening of
gome avert and iz generally intended to coved a risk,
The sk ¢n this case 15 of death, - though the
MQM oarriess the cuphemlistie appelisfton of "Mife
insuranase', In the ease of parents, spouses and
childron, the risk factor 1s the most prominent,

api lgath 1o 14ksly to have the laepast impact on

their personel lives,

1» Para 3.4, infRa.



g ftion of
marerl ed wonen.

frovi slons
for wided,

311 this tends tc g0 in fawur of adopting &
11 tPerant annroash s to the effect of nominstion
from thit o iopted by the majority of the High Jourts
uniler the present law, &g Teraris the ralatives oens

tioned above.

“ede 42 would als0 like Lo state that in leelding
what onght to b the law, the nositlion of women is of
~urhisniar {rporiance. ‘arrici women as & Class are
oL o Fell o ooWwel rith Sapltsl as thelr husbands,
“an tond to be the capital mukers, vwhile wren fend

to scquire 1t ags their suscessors. tThe question
whioh glves ani<dlous thought to rmany & husband 15 how
to nrovi ‘@ for the widow so that on his (hushtenifs)
dgalyy ohi2 1ot ef hls earned incone or pension rights
shall not lasi Lo o Jdrastic reduction in the widow's
standard of living. Harrie! women for th: wo:t nart
2Pe pot faced with a similar problem regeariing thall
Soousast they have lass to leave, and, ou death,

thelr inasone has probably Mot contributed to the
maintenahge of the fardlly home to an appraclable
extant. DBHowever, In those cases where they are faeod
with thatl problem, the answers which apply to men apply
eqully to them.

el Provi slons for s widow may be za'le aither

ivring het hasbandi's lifetime by meansz of pifts and
policias of insursnce on hils 11fe, or, 30 as Lo take
of faot after nis death, by his will. “hat mst sen



Spesth o
¥r. Hobhouse.

#idh to seoure i5 a roof over the widow's head and

an sdegumte intome for its upkesp and her meirt emmnoe.
1f nothing 15 done during the hustandts Life to poo-
vile for the widow, and she 15 left to take under his
will, the Pssult will be that the husband®s awailable
estate vhich should ultimstely dewlve on the heirs my
ve substantially reducel ly estate duty,

Therafore, the recommendatl on which ve pro-
no-8 S0 make is aminently needed for the protaestion
of merried women - though It iz mot confined to thesm.

1

348, ¥hile on this point, we would 1liks to quote
& passage from the spmhefgr. Hothwuse on the
mrriet Women's Property M1l (uhid led to the Aat
of 18M) =~

<o must renember tiiat s wife's sontri bution
to the family weslth 413 not usually consist in
paymonts of mondy. 3he @y Wring to her husband
po money at all apd yet may be a vary traasure
to him even 1f measured by a nete pecunisry
standard, If the wife kept the housshold to~
- gethar, Tought wp the children, govermed s
servants, conducted all his petly dealings with
tradeswen, ind performed othar similisr domestie

1. Pars 3031’ SRR

1, Onsette of India, ixtra sapplement, dated 6th
) ﬁﬂpm, Wq pages 12.



Will

“instes, She husband = ~ht be a fur richer

mn for her -orviees, slthough he zdght arovide
411 the aotunl money thaf comes into the fardly.
Then, 17 he shoge that ki wife should take
gvery year so rmch out of the Sormon stotk, or
out of hi stocky ani Jpend it im an 1nsm&m
for harself or hor eMldren, why should she not
10 mo. If the Mshand chocta that thet should
by lane with hiz pro-wrty from tilme to time, Mr.
tehhou-a ‘11 not 2ze 1% was a metter for legsl
question, or that thers ghould be any legal
HPrieulty placed in the way of the wife's
enforeing the contrscts, It might be the most
pruieat, the rost wkf wise, and the most bero-
*1a1 ] areancersnt for the whole family, the
vary tect 'oie of making 2 provision for them,
and it alsol!?ﬁght b3, and often Was, ALALLET

#hioh he or his creaditors onght mot to dlspute

st any future time,’

a7 The aspeot whieh we have siressed is also
1

substitute. .1y with in a fairly recent publication. It has

fimbill, "The Funotiens of Jesipmtioms of
nerpfletaries in Modern Life Insurances U.3.ha %,
in Hellmer & G. Hord (sditors), 1ife Inswrances
in Internationsl ravspective {(1969) 74, 76, cited
in langbein, 'Substantisl Compliance wilh the
W§11" (1075) 88 farvard Law Review 489, 308,



Fofnrn

suggestei in
oend artiela.

 been pointad out that the domimant “will substitute”
1n aolern prasctice 15 life inswrance, and it hag been
observed 23 follows in that publiea‘foni-

“The aalr. of vl Ploant assets of tha estatas
of mo:t poonlo are the procaeds of one or more
11 P2 insurance polieies. PFor such people,
csonstituting & majority of the population,
Jaterstmtion of the stribution of that
'aronartyt through the ciesigmﬁaa of a bene~
Mafary unier the insurance eontrast nst only
has presisaly the same funetion as awill, bat
sonstitutas a2 'mech more important ?!testamant!
than the will. In view of the numbers of people
inmwmivel, the 1ife insurance boneficlary lesipg-
nation 135 the prinecinal *last will and tastament?
of our' legal :ystefacs.ses A propearly desizoeted
bemeficiary will recsive the proceesds of the
1agurance without regard to compliance with the
for-alities required 1n the law of wills.®

1
We my also mention thal one writer, in an

artiale pudlished on the subjest, has Iaoussed in
detail the realistioc pesition concernsd with the
intention of the policy holder {(vwho mmkes a nomi-
mtion) ani has Wehiicghtel the 41 fMloultiaes falt

1. TeA. Vardhars jan, "Justice Lo the Pelioy-holder®

{1073) Vole 1, HeLoJy {Jourmel) 41, 43, 43,
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at nresant, Io has g:;sc'iz:m:i out that it {5 too fare
fetehad and impossible of acceptance that vhen &
11¢s 2: 9 ad enters into a cont¥ast with the insurer
(the Life Iasurance Garpmﬁon of Inlal}, and exer-
clses M5 choice of rorimtlon under seetion 79, by
mking & ‘most oniearing” person of his, he loes it
wth the sole idea of meking that pefson & trustee
or solleation agent with no narsonsl or bemsfiedsl

1 ¢ oraat for him (porinte), tut omly with thae onerous
11abd1ity to account to the heirs, ote. for the mid
monoy, and hand 18 ower to thew.

Head for 2.9 Having regari to the various oonsidoratl ons
ehange ir .
i 3,4 :a% out in this Chepter, thete seems to be snough -

jusii Meazion for consldering the nsed for & changs
in the law so u: %o provi ie that the romince, vhen
talonging to the ¢lass sontlonad amm,lshall te
enaficially entitlsd to the ampunt that ray fall
due under the poliey. Befors, however, msking ouwr
pnﬁsa recommendations on the subject, we consider
1t proper to take nota of certaln legtslatlive nrace~
dents whioh mtght be useful.

1. Pars 3.2, smmih.
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Legialative 1ele It may be of intaerest Lo note that there
precaisnts. ‘

are laglslative precadents 2ontainming provisicons
substantially ziving a beneficisl right to 2

nopinse in anklogous situations.

oyt targ do 2o sgetion », froviient Pands act (1% of 1525}
LAY b - 44

'S
reiis ss followg s~

“5 Hlghka sl oauinsas, - (1) totwith-
standing anything contsined in any 1sw for the
tima baing in forea or in any Hesposition,
whather testanentary or otherwisae, by a subs-
eriber to, or ‘opositor in, & Govermment or
Railway Provi.ent ™uni of t.ixa;:‘ezm staniing to
hls eredlt in the ¥and,y or of any pmet thersof,
vhers any nordmetion, duly mis {n adcordame
with the rules of the Mand, purports to coafaer
upbn any person the right to recaive the whale
or any part of Mmh sum o0 the i:aatb of ths
subgeri bar or lsposttor, cecurring before the
+wm hng become payable or before the zum, having

becone payable, has been puliy the awld nerson

1. Jeetion 5, Proeviient Funds Aet, 10125,



"shali, on the death as aforesald of the subs~

eribar or depositor, mmum_mm
By ﬁﬂ recaive sush

gul or part thereof, 2s the czse pay be unless -

(n) sueh romimstion is &t any time
wried by another nomimmtion mede in iike
MANer or expressly cozncd led hy notioce
gven in the ranner and to the authority

sr'eseribad by those rules, or,

(b) such nomimtion at any time becones
invalid by resson of the happeninz of some
oontingency speolfiei theroin, -

sl 4 F the said person predsemsas the subsorider
or ‘apositor, the *zimm shall, s far ag it
JTelataz o the right confarred upon the mia.

parsen, become woid and of no effect:

1- S“ -
(o) Ialunply ve SOCSMAEE, 8.I.H, 1967 a P, 10.

() fan siagh ve Zotht Sal, deleie 1236 Had,
77, 479,

(a) MMW, AsIoRe 173% Cal, 642,

- o e e - R - b v oY o - TN =
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(2; Notwithztuniing asnything contained in

the If:-viie;srz succession aot,y 1225 or the Bombey
Repgulation VIII of 18237, any person who beoomes
entitlod as aforeszail =y ba grante! s certifi-
ante nnler that -ct, or that kegalation, sz the
axa9 ray be, entitling him to receive payment of
such :um or nart, and such certificate shall not
be deemel to e inwalidated or superselad by any
grant tp say cther parseon of probate or letters

s admindztration to the gutate of the letensal,

{"J) he provi:zions of this section as ansnded
by sub~gection (1) of seetion 2 of the ‘froviilent
Pands (Amenimen® ~cot, 1840, shall anply al:zo to
all such noszinations msla befora the date of the

apmrmncanent of thet act:

Provi ied thut the srovisions of this
gection 45 2o smanial shxll not operate to
s ffoet any cazae, in which before the sali date
any sl hss bom psi i, or has unier the rules
of the ¥uyni becors ;r:ayable in pursuanscs of any
nomination ‘uly muag in sccorianee wilh thoca

rulas,



Case luw on
Preaviiesnt
Mands Aet,

snse Inw en
rovl fant
Panis Aet.

440, A fou ru.ungs unigr the ?mvi&mt Punds act,
1925 my be aitad. In a Galcutta caau, e subsariber
‘had nominatel his wife as the sole nomlnse. Subse-
quently, he Look & sedond wife who Lore him two sons.
%o fresh nomimations were -ais, It was held that as
betwaen tha first wife andi sons of the ssconi ufe,
the former wes sbsolutely entitled to the money
standing to the subseriber at hi:s death.

Tn o alPss 83zae, 1t #m3 held that the
povi lent Fund mules make no restriction with regard
to parsons in whose fawour & declaration of nomlmation
my m mie, The depositor had cade a declaration
nomipating = lady as his nordnes. Crhe 1ndy a¢lalimed
the fg‘;,\osvi,% on his desath as the vi@w of the 'iapositor
It was hold that she was entitlel to it in preference
to the son of the lepositors aven thouzh it was found
'that she was not legally marriel to the dlepositor.
4ede It should also bs stated that sectdon §of
the Provident Funis Aot, even at a time vhen it M4
not sergain the woris “becore ARL

al all other sersons®, but sersly osrovided that tha

1. For the text of sestion 3, Frovilent Funde Ast,
spe pars 4,3, Bath.

2. Kashab el v. Lemani Sudka, sel.h. 1247 Cal, 176.
e LAOOEAEGH Ve aBbRAGARGNEL, feleRe 1832 Fad, 488,



Aavarnranl

Savine o

il

Y. L AN

..4,;3;

nomince shall "become absolutely en:itlei”, had been
construel in smay ruling;’ )to the effact that the
nomines wos peneficially entitlei %o the amount in
the Iroviient Fund.

G
ta Ge hen, the Govsrnment savings Zank act

sPavlies that mwxals notwithstaniing anything contuined
10 any lsw for the time being in foras, orf in any
1isposition, whather testamentary or othirwlss, ly

4 devositor in res;;:act of his deposit, vhere any
wrinetion taia in the preseribed mannar purports

to confer on iu? person the right to reosive tho
deposit on death of the iepositor, the nominee shall,

le  ba ADGGZNALAOD Ve ol KeRim, celofe 1907
Alle 562 (Sulaimn C.J. & Jennet J.J.

#

Y. sbmed abiul Hazsak ve Jamal 2iot Cshdl, 4eI.R.
1975 Som. 334 (nephew).

Tig "ﬁ"ﬁanﬁ“h Iai Ve W Aelerie 147 Cal,

176«, 3.?8! 179, paragruphs 8, 9, 10 (?.31)9
Morggnting frop A«de R, 1040 Gxl, 385,

N Y. W; Aol hia 2R 1028 Lah. 773.
e ({i} r“a %‘é‘z Wayw v, ;’tﬂ' ,u‘ ¥» felefla 1219 %ng. 3
{gistor as nowinos, defeated titie of wilow),
(b} i Ve Sl iV, fel.tia 19D Rang, 5.

Gs The ‘overnment ssvings Denk Acty 18F3,
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on the death of the depositor IRoome Andlilal..to

Cthor %eCs It 1= naelless to oultisly legislative
!}t@ﬁ@"!ﬁm"ﬁ . 1"‘3

preeedents, which can be lockad for inm leglalation

relating to certain schemes of natlonal savings and
4
“malogous mattars.

1. dssotion 3, Pe.Ce Cash Certiflestes Act, 1917,
2, ceotion $B, Fullie Jebdl iot, lid4d,.

Re vaetion 6, Jovernuent savings Certificstas Aot

i, Contrast sestion 39a({lila), Tmit Trast of India
ast (52 of 1U63J,



Agsunption ss
to nosition &n
wngland and
observations
relatirg
thersto.
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S5ele Tt wiil be convenient to refer oW’ te the
anclish law and the Amerioarn law as to the affect
f nondostion uxier a policy of 1ife {insurance.

At tha outssty n prolimipary observation
may be moie. In dnglamd, there 15 no ganataAl ayohon
of nomination in regard %o ordinary 1! e insufance
poueluiaf the naturs nrovided in seston 30 of our
Act. There are systasns of nowlnation anpliecsble only
in regard vo policios unleg (1) Merried #om;an'g
Proparty ict, ant (11) Priesdly uoeleties Aot,

i nrowimtion under the Yarriel Women'as
3
Pronariy Aot stands on a ipecial footing, and need
not be sonsldered in detall.

We shall presently de:d with nominstions under
5
ths Friendly Societivs act.

le Talabury, 4th sdition, Vol. 25 (Ingurancal,
deald only with zssi shments.

e 06 para 5.8, lolka.
e weotion 11, Harrisd Women's PropsFty act, 1887,

4 doe Law Jommissfon of Tmrile, 66%h Renort (Harried
Women' s Froperiy act), pages T7-38, parsgraphs
2,7 and R,
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3tatutory 5.7 A helpful discussion of the background mey
framework _ 1

ant its te quoted ~

back ground.

primary intention of 1ife »olieles i¢ ¢to proviie
for lapenlants. This overriding purpose is
arotected by the ability to arrange life pall_.i—
oles so that shen naywent 1 e the policy
moneys are conzidered separate from the assured's
sstate., The -oneys sre then available for the
dependants and not for any ereditors; inailition,
cartain tax or astzte iuty may be avoided in

respect of the proceeds of policles so arranged.

“The nrocelure for such policlss is for the
assured Lo morinate 2 bensficiary (or nogince)
when effecting the a:_uranca. suth Genefielinry,
who neet not be the lesgel renresentative of the
sswured, alone has the right to anforce any clalrnm
in ine eourse, ihe regulating leglslation for

noninations oconsists ofs

(2} The Marrisi voman's Property iet, IBEY,
with thoe earlisr Marrisd Comen's ‘ollcles

of Asswrunce (Jeotland) set, 1280,

1. Hansell, #lements of Insurance (1974}, pags
142, pars 0.



rienlly
soelioties.

Suge law

on Priently
soelatlos ant
In angland.

(k) The Prienily zoclaoties dci, 19235, whizh
1imitad the totel zoownt Y nownimilons

1
to LH0."

5ale In the cystem of limited Insurance Lken

~aat wlth friently roctetles (as resulsted by the
oy

Frienily wocleties acty L374), nomimtion hag a

wiier effect. [he friendly soclaty must, on recei-

ving aatisfactory -rocf of the desth of Lhs rosimtor
1 ]

nay to Ltha nominee the amount lus to tha lecangel
mambor, subjeet to & cortaln -regeribded liaois,
"there 1s a prlie fugle rresumtion that the rominse
is intemiel Lo take benafit, but, It 15 a question
depanient on evi:?m:ai:a, and the rmambers! -aroomsl
reprasentative may, In 4 aroner osle, demani rupay-
=ant from the noninee, subject Lo s arxpendel by
the nomines for meilenl faes z,;»{r;::i fanersl axpansos
in rosnast of the mmmtor."k

5s4e this ledslation has now 5 history of cove
then a century. Jnler the Fr{anily Josieties iot,

WS us smen ted Wy S act of W), A nenber of a

l. daa now thoe Frienily Joeletles act, 174,

Je  seotlon 66(1) ant secuion {7, Friandly Jocleties
Aty 1874 {Ch. €y Halsbury, 4th sl., VYol 1Y,
rara 1403, nara 360 and papzs Lad=146, nere 770

o Halibuv, ‘th e, Pol. 17, pace 136, sarn 73,



molety epull nosinale any verson to receive a sum
net exeseding 100, out of the roney pagsble at his
deaths It hag been haldlumt such & somination camnot
be rewked by will, but oan be revwoked only in the
panner laid down in ths ist, and that the sum so

mde payabls 15 not part of the rosiduary estate of
the leceasgsl., 4nd in A aaae ramrtei in 1901, vhen
.be nosines iled before the nomimator and his
(nominee’s) reprasentative claimsd tho money, the
deaision of Kekewlich, J., iss

T exnnot see why the estate of a nomince
who 4les before the ronimster should be dleprived
of the baneMt intenied to e conferrei, even
although his death nay be unknown to the nomd-
DO es s nnse 1 0 not sce anything in the
woriing of the rule to prevent the nolicy roney
being ius to the lezal reprsaentative of tha

‘rowirea.”

I'ne abwerntimw of Aule dmith, LeJ. &nn an
oarliar anplish casa, my 1lsc be cormparad -

T omay in ths first place resarg thst

where there hag benn 2 omimmtion, as in tis

1« Danoat ve 2lBLEL, (BTG 1 ReBe 45,
28 Ve “W‘ lml) 3 :hv :’71.1

%e  Donnak ve dlabar, (1899 1 Je8. 451.
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‘nragent eise, until that nominaltion hks beon

rowkei, 1 thing that the moemdnoe ani not the

iffaet of T e In feet, with referance to nodmidons wrler
nodmtion.
the Mum'ily cpeietles Aot, 1873, 1t w3 spacifionlly
am uhm; tho propelty Surried by « nmomineticn nasses
lireoily to tho nomines Ly foreo o the norimation

an? does rot form part of the sstate of the mordnator.

snrllsh ouae FPLIN In sore of the faigrents of the fidzh Jowrts
oFf yuraha ge
in tha name in India, roferante 25 maie to the Angllsh suse of
of ancther, 4
Baron densinecion. In that cuse 3 policy of insurance

was tzak-zm out hy ohe Janlerson on his owm lile on
behalf of hiz wife's slster, '1ss stiles, anl the
nolicy nroviied that "i:s wiiles, her execulors,
airmdni strators anl aszlgns, shewl! be entitled to
racaive the policy soney: on hls dekth. Sanderm n,

Jho sarviveldl Vizs .tiles, Tetd nel ths rolicy, ond

le Dobte the wor:s "topeMelally interasted .
Yo W Fe m’ (180} 1 HCB! 451’ ?Qf&‘rad

tn ﬁb‘} Ka 26

1«1}3, llﬁ’ fad:} o1 7:

:’u;m; )%7 ?% I‘? -

=

L

Bren fsslagton, (1007} 1 vheds X34



pail the presiums t11l his doathj snd the question
Tor deaislon wa: whather the legal personal repre-
sentatives n? Fiza stile: ware trastees for the
;mliéy ronays for the legal persoml renresentatdves

of sanderson,

Joyney J., qioted the followlng statsment of
tor: Romily in Sarrigk v. layler s-

*If 4 purchase be jala Iy
afl sooshar, the ~resurniien (r that the latlieR
iz a frustase for the sarson who nsyes the money,
unless the narties stand In the relation af
parent and child.

oWy in the -resent case a policy was taken
out by Yr. -sanlerson & great many years ‘ago, and
the name »f M 3s stiles annears in the polioy as
the nerson to whon the -oney 1s to be nall. The
polisy was uever hanied to her, aal she i: now
de8d, =nl the premios: Were alwnys pafd, and vere

paid for many years after her -lesth, ly Sanisrson.,

Thaty really i: a ocase of » mn taking the polioy
out in the name of another, thal giher rarsoan

l. W Vs w, (1360) 20 Beav, 7‘9, B3



Fosition
in Jadeis

ah all akovele ‘Shareforea, in ny opinfon, al-
though the legal rersenzl representative of the
1ndy in this eqse woull bo the nerwon eatitlel to
recel ve the money at lsw and to zive w redaint
for it, in equily the soney belongs to the lepgal
nersoml representativs of “r. sanderson, who

took out the pelicy.”

It say be poted that the nominee was not

staniing 16 sach a relationship as to raise 2 pre~
L
mamption of »n inteatlon to bensfit the nominoce.

Se7e the prastice in the ‘Inited States sooms&

to pe to allow the finsured per son {(in life insurance)
to "dazlimate™ 2 beneficiuy.m assignrent of the
policy 13 also permissi hle.s The expression "nomi ~
mtion® is not, howewsr, genoerally usel in. lagal

4
pariancs in this contsext !n the U.d.

1. <@ esasaz in parn S.4, fpnira.

» Faragrashs 3.8 to 5,14, Iinfka.

%. Pars 5.15, infrs.

4e Tor general iiseussion, see sncyclopaedia of the

sootal selences (1867, Yol. 7, pagos 107-108)
T ngurance .



rosition of
heneficiary.

Classes of
horm M olarias
- The Primry
Beneflciary.

el The position of the benmsficisry under & 1life
1nsurange polloy in the U.sehe My ba thusn stated in
L"riei‘si

ha beneficiary 45 the person named in a
11fe insurance nolicy "o Tecesive the barefit paynble
on the 4gath of th2 insured. Thet person is mot a
sontrasting party anl ordinarily osnnot exarcise any

contraetual rizhtsz arior to the ieath of tho inawel,

Nevertheloss, the poliey 15 asplied for and kept in

fores primarily for the benefit of the bensficiary,
Saming the bapefielary, therefors, is om of the mpat
important agtions the swnplieant Lakes, and hic right
to change thz designation lstar 1f he wishas, and as
often ss h-o wizhes, 15 one of the most aslgnificant

rightg e asquires unler Lhe sontrast.

SePe There ara two %nin cls ss0s of beneficlaries -

primiry ani contingent = in the JaSeis

The spplicant lesimmates the heneflcisry
signly by stating 1r the z2opliomtion the nare or
mpes of the parsons to whon he wishes the company
te nay the wmpefit me at hisc seath., He may snaclfy
that 1t v peid to one tarsen 2lone, or that it He

sharad by several periaons in pro-oriions as he may

1, fGratier & Peadles, Law and the Life Ipswrance

Jontrast (1868}, pase 14D
I, PAYH 5011, zm'



ath of
beneficiary.

- 53 =

izHeata, Thasa are the origmry banefisiuries.

In “ha days whan the policy was anplied for
anl fosngd Lo tha dengiieinly ., hils rights unier {1t

wars of zpoh a sture that they heetme an assob in

nd s esbanz in the evert of his death prlor to the
igath of the inswrel, In ety ewn whaeartma
nsure! himsell applied for ani owned the policy,
the bonsM™Maiary was sfton censidered to hove a
vogted lnterest subjeol Lo balng dvested, ILhis
oroats! arastical srotlogeg, partiounlarly whera tha
ingured survived the brpaficliery Wy wany years, for
the estate of the mnefielary might have g;nan closed
iong bpafors ths insurunte became payable, ’ Yot the

srosesis would still s ~aynble to ihe eostate.

S« 13s  For thaut reasony zboul the begindng of this
gantury, corcpanies bogan proviilng in tholr policles
that 17 tha renefMalary 3i:i tefore the inswrel, the
4gath bame Pt woul?! e rnayable to the estate of the
insured, Thi: eliminabted the possibility thet the

isath ersLii anul ) bocoue payzble o The estate of
mreone e had dlel pany yg&m wforsg, anl! it is

(8=

the cenaral sraatice Lolay.

ie Oralder & “eeiles, lov and the Life Ingwante
Cortract (18601, ruoes 144145,

2, Orelier & Beudles, Law snd the Life Ingurance
Sormtract (1°@GR;, vages 144-1iS8,

‘e otiar ont dwmatles, Law oand tha Lile Insapence



~ontingant Selle At the same time, the new poliey provision
mnafielary.
sreatsd & row contingeney that might be prowtled
against ~ tho pocsibility that the first-named
honefietary ~imht e beDHrs thy {nsured anl the
A1ssth banefit bacome payable tc the astatn of the
{nsured, Yow it becane poisible for the insured to
ALY, who wuli have the

“right to reselve the isath benefit I the pPimary
tens fiotary iid mot survive the insured. And since
the contingent bonefiecisry might sl =0 predeceuase the
inswrel, rost companies today cersit the inswred to
name a smm eontingent boneficlarye oeltilenant
will e made to this person if’ thare 1< no surviving
primary or frst contingent btemeflolary at the death

of the insured,

settlammnt 5,12, A special procedurs avallable in the U.s.A.
agreenant -~

B1uGCe: 90T mdier ‘settlezent agreecant® showid alsg be noted.
Niyea.

The applisant for & poliey will oriinarily name a
contingent or suctessor cayse unier & setilement
agraement, whoze rights correspond toy but are
oriimrily considersbly aore extensive than, those
of the contingent or successor bem Mlolary in a

one-gur desipgnation.

ihe rights of the contingent bemsfialary in
a one-sum deglgmtion are determined as of the mmnt

the insured Wes. If, at thst tine, the firstenamed



or primary beneficlary 1: living, the righis of the
oontingent or succe:ssor benafiolary are automatlcally
extingaishei., The primary benefielary takas all.

If the orimary bensficlary dles immasdiatoely there-

anw, mmﬁt o oy a0 o hhe
1
Sankaiiyes of the primary beneficiary.

Indsr 3 settlement agreement, on the othur
tandi, the sontingent payee moy also ba sale n gugaazsar
DRYRa. iis rights are not necoesgarily extl ngulcshed
by the death of the inswred while the prisury bene-
fiolary is living. Often, by the provisdons of the
settiemsnt sgresmant, such & sucCesspr sayoe i
entitled to Sake any amnald amounts or instalments
remmining unpaid at the death of the priumsry benefy -
clary or payes. Thus, 17 the primsry beneficlary
1ives to racaive all the payments sroviied for (or to
withiraw th2 total oTocseds 10 the rights of withirawal
is grantcd), the successcr payse's rights will te
x tarminatol., However, 17 ihe primary bene flelary
does not exhoust the roceeds during her 1ifet me,
the suceesssr payse or payess “suceaed?® (sa their

2

nane sugrestsl), to any funds remeining at her rieam.ﬂ

y . o~

le redder & Jesdlses, Law ani the Life Ingursnce
Contract (1&%)’ page 15l.

3. relder & Sesdlas, Law and the Life Inswrance
Contract (1966J, page 15l.



Statutory
sahens -
Hatlonal
service Life
Insarance,

34173 1o have & sore conarets nieturs of the Amarican
law, it wuld slep L2 useful to refer, iy way of
$1lus¥ratlon, to one of the stetutory aschemes of

1i%Te insurzace in ferce in the Usseds. ~ the Xad oml
service Life lasurance (primarily meant for members

of tha armed foreen and veteransi. e quote tm“
mterial ztatutory provisions from the U,i. Goﬂ@&-

{a) The insurad shall have the risht to
designute the beoeficiary or benefielarias of
ing@ams mturing on or &ftar August 1, 1946,
anl shsll, sublect to regulations, at all times
have Lthe right to ohange the Lanefialary or bene-
flotariss of such insurance wiithout the con:ent
of such benafielsry or bsneftslaries,

(b) Insurance maturing on or after August 1,
1846, shall be payable in accordancs wich the
following optionnl woies of sattlemants

seTna S [ XS AT Y} [ EZ R X N ]

1. ‘'nited States Codle snmptated, Title 3u (1U7 ),
page 357y lNatlonal service Llfe Insurance,
seation 717.



"/ Portt on relating to options) modes
of set:lacent not qmtad_?,

(a) Unless ths insured sleots soms other
moie of settloxenty such insurance shall iw
payable to the ﬁas&gmﬁ&i bmaﬁaiary{er beng=
fleiaries in thirty-six sgual monthly {nstal-
mepte., The fIrst benefleolary ray slest to
reced vé payaoent unier any option which provi ies
for paymant over o loagsr period of time than
the ention 2lests’ ty the insurel, or 1 o
ontion has been elected by the insured in excess
of thirty~six months.,

L N XN 4 LA E N 3 as SO N b

(i) If tho beneficlary of sueh ins:wance i3
ontitied to lusnsum sattlsmeat ut 4lects sone
other mode of settlement ani iles bafore resciving
all the pspefits us and payable under such mode
of settlement, the prevent valus of the rommining
wiptld amount =hall bs nayable to the estate of
the bonefictary. I no enefiolery {3 designated
by the insurely or 1f a ‘esirnated bems Mclary
do8s not survive the inswredl, or 1f a designsted
benafisiary aot entitled o x lumpiun settlement
srwives the {nsurei, zn? dles tefore receiving
all the temefi®: dus sm! pay:bla, then the

eonmrxted value of the romaindng weral! {nswrance



Pight of
‘nglzrated
tone Mefary.

Azsignment.

(whather aseru2d or not) shall be pall in
one sup Lo the estate of the insured. In no
svent shall thore be any payment to the estate
of the insured or of the baneficiary 57 any
sums unless it 47 shown that any sum paid will
not escheat.

XN N 3§ LR N R % B J [ FX T R R J

5,14 Tho right of the designatel bems flolary In
UeSuéis 13 rogarded as & vested property rigat. In
view of the Mot that the law raserves to the insured
the right to change the beneficiary ol a latioml
dJervies Life Insurance Poligy ,ltho bane ficiary named
has oo vested right in voliclies prior to the death
of ths insured, but, when the inswred dies without
having ehangel the bers flelary, the rights of the
named beneficiary becomes vested.

5,15« w0 muth &3 Tegaris a "desigmated” bansfioiary.
as to assignment in Jeiighey the following statutory
mﬁaﬁag apnlieable to nmatliomsl service 1# ingurance
policies would be of interesti-

le Para 5.17%; SM0RG-

Is WV. m, (Caiie ¥{nn,) (1954)’ 21&,
F.’@d m, ﬂt&ﬁ in “5395&‘:"30 (13?9), Tiﬂ@ 33,
pege 361, undor "National Jsrvice Life Insurance”.

-£3

. Tedel eha {13‘?@), Vol. 38,* saation 713’ Page 384.



(a) assigarants of ail or any part of the
beneflolary?s intsrest may be mads by a desig-
mtel beneflelary bo s wilow, Wdower, chlld,
futhar, mpther, prandfather, grandmother, Weother,
or statar of the insared, when the Jasignatel
eontingent henefiaiary, if ary, jJoins the bene-
feolary in the assignment, and 1f the assignmant
iz 1elivered to Lhe Veterans' Addini stration
before any nayments of the insuramde shall bave
been maie to the bepefleiary. However, an
irterest in any wanuily, when a:ssligned, shall be
payable in squsl zonthly instalments in such
mitiple of twelve ag rost nearly equals the
nusber of instalments certain unier sush anauity,
of in two hundred and forty instalrents, which-~
evsr i3 the lesser. The provisions of this sub-~
sestion zhall not be applloable to insurance
maturing on or after tha 4date of ensetment of
thig mzxtmef.l

(b Bxcept ss to fnmwance granted under the
provisions of section 72(b) of this title, any

nerson to vhom inswrance waturing oa or aftar

B TaBeCs fin (19?9}’ sestion 71B.



*the date of enactmant of this sentenca (s
miyable my assign all sr- sny vortion of his
interest in sush insrance to & wdow, Wi jover,
ahild, fathsr, mother, grandfather, grandmpther,
brothor or sister of the insured when the lesig-
mted gsonttngent beneficlary, if any, jJoin the
benefielary in the asslgnrent. Such joiniep
shell not B Peguired in any oaze in whish the
ingurance prodesds are payable in a lump sum.



Degilmbtil Gl In vieow of et vwa have stated in the earlier
of amendment. :
Chapters, wve recomseni that the nominee (1L .5La sug-

ani if he i3 a2 parenty spouse or ohild of the holder

»f the polley of life ingarance), should be banwficially
entitled to the smount sepowred by the puliey.l The
rensons ;}usﬁtﬁm such an &mandmnt_ have been sirgesdly
mntionsl sarlier, but may be resapitulated fof

oonveni ancs -~

(a) 5ush an aneriment *épum sarry out the
real intention of the parties,

(b It would m3m1rablo from the point of

view of social Justice.

" {a) The Legislature ha:, itn saveral gmetmnta
eormmetad with proviient fanda and the 1lke, accepted
the prisainie of social justice referrel to above and
has maie proviasion: conferring bemsfloial rights on
the romim@as. There !5 no need to treat ampunts e

1. This 1z sudject to para 8.7, iafra.
2. PAFE 3.6, MAOPR
%, Pars 7.6, KEDLR.
te Para 4.2, 3ulH.
3¢ Chaptar 4, XUDLH.



wrder a 1179 {nsurance policy 4ifferantly from, savy,
ampunts plaged in & providsat fund in this respact
in the cass of ralatives belonging to the clasas
gsentioned above.

Sonsiderations G.2, We are nobt wawars that our rmmmm;ml

c;;ségg‘:l %o $reat certalin nominses as banaliglally entitled
ampunts to changlng zhe legal position s unlerstood
in many High umrts. #ut wo venture o point oul
that 4n terms of buman nsads and expoataﬁ.om, and
in the coptext of social. Justiea, mat ¥o are reco-
mmending should be more ssceptable than the present
position.

As gi gnmant €430 fy wvay of antielipating a posstdhie counter-

not a satic-
Mmetory wods ATganpent, we wy state that 1t 1. true that the

1n 811 oisas. :
inewred =ePson oan &lways make an assignrent undar
sgotion 38 of the Insurenmae &etﬁ However, in cur
opindon, this would not be a satisfactory melhsd Iin
gvery ease. A person who makes a nomination mi ht
1egirs %o redntn the banefit X of the pelicy, in

onge he survives the oominege. If he meikes an acsigne
ment of the nolisy, he loses thi:s facility. loreover,

an a:gigmment oanmot be Tawked, while s momimation

le Para 6.1, SUGES.
« 506 Chapter 7, Zunkd.
“e Jee Chapter 3, LDIB.
4, Pars 1.4, ZNpra.
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ean, We do not, thereforu, ase any reason why 2
person should be driven Lo making sn asdl gneent,
whon he dees not inteni thuet the transfer should be
operative Az an dcaalansent which 13 irrewoabls and
iiveatitive.,

Yeay relatiwss Gud. w3 may add that our approach, which favours

- The 8nglish

approach az %o +weclal preovisions for nomimations =made in fawur of

ndar relatives.
ecertain near relatives, while supportel w modern
social motione, 15 ™t & total inmowatlon. Vary early
Juilelul doct stones dealing with znnlosous aslitustions
have chown zubstantially the sams approach, In this
am;ta::%, we may refer (0 one of the ieedting &nzlidh
cages, lecl led in the 18th cantury on the subject of
resulting truszbs. after making the statensnt that a
Temlting trust =my be remutted by cirecumstances in
evidense (in the oase of a lagal estate taken in the
name of anchther 74Pmonl, the judgment of wyre 8.B.

obsarvest

"The cases zo one step further, and prove
that the eirsumslsnce of one or more of the
nominess teing a child or ehildren of the nur-
chager, iz to onersis ty rebuttdng the resulting

la AR v. Jusl, (1788} 2 Cox, Eq. Sas. 92, 0%, o4,

{(4yre C.3.), quoted in EUiitt v. Patiith, (1969)
2 vieskly Law Reports 966, 200 (H.L.).



6, 5, lgn a recent Judgzment of House of lords,

Stpusty and 1t has been determined in so many
sases thal the nomimee being a child shall have
such operation as &« circurstance of svidenes, |
that we should be Alaturding lani-marks $f we
suffersl either of these propositions to w»
otlled in question, namely, that sush odrcéumg-
tancs shall rebut the resulting trast, and
that 1t shull do so as a sircumstance of

eviionce, ® 1

lord (pjohn, afier reproduycing the pusgea from
the judgment of Eyrs U.B. guoted abova, observed

As

fallows: -

"the remarks of Ryre C.B, in relation to a
ehild . beling & mosinee are oually applioable to
"the ease whers a vife i: the pomines, Thouwgh

normelly referred to ag a presumption of ad~
wmnoerent, it 12 po wore than a aircusstanse of
eﬂ.cimq vhieh may redut the resumption of
resulting trust, and the learmed editors of
White and Tudor vare eareful to ramind tieir
readers st p. 763 that *all resulting trusts
which artce simply fron eguitalMle presumptions,

le

Patidts v. Sattlid, (1960) 2 Weekly Law Beports
966, 290.

‘e NYER Ve QXSEs POre Gedy JUURN.



may be rabutted [y perol oviienCes....est.
™is dootrins applies equally to personaliy.”
Rlightes of 6, 8. S0 mach 53 regaris the meritz of the proposed
surviwors
of nowinoes. amanimont, lat us novw address ourselves to somo
mttory of datail. striotly speaking, the amamiment
that we have recommended 1s onough to lead to the
"arther poatition that if, after the meturity of the
policy ani btefore the actual payment, the rominee of
nominess 9ie, then the heirs of the momines shall be
entitled to the proportiommte amunt, Hovever, in
orier to swid doubts in futura, it should alsc be
further provided that the.heirs of the nominee vill
in sweh a situation be entitled to the ampunt.

Rights of GoTo It 18 obvious that where a person mins a
nominae not

to ba higher oximtion, he eanmot sonfer on the nosdnee any right
then those gf ,,

the persen higher than what he himsalf has. For example, in the
mking noml - .

ration. gese of & polioy whish woulil form part of the property

of a epparganary, the nomination {(or any othsr rple of
sonferring derivative title) omnnot change the
eoparcenmary oharecter of the poliary.l Ag i1s often
said, the stresm ssnmoi rise higher than the souree.
This position 4s implicit, ﬁuw‘tmg to avold Jdoubts
in this regard, we have consijered 1t proser, W way

1. W Vs W’ heloeile 1976 All. 64



of abgniant eaution, to make iU alear in the amendsment
recosmanded by us that the comines will be benefieially
entitled unless it 15 proved that the holder of the
policy, having regari to the nature of hiz title to

the poliey, could not hawve conferred any such bene-
fiaial title on tho memimse.

Testamontary S, The right flowing from the amemied ‘mﬂ gon

disposition. |
{whether 1t bs a right of the nomimme or of his hairs)
should be subjest to sny testamamtary M sposition of
the ampunt to whioh the pomination relates, niidz.y
mie by ths nerson making the nominetl on, subsagqaent
to the nmomtnation. This qualiflsstion (though not
found in the mmtmts relating to the Proviient
Mund snd the J.:tm) 13 alrealy contalnesd in the ﬂet,z
and sy be retsined, st lomst until the working of
the proposed ameniment 15 sscan.

Rights of GoPy de my mention that the rubdjeet of ithe rm-

m;, peotive rights Lfatal s of various parsons who booome
teneficlally antitled under s poliey is ome outst le
the soope of the limited questiom to which we addrsss
purzalves, and we need not sapress any opinmien in the
mitar., The quaestion (5 2 gensral oney not confined
to nomlnses only and could (for axample) arise as

1. Chaptar 4, mipXa.
e Section 35(2), Insarence Act, 15383 pars .1, SOIRER.



Reeermendation
to revise
seetion Y,
Iasuranse

Aok, 1978 by
{nseriin: nev
sah-geotions.

betwesn a:signees also, oF as belwaen any other

par:ons havdng 4 fertwiive Title.

€.10. In “he 1igzbt of the above diseuzsion, ve
recommand that in section 20 of the Insurance iaot,
the following new subessgtlons should be inmserted

after sub-seetion (&)1~

ls Por the nressent cection 70, ses pals .1, ZuD3A.



. ey renet

ls b the wording of ssotion 39(5), Inswrance

a5

5 4

&3ty 1057,
Sontrast Marrled vomen's Pronarty ict, 1BM,

saotion 85{1), last »aragraph.

aa bto testamontary 3isnesltlons, sow section
732}, Inswransce sot, 1038,



seetion 297},
I newrancy

Aat, 1978 -
ﬁom!mtimz
andl Trust.

- 6P -

6,11« In orier to complets the diseusslon, we omy,

at thiz staze, slso Tefer to the Hoport of the Law
Comelsd on on the *erriod Women's Property Act, B,

by which & m shanges eors recommended in the Insuranse
Aat, 19’323. the ﬁr&t point 4ealt with 1in that Report
conoarmed ssotion 29(7) of the Insursnce Aet whieh,

at present, excindes the appliostion of the provisions
«f seotion 32 %o any policy of 1ife insurance to which
seotion 6 of the Yarried Gomen's Property ist, 1874
applins, of haa, AL i time, spplied.

TThe Law Jommission point=d out that & psTson
who lecties to oreate a trust unier sestion & of the
Maryled Jomen's Froperty Act, 1874, my, by & mis~
understaniing of the law or through 2lip or igznormice,
atiap in the polioy. In such &

case, what thould preweil is the trust unler section
6, 2nd not the nomlration. the sowdslon noted that
as the proviso to seotion 39(7} of the Imnswrance ict,

1. Law Commi-slom of Indls, 66th Report (Marriel
Wemants Proparty Act, 1383, Chapter 2.

2. lav Commission of India, G6th Report (Married
domen' s Yoperty scts 1872}, paragraphs 15.15,

3, Lav Commisglon of Ipdla, 66th Heport (Jarriald
wWonien' s Property Act, 1882, paragraph £,.53.



1228 now stands, 10 1 possible to take the wiew
that the nominstion overrides the trust, It wag
jesirable to prevent sush a situation frep arliaing.
Ao amendment to sestion 38(7), provisc, Ingirance
daty o5 this point was aceordlngly recomsenied bty
the Comed sslon.

5

ssetion “3(7) A1l In the same Report, a reccmmendation has

; f’gﬁggﬁr. been mals to 2il, in sestion 30(7) of the Insurance
Agty s vention of 'ehildrean*. This cisa,naé was ongo~
guential on ithe rocommondation to expend the scope of
saotion 6 of the Aet of 1BM so as to authoriss #

w)

seotion "4 - Gulle A recomumendntion was alao mede to finsart,
Insertien of :
rote in every in every rolley of 1ife insurance, & specifiec note

poliey. ,
impresaing it upen Lhe Insured that 1if he creatas a
trast undear seetion € of the "Brried Yomeh's Pmmri:y
Ast, he ghall not make s mosdmati on under secitiocn 39
of the Insurancs jcot. For thnis puPpose, the insertion.
in the Insursnca et af a new sedtion - spelion J0A -

was rotomeanigd,

1a law Commi:sion of india, 65th Report (Varried
Homet:' s Property aet, 1EM).

“a  law Jomeicsion of Indis, 465th Report (Harrie:
Women's Fropariy Mt, 18?41, para 15,7,



pprezgion
one fielally
ititled" and
Rlogons
toraciiong.

o le w

€,1%. Since the szeninent reswsnenied by us uses
thn expressicon "beneficlally entitled”, wo give in
sn Appeniix 2z list of statutery spd other references
using ths expression "b»gmﬁeiauy entitled” or

comparable phrnseclogy.

PoVe Mxit Chalrmn

S.¥. Shanimr Hombey
Gangsshwar Prasad Moniter

Poile MAkabd Hembar=iecretary

1. ses Lppemdizx.
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1. Jseetion 15(3), ﬁiMﬁc Reliaf iot, 1063,

2. Adie ve iffion (EmEii. (1866) 11 Hel. Cas. 237,
271 (Lord denslaydals).

. e lssksonts §ill, (1879) 40 L.J. Ch. 83, 85

(Jezsel Y.H.J.
4s JRinal v. ilakal, (1338) 1 QeBe 451,

Hre m Ve m’ (1356} 8 Celiolle w’ 34'?, 348,

. 3k

(Lord Reld), 980 (lowd “orrisi, 982 {lord Morris),
cn spmaal from (1968) 1 WelLeR, 43y

7. Pabflit v. Paktdtb, (1968) 1 W.lL.R, 443, 448 (C.A.)
(Wilmer LeJa)e

8., Case law oh seation 5, Provident Fumnds aot, 1925.
¢, Caze law an parilition.

“fhe ordinary rale 1s that {f persons are
entitled henefioially to shares in an estate, they

1
my have a partition,”

1. shanikar Sakah v. Saxliags (1888) I.L.B, 16 Cal.

e A0S {(Pele ).



