LAW COMMISSION OF INDIA

EIGHTY - THIRD REPORT

ON

THE GUARDIANS AND WARDS ACT, 1890
AND CERTAIN PROVISIONS OF THE HINDU
MINORITY AND GUARDIANSHIP ACT, 1956.

April, 1980.



Dated the 26th April, 1980C.
My dear Minister, '

I am herewith forwarding the Fightythird Report of the Law Commission
containing proposals for amendment of the Guardians and Wards Act, 1890, and
Section 6 of the Hindu Minority and Cuardianship Act, 1956.

2. The Guardians and Wards Act. 1890, was cnacted 90 years back. At the
time of its enactment women had scarcely any rights; for them there was only
social and legal degradtinn, material insecurity and other manifestation of
dominance and talse superiority of men. The Act while providing the appointment
of the guardian kept in view the welfare of the minor but laid emphasis on the
superiority of the father or male member in the matter of appointment of
guardians of minors and their custody. :

3. In the social conditions that exist today, it is very necessary that parents
must regard as their foremost responsibility to bring up their children as healthy,
happy, and useful individuals of an all-round standard of education and as active
builders of society. The purpose, therefore, of the law of the guardianship should
be to ensure this development of the child and to safeguard its interests. This can
be done only if, in the appointment of the guardian of a minor, the welfare of
the minor is made the first and parumount consideration, and no other considera-
tion, such as the superierity of the miother or father is taken into account. In
appointing a guardian the Court must also see which of the claimants is best
suited by his or her educational competence and influence, and by his own
example to provide the requisite carc in vpbringing the child. The Commission,
therefore, feels trat it is necessary to overhaul and revise the existing Guardians
and Wards Act, 1890, so as to crubody thke idea of the welfare of the minor being
the first and naramount consideration in the appointment of a guardian and in
other related matters. FEven as it is the working of the Act has revealed a
number of defects and deficiencies which hamper the administration of the Act.
Some of the legal provisions of the Act require elaboration and clarification,
while others require tightening up.

4. The Hindu Minority and Guardianship Act, 1956 recognising the
advancement in the status of women in all spheres gave them the right to be
appointed as guardians. It also made the welfare of the minor the paramount
consideration in the appointment of a guardian.  Further while postponing the
mother as a natural guardian to the father, it laid down at the same time that
the custody of a minor who has not completed the age of five years shall ordi-
narily be with the mother. Section 6 of the Hindu Minority and Guardianship
Act, 1956 requires to be altered so as to allow the mother the custody of a
minor till it completes the age of 12 years. Tt is necessary to allow the mother to
have the custody of a child till it attains the age of 12 yars in order to prevent
the father from using the child as a pawn for sccuring complete submission of
his wife. where the husband on the instigation of parents or sister or on his own
has adopted the ‘pawn’ method when the wife insists on the husband having his
own establishment which he can well afford or when a wife has not served well
the mother-in-law or when the wifc has not brought a handsome dowry.

;
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(i)
5. The amendments suggested by the Commission seek to embody in the

Guardians and Wards Act, 1890, and Section 6 of the Hindu Minority and
Guardianship Act, 1956, all the ideas narrated earlier.

6. We are grateful to Shri P. M. Bakshi, Member Secretary. of the help

and assistance given to us in the preparation of this Report: We are also grateful
for the assistance given to us by Shri V. V. Vaze, Additional Secretary of the

Commission.

With regards,

Yours sincerely,
(Sd.) P. V. DIXIT
Shri P. Shiv Shankar
Minister of Law, Justice &
Company Affairs,
Government of India,
New Delhi-
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CHAPTER !

INTRODUCTORY

1.1. This Report is concerned with the Guardians  and Wards Act, 1890,
ihe sociological importance of such legislation and its relevance to the welfare
of children hardly nced claboration.  Further, a number of provisions of the
Act have led to controversics in their interpretation and require clarification in
the interests of uniformity of law.  The Commission has, thercfore, as a part of
its function of revision of Central Acts of general importance, considered it desi-
rabic to take it up for revision suo moto. It is also’ proposcd in this Report
to deal with certain analogous provisions of the Hindu Minority and Guardian-
ship Act, in which reform appears to be needed.

1.2. Although the Act was passed about a hundred yecars ago, no compre-
hensive revision of its provisions seems to have been undertaken since it was
passed. The Legislature, when it considered the law® relating to maintenance
and guardianship applicable to Hindus had occasion to deal with some matters
germane to the law of guardianship. but there was no opportunity for consider-
ing reform of the Act of 1890. Some of the provisions of the Act are in need
of reform in the light of present day conditions. A number of important ques-
tions arising from conflict of judicial dccisions or from certain deficiencies in the
present expression of the law have also necessitated a review of the law. Clarity,
always desirable in legislation, is especially neccssary in this field. As has been

L1

said.* “The lives of the young are at stake......... .

1.3. It is unnccessary to underscore the social significance of legislation deal-
ing with children. It was Sophocies who said that children arc the anchors that
hold a mother to life.  This puts beautifully the elementary proposition that
the bond between the mother and a child of tender years is one that should be
regarded as sacrosanct. Unfortunately. some of the provisions of the Act ao
not reflect this attitude to the fullest degrec.  These provisions will thercfore
occupy our scrious attention.

1.4. 1t is common-place that family life, when it is running a smooth silent
course, presents no serious legal problems. Small ripples that create transicnt
tensions. pass the parents by. But a major crisis in the family that causces emo-
tional conflict, sooner or later creates a rift which, in modern times, often rcaches
the Courts. The Act with which we are concerned purports to deal with such
a crisis. in so far as the crisis may affect the lives of minor children. How far
the Act deals with the matter adequately by providing a sound legal framework
will be an important consideration in making our recommendations.

1.5. Children usually present two problems to a system of law. They must
be prevented from squandering away the property through inexperience: and if
cither or both of their parents die or if the parents disagree in matters concerning
the children, provision must be made for their proper upbringing and for the

management of their property.

1 Briefly, “the Act”.

*  Chapter 6, infra. para 6.50.

+  Hindu Minority and Guardianship Act. 1956.

1 J.ALR Bennion, “First consideration” (1976) 126 New L.J. 1237.
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1.6. As the weifare of the child is the paramount consideration, such wel-
fare would prevail over parental rights. Parental rights would enter into a con-
sideration, as one of the factors in considering the welfare of the child, but not
as a dominating factor, where they would conflict with the welfare of the child.
As Scrutton L.J. said' in his picturesque language, “proceedings for obtaining
custody are being used ‘not for the body, but for the soul of the infant’.”

1.7. This is the modern approach, though this position has been reached
after some struggle. For example, in England the two children of the poet
Shelley from Harriet were left in the care of a guardian other than himseif®
by an order of the Court—though not without some difficulty. To Shelley and
his friends, the decision appcared an example of the “tyranny of priests and
laws™, impelling him to leave England permancntiy. But the Court had to pro-
nounce the decision becausc Shelley's moral and atheistic ideas werc considercd
a serious disqualification for cxercising the rights of the father.

1.8. Jt would be pertinent (o observe that a number of competing considera-
tions' has been mentioned by the Legislature or the judiciary in determining
questions of guardianship or custody or both. In the first place, there is the
criterion of personal law and the “right” of the father or (in some cases) of the
mother thereunder. In the second place, there is the question of the fitness (or
unfitness) of the person who is proposed to be appointed a guardian or to whom
custody of the child is proposed to be given. In the third place, there is the
question of consulting the wishes of the minor.  Last, but not the least, is the
consideration of the welfare of the child—or, to put it in a different phraseology
—“the best interests of the child”. One or the other of these criteria has, in
the course of history, come into prominence and the other has shaded into com-
parative insignificance.

Thus, the law relating to custody is still evolving. As Lord Upjohn ob-
served,’ the rules here “have developed, are developing and must, and no doubt
will, continue to develop by reflecting and adopting the changing views, as the
years go by, of reasonable men and women, the parents of children, on the pro-
per treatment and methods of bringing up children”.

This is not to say that the concept of “welfare of the child” is totally new.
It is sometimes stated that in the historically famous dispute decided by King
Solomon. the matter was decided by way of rough and ready justice, or in a
crude manner. This, however, is not strictly accurate.  The approach of the
King was based on a shrewd psychological judgment, which itself (rightly) assu-
med that the love of the mother would transcend any desire to assert “her right”.
A question of fact (maternity), otherwise difficult to decide, was decided on the
basis of instinct.

1.9. As to the criterion to be adopted in such matters, Cardozo, siting as a
judge in thc New York Court of Appeals.’ made the following observations perti-
nent to the “best interests” theory:—

“The Chancellor, in exercising his jurisdiction, does not proceed upon
the theory that the petitioner, whether father or mother, has a cause of

1 Re Carroll, (1931) 1 K.B. 317, 331.

t  Shelley v. Westbrook. (1817) Jac. 260 and Shelley v. Westbrook, (1821) Jac. 266 followed
in Thomas v. Roberts, (1850) 3 De G. & S. 758.

3 Chambers Encyclopaedia, Vol. 12, page 471.

4 See further para 6.37, infra (section 17).

s 3. v C., (1970) A.C. 668, T22H-723A.

o Finlay V. Finlay, (1925) 148 N.E. 624, 626 (N.Y.»
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action against the other, or indeed against anyone. He (the Chancellor)
acts as parens patriae to do what is best for the interest of the child. He is
not adjudicting a controversy between adversary parties, to compose their
private differences. He is not determining rights as between a parent and a
child, or as between one parent and another............ Equity does not concern
itself with such disputes in their relationship to the disputants. Its concern
is for the child.”

The concept of “welfare of the child” does find a mention in the Act of
1890.  However, it is like a thread that is visible at some places, but gets
blurred elsewhere by being entangled with others.' It needs now to be painted
in glowing colours.

L10. The possible opposition of interests between parents and child is now
regarded as almost commonplace in domestic relations law and juvenile law.
It is illustrated by proccedings for paternity and child support, parental neglect
and abusc, brought against the parents for the welfare of the child. In fact, a
scparate counsel for the child has been regarded as necessary ** in some coun-
tries.’

1.11. These aspects impose a particularly heavy burden on the Judge. Any
Judge with experience of dealing, at first instance, with cases concerned with
the care and custody of children must be well aware of the necessity to treat the
matter with the utmost discretion and tact. Where there is a serious dispute
between the parties involved, it may on occasions be inevitable that an assess-
ment has to be made of the character of one or more of them from the point
of view of suitability to have care of, or access to, a child. But such an assess-
ment can rarely be made satisfactorily by anyone who has not heard all relevant
evidence and, in particular, has not had the opportunity of observing the parties
in the witness box. The assessment should always be cxpressed in moderate
language, lest the dispute should be exacerbated and there should be impairment
of the prospects of securing that all concerned contribute as much as may be
within their power towards promoting the welfare of the child.?

A Judge usually can decide with self-confidence the legal and factual issues
in litigation over who should have the custody of a child. Where he needs help,
however, is in cvaluating which of the available alternatives will best satisfy the
psychological nceds of the child.  Attempt to provide guidelines, based on
psychoanalytic theory, to govern the Judges decision in all types of child place-
ment cases would be futile. The attempt would be seductive, but impossible;
because the amalgams of factors to be appraised in custody contests are too
complex.

L.12. Students of family law are well aware of certain interesting develop-
ments in that sphere of law. Recognition of the peculiar nature of proceedings
involving disputes concerning the family,’ and the emergence of a new set of values
with reference to the equality of status’ of women along with increasing emphasis
on the rights of the child, have led to certain important developments in family

1See para 6.40, infra.
tCf. Matter of Gault, (1963) 387 U.S. 1, 27, 34-42.

“Nanette Dembitz, “The Good of the Child v. The Rights of the Parent” (1961) Vol. 86, Pol.
Scicnee Quarterly, 389, 395.

Sce also para 1.15, infra.

*B. v. W., (August 17, 1979, Part 31), | W.L.R. at 1053.
*Para 1.11, supra.

"Para 1.18, infra.
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taw. Sc far as the subject of guardianship and custody of children is concerned,
the trend of legislative and judicial attitudes in recent times may be briefly ad-
verted to.

1.03. In the first place, there has been an incrcasing cmphasis on giving the
wmother, tie right to apply for custody. In england, this trend took the shape
of legislation passcd in 1829, 1875 and 1925, giving incrcasing recogaition to
the modher’s right and culmimating 1 the statutory provision now to be found
in the et ol 1473, which spectiically provides that " relation o the custody
or upbringing of a minor and w rclation to the administration of any property
belonging to or held in trust for a muor “(or the application of come ol any
such properly, a mother shall have the same rights and authority as the law
allows to a father, and the rights and authority of mother and father shall be
cqual and cxercisable by cither without the otier.  If they disagree, cither may
apply to a court for its discreuon™.

1his is certainly a far cry from the nineteenth century attitude when Courts
were persuaded only with some difficulty to decline to enforce the father’s claim
to custody.

lhe second trend, - -which was a logical conscquence of the  increasing
powers which the Courts had come to acquire,—was the evolution of a princi-
ple upon which to adjudicate such disputes. Here we have the principle of the
child’s welfare which, in the course of time, was held to override considerations
such as the father's “right”. Thus, equality was created between the two parents
and the welfare of the child was placed in the forefront.

Thirdly, with increasing complexity in family relations, it has become neces-
sary in certain countries to give persons and bodies outside the family unit
powers to intervene in the interests of the children. In the competition between
parents and non-parcnts, again?® the welfarc of the child is the first and para-
mount consideration.

Fourthly, we come across legislation vesting in local authorities certain func-
tions in relation to the care of children. Such authorities may be ordered by
the Court to care for, or supervise, a child whosc home circumstances, upbring-
ing, cducation or behaviour have been found unsatisfactory. Such provisions,
while appearing (o be qualifications and restrictions on the rights of the parent,
rcally act as a uscful inducement for the observance of parental responsibilitics.

1.14. While these topics belong to the field of civil law, the criminal law has
also kept pace with the times in order to protect children from a wide varicty
of evils—such as. employment in hazardous occupations, purchase of dangerous
substances. sexual exploitation and so on. More direct are the provisions design-
ed to protect children from various forms of neglect or ill-treatment at the
hands of their parents.

1.15. These developments in the substantive sphere have been matched by
the evolution of certain procedural devices which are mainly intended to ensure
that the guiding principle that the welfare of the child is paramount, is properly
applied and adequately implemented in practice. To some such belief may be
attributed the movement for the appointment of experts to assist the Court in
assessing the welfare of the child and the movement for appointing a child ad-
vocate.’

1Section 1(1), Guardianship Act. 1973. See further Chapter 6. infra and Appendix 3.
2Cf. J.v. C., (1969) 1 All E.R. 788 (House of Lords).
3Sce also para .10, supra.
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In England, for cxampic. ail courts have power to call for an independent
report on maitters relevant to the welfare of the child.  This service is provided
i the High Court and the divorce court by the welfare oflicer, who is generally
the principal probation oflicer for the area. Although the service is utilised
mostly in proceedings ancillary to divoree, it is not so confined.

I.16. As to the seperate representation of children, there is vast and expan-
ding scholarty material in the United States calling for the appointment of a
child advocate or counsei {or the child jn contested cases. -, Scparate legal  re-
presentation of children has been suggested' on the ground that the carlier the
attorney is appointed i a contested custody  case where a real dispute is appa-
reat. the more cficetively can the principles be put into practice.

Recently, in England, in regard to certain “care proceedings™? the Court has
been given a power to appoint a person to icpresent the interests of a child.

L17. ‘Thus. over a period of years there can be discerned a steady trend
which reflects the view of successive generations, as to what the public intcrest
demands in this particular ficld of law.  Development of legislation in this field
in India ought to procced upon a parallel. rather than on a diverging, course.

1.18. Finally, it may be mentioned that the need for equality of treatment
as between the sexes has been stressed not only by international bodies concerned
with the status of women’ but also in India.’

119, The U.N. Declaration on Rights of the Child enunciates this principle:?

“The child, for the full and harmonious development of his personality,
needs love and understanding. He shall, wherever possible, grow up in
the care and under the responsibility of his parents, and. in any case. in an
atmosphere of affection and of moral and matcerial security: a child of tender
years shall not, save in oxceptional circumstances. be scparated from his
mother.  Society and the public authorities shall have the duty to “extend
particular care to children without a family and to those without adeguate
means of support. Payment of State and other assistance towards the
maintenance of children of Targe familics is desirable.”

1.20. Recent legislation in England also ¢mphasis in positive terms the
equal nositions of cach parent. In France," the former “paternal power” (puis-
sance paternelle) has been replaced by the new “parcntal authority” (authorite
parentale).

1Goldstein  and others. “Beyond the best interests of the child” (1973). page 66,
Note “Lawyering for the child” (1978 May) 87 Yale Law Journal 1126.

3Statutory references collected in Note “Tawyering for the child” (1978 May) 87 Yale Law
Journal 1126 footnote 8 (19 jurisdictions using the term “attorney or counsel for the child”
and 5 jurisdictions using the term “guardian ad litem™).

Note ‘“Lawyering for the child” (1978 May) 87 Yale Law Journal 1126.

5Section 64 Children Act 1975 inserting section 32A in the Children and Young Persons
Act 1964.

6Sec also Alec Samuzsls Children’s Advozate™ (1977). NLL.J. 133.
7U.N. Comniission on Status of Women, 20th Session (1967).

FCommittee on Status of Women (Fndind Report (1974), pages 126-128  paragraphs 4.143
and 4.144.

SULUNL Declaration of Rights of the Child, -Principle 6.

wGuardianshin of Minors Act 1971 and Guardianshin Act, 1973.

ufaw of 4th June, 1970 (France) as briefly summarised in Alexandre, “Women in France”
(1972) 20 American Journal of Comparative Law 647, 651.
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The modern approach is also illustrated by the position as it prevails in
Sweden.! The parents are joint guardians of the children of the marriage, and, on
the death of the one parent the other becomes the sole guardian. During separation
or after divorce, the parent with custody is the sole guradian. Of illegitimate child-
ren, the mother is the sole guardian unless she is unsuited to act on behalf of the
child. Until the twentieth birthday. a child remains in the custody of the parent or
the guardian. During the cohabitation of the parents, parental custody is joint. In
the event of separation or divorce, the Court determines which parent shall be the
custodian. 1n practice, the mother is often preferred when the child is of tender
age, while there is a preference of the father in the case of teenage sons.

1.21. In England, the phitosophy underlying the Children Act, 1975 was thus
suttmarised by David Own M.P.?

“A nation’s children represcnt a nation’s future. How socicty treals
its own children is a good reflection of the overall health and stability of
that society.”

1.22. Opinions differ as to the cfficacy of the various legislative and other
mecasures.  But this bricf survey is relevant to show that the legal relationship
between parents and children cannot be quite like that between adults. because
here we are concerned with the upbringing of someone who is too young to
bring himself up and too young to force others to do it for him.

SR

1Wallin, “Women in Sweden” (1972) 20 American Journal of Comparative Law, 622, 626.
2David Owen M.P.



CHAPTER 2

BRIEF HISTORY

2.1. The historical evolution of the law in India may be briefly dealt with.! Introduction.

Before the Act of 1890, while the law relating to age of majority was codified,?
there was no all-India Act dealing with the guardianship of minors. The matter.

in so far as the law was codified, was governed by certain Acts or Regulations
in force in certain local areas and there were also in operation certain uncodified
rules of personal law dealing with guardianship.

2.2. Briefly speaking, the statutory law beforc 1890 on the subject of guar- Statutory
dianship (apart from legislation relating to Courts of Wards), consisted of Acts 2V
separately in force in the three Presidencies, certain Regulations in force in the
Presidency of Madras, one fragmentary legislation (Act 9 of 1861) amending
the law relating to minors and the European British Minors Act (13 of 1874)
which provided for the guardianship of European British minors.

23. The general law of guardianship, however, remained unaffected, in so Uncodified
far as the legislation referred to above did not, except as regards Buropean law
British subjects, purport to deal with natural guardians, their rights and duties.

These matters were left to be dealt with by uncodified rules in the sphere of
personal law. So also was the subject of testamentary guardianship, as regards
Hindus and Muslims.

24. Of the Acts in force beforc 1890, one—the Bombay Minors Act, 1864 Origin of
Act of 1890.

—had caused serious difficulties in practice. This was the immediate factor that
induced the Government of the day to take up the question of enacting suitable

legislation on the subject of guardianship. However, it was felt that there was
need for an all-India law on the subject.”

2.5. Tt was in this background that the draft Bill was drafted, circulated for
comments, revised and introduced and further processed. Details of the rele-
vant discussions will be found in an Appendix.

For a detailed historical discussion, see Appendix 2.
*The Indian Majority Act, 1873.

#See Appendix 2 (Historical discussion).

¢ Appendix 2.
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CHAPTER 3

PRESENS LAW AND SCHEME OF THY ACE OF 1890

3.1. We propose to deal in this Chapter in bricf with the present law on
the subject of guardianship in India as contained in the Act of 1890 and cer-
tain allied Acts.

2.2 Guardiansiip. as envisaged by the Act, 1s a concept integrally linked
with the Icgal concept of “minority’”. At the outset, therefore, the position as to
minority may be briefly adverted to. The principal enactment on the subject is
the Indian Majority Act. 1875.

In Indian law, in the main, three periods of guardianship of minors with
refercnce to the age of the minor fall to be considered. In the first place, a minor
is a person under the specified age in regard to matters falling within personal
law. This age varies. but in the case of Hindus (under the uncodified law), it
was 15 years or 16 years (according to the school by which the minor was gov-
erned). According to Muslim law, minority extends upto the age of 15 years.

For Hindus, by statute, it is now 18 years.

In the second place, a person is a minor in matters governed by the Indian
Majority Act® till he attains the ace of 18 years. That Act does not extend to
the capacity of any person to act in certain specified matters.—mainly. marriage,
dower, divorce and adoption and matters governed by the religion or religious
rites and usages of any class of persons.

In the third place, in the case of a person who has a guardian appointe
by the Court or who is under the superintendence of the Court of Wards, mi-
pority cxtends upto the age of 21 years.'

The statutory minimum age of marriage is now 21 years for males and 18
years for females! However, marriage in contravention of the prescribed age is
not void for the purposes of civil law, though it may attract criminal Hability.

3.3. Guardiunship of a minor for the purpose of litigation is dealt with in
the Code of Civil Procedurc.’

3.4. Testamentary guardianship is regulated by certain statutory provisions®-’
and (as regards Muslims) by the Muslim law.

Section 4(a). Hindu Minority and Guardianship Act, 1956.
*The Tndian Majority Act, 1875.

3The Indian Majority Act. 1875.

4Child Marriage Restraint Act. 1929 as amended.

50. 32, Code of Civil Procedure, 1908.

6(a) Section 9. Hindu Minority and Guardianship Act, 195¢.
(b) Section 60, Indian Succession Act, 1925.

7See para 345, infra.

2
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3.5. The statutorv law of guardianship in India is to be found principally
but not exclusively—in the Guardians and Wards Act, 1890 (18 of 1890) and in
the Hindu Minority and Guardianship Act, 1956 (32 of 1956). Besides these, the
Chartered High Courts' have special jurisdiction conferred on them by their res-
pective Charters or Letters Patent.  Courts of Wards-- principally concerned with
Revenue paying estates -are governed by State Acts wherever such legislation
still exists. Testamentary guardians can be appointed under the Succession Act*
or under the Hindu Minority and Guardianship Act.**

3.6. The Act of 1890 does not deal with the entire law relating to guardian-
ship. Tt does not, for example, contain provisions as to who are to be the natural
ouardians of minors. The Act. in the first placc, deals with the urisdiction of
Courts in regard to guardianship, such as—

(i) appointment and declaration of guardians,
(i removal of euardians.

(iii} control of guardians by the Court. and
{iv) orders as to custody.

Sccondly. it deals with the duties and liabilities of guardians of all classes.

3.7. The Act is divided into four chapters. The first chapter (sections 1 to 4A)
deals with certain preliminary matters. such as title, extent and commencement.
savings. definitions and power to confer jurisdiction on subordinate judicial officers
and to {ransfer proceedings to such officers.

Chanter 2 (sections 5 to 19) deals with the appointment and declaration of
guardians. A pretty large number of questions has arisen with reference to
certain provisions contained in this Chapter, particularly, sections 7, 17 and 19.
Section 5 which dealt with guardianship by will or other instrument in the case
of European British suhjects. has been repealed® The power to appoint a
guardian in other cases is saved by section 6, which now applies to all persons.
Section 7 is the operative provision in this Chapter. dealing as it does with the
power of the Court to appoint the guardian of the person or property or both.
Sections 8 to 16 mostly deal with procedural or other minor matters, but section
17 is of great imnortance. 1t is concerned with the matters to be considered by
the Court in appointing a guardian. Section 18 provides that a Collector, if
appointed or declared a guardian, is so appointed by virtue of his office. Section
19 prohibits the appointment of a guardian in certain cases. Although negative
in form. this section has given rise to a number of problems in interpretation
and to the question of the interrelationship between section 17 and section 19.
We shall deal with this question at the appropriate place.

3.8. Chapter 3 (sections 20 to 42). which is the longest Chapter in the Act, is
concerned with the duties. rights and liabilities of guardians. The first four
sections (sections 20 to 23) deal with matters of a general character, such as the
fiduciary relationship of guardian to his ward, the capacity of minors to act as
guardians, the remuneration of guardians, and control of the Collector when he
is appointed as the guardian. Guardianship of the person is dealt with in sections
24 to 26. of which the most important is section 25 dealing with restoration of

1(a) I re Dattatrava. 1.L.R. 58 Bom. 519.

(b)Y Mahadeo Krishna. A LR. 1937 Bom. 1932.
28ection 60. Tndian Succession Act. 1925.
3Section 9. Hindu Minority and Guardianship Act. 1956.
4See para 3.4, supra.
sSection 5 followed the European British Minors Act (13 of 1874)
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the custody of the ward to the guardian. This is the section most frequently
resorted to in practice, and as may be expected, case law on this section is prolific.

Guardianship of the property is the subject matter of sections 27 to 37.

With sections 38 to 42. the Act again reverts to matters of a general character,
namely, survivorship amongst joint guardians, removal of a guardian, discharge
of a guardian, cessation of the authority of a guardian, and appointment of a
successor to a guardian who is dead, discharged or removed.

These operative provisions of the Act are supplemented by Chapter 4
(sections 43 to 51), which are primarily concerned with matters in the nature of
enforcement, appeal, costs, rules and other topics of a miscellaneous or residuary
character.

3.9. After these ocneral observations, we proceed to consider the Act section
by section.



CHAPTER 4

PRELIMINARY PROVISIONS: SECTIONS 1 TO 4

4.1, Sections 1 tc 2 deal with cortuin prelisninary mwatters and de nct in gene- %Ch‘;f;;e‘r’f
ai raise any serious contreversies. The chenges required are minor.
4.2, Section 2 has heen renealed. Section 2.

4.3. Section 3 saves the jurisdiction of Courts of Wards and High Courts. Section 3.
Court of Wards are now regulated mostly by provincial or State legislation,
wherever such legislation still exists. The need for saving the jurisdiction of High
Courts arose from the fact that the letters patent or charter of certain High
Courts confers special jurisdiction on those High Courts in regard to guardian-
ship. Thiz jurisdiction is not exercisable by other High Courts. We shall have
occasion to deal with this i risdictian in detail, at .o anpropriate place It may
incidentally be mentioned that the jurisdiction of High Courts has been specifi-
cally saved by a provision of the Biidu ’dinovity and Cnardianship Act also.?

4.4. Some instances of the power »f the High Court which is saved by section Section 3—

’ © Instances of

\ enti 1 stances ©

3 may be mentioned High Court's
(a) special power to appoint a guardian fo: an infant or his “estate”-- iurisdiction.

which inciudes a minot’s interest in vndivided property;?

(b} power to appoint a guardian even where there is no property, if a
proper case in made out for such an appointment;* and

(c) power to appoint a guardian for an infant residing abroad® (in view of
sections 41-42 of the Supreme Court Charter).

4.5. Section 4 contains defiritions of certain expressions, namely, ‘minor’, Sccti&n 4—
¢ Nian®  C‘word® ‘A3 1ot fh s ] ¢ H ' To Te~
guardian’, ‘word’, ‘district’. ‘the court’, ‘Collector’, and ‘prescribed’. arranged.

Following current legisiative practice. the definition should be re-arranged
in the alphabetical order. We recommend accordingly.

4.6. The definition of ‘minor’ in sc.tion 4(1) adopts by reference that in the Section 4(1)
Indian Majority Act, 1875. However, that Act is confined to persons domiciled Minor
in India. As regards persons not so domiciled, the matter would presumably be
governed by rules of private international law as applied in India.

In this connection, we may rcfer to the position as to capacity to contract.
The Indian Contract Act® provides as follows: —

“Every person is competent to contract, who is of the age of majority
according to the law to which he is subject and who is of sound mind and
is not disqualified from contracting by any law to which he is subject.”

1See discussion relating to scction 7. infra (para 5.12).
2Section 12, proviso, Hindu Minority and Guardianship Aci, 1956.
3(a) In re Lovejoy. AIR. 1944 Cal. 433.
(b) In re Vasudzvan, A.LR. 1549 Mad. 2¢0.
1In e Jogunnath Ramji, (1893) 1.L.R. 19 Bom. 90, 98 (Stariing J.).

5In re the Estate of H.G. Meakin, LL.R. 21 Bom. 137 (minor residing in England). Contrast
Jairam Luxmor . I.L.R. 16 Bom. 634.

$Section 11 Tndian Contract Act, 1872.

2-2 M of L & J/CA/ND/80



Section 4(2)—-

Whether
justistic
person can
be ‘guardian’.

Section 4(2)
applicable to
all guardians.

De facto
guardian.

Section 4 of
Act of 1956
and its inter-
relationship
with Act of
1890.

12

The words “law to which he is subject” leave the field open for applying a
rule of foreign law, if our court so decides as a matter of private intzrnational

law. In other words, the age of majority would be determined by resori to that
system of law which the Indian rules of private international law recognise as

relevant in the particular field of law in regard to which the controversy arises.
The matter is (as regards some fields of law) regulated by statute,! but in other

fields not so regulated. It is unnecessary to go into this vexed question. For

example, contractual capacity in regard to persons not domiciled in India is
governed by the law of domicile according to one view. but by lex loci con-
tractus according to another view.?

4.7. Comments in somewhat greater detail are needed in section 4(2). which
defines “guardian” as a person having the care of the persons of a minor or of
his property or of both his person and property. The question has arisen whe-
ther one other than a natural person can be appointed as a guardian. The Cal-
cutta view on the subject is that a charitable society cannot be appointed as a
gunardian.! According to this view, the definition of “person” in section 3(42) of
the General Clauses Act, 1897 becomes inapplicable in view of certain provisions
of the Act of 1890—-such as, sections 43 and 45.

The Calcutta case has been dissented from by one Court.’

We are of the view that the Court should have a power to appoint a juristic
person as a guardian subject to certain safeguards. The point is proposed to be
considered further® in a subsequent Chapter.

4.8. Tt is now fairly well settled’ that the definition of “guardian” is applicable
to guardians of all classes—natural testamentary and certificated. though, of
course, the definition does not include a guardian for marriage (wherever such

guardianship continues under personal law). or a guardian ad litem. This much
is clear from the present wording of the definition, since it is requisite in the

definition that a person, in order to be a “guardian”, must have the “care” of the
person or proporty of the minor. The emphasis placed on “care” seems to have
been derived from the original. Anglo-Saxon word “weardian” (to watch or to
guard).

4.9. Text book writers, when dealing generally with personal law, discuss the
“de facto guardian”. In regard to the Act of 1890, much of the controversy that
has arisen relates to persons who, by legal right, claim guardianship or custody
of a minor.? Tt is, however. necessary to consider the position as to de facto
guardions as applicable to Hindus after the Act of 1956.

4.10. In the Act of 1956, section 4(h) defines a guardian as under:
“4, Tn this Act.—

(by ‘guardian’ means a person having care of the person of a minor or of
his property or of both his person and property, and includes—

E.g. as to negotiable instruments. see Law Commission of India, 11th Report (Negotiable
Instruments), paragraphs 27 and 29.

%(a) Kashiba v. Sripat, L.L.R. 19 Bom. 697 (Law of domicile).
(b) Rohilkchand and Kumaun Bank Ltd. v. Rew, (1885) LL.R. 7 All. 490.
%(ay T.N.S. Firm v. Mohammad Hussair, A.LR. 1933 Mad. 756.
(b) Baindail v. Baindail, (1946) 1 All E.R. 342, 346.
4(a) Smt. Ashalata v. Society for Protection of Children in India. A.I.R. 1930 Cal. 397.
(b) M.C. Sweoney v. Arbithnot, A.LR. 1931 Cal. 563.

sLakshman Singh v. State. ATR. 1955 V.P. 3, 4, para 5 (Jagat Narayan J.C.) (Registered
society).

sSee discussion relating to section 18A, infra.
"Ratan v. Bishan, A1.R. 1978 Bom. 190 (Chapter 6).
SPara 7.14, infra
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“@) a natural guardian;

(i) a guardian appointed by the will of the minor’s father or mother;
(i1i) a guardian appointed or declared by a court; and

(iv) a person empowered to act as such by or under any enactment relating
to any court of wards:

It will be noticed that the Act of 1956 does not specifically include a de
facto guardian in section 4(b) quoted above, though the words “having the care”
seem to cover de facto guardians. A controversy has arisen as to whether, as
regards Hindus, the definition in section 4(2) of the Act of 1890" would cover
de facto guardians. The Bombay High Court has answered the question in the
affirmative.® The Kerala High Court’ however, takes a different view.

4.11, The position obviously needs clarification. The concept of *“de facto The concept
guardian™ has been discussed at length in a judgment of the Federal Court where De facto

. s guardian.
Kania C. J. observed:*

“There can only be a de facto manager, although the expression ‘de
facto guardian’ has been used in text books and some judgments of Courts.
If that description is adopted (and I consider it to be the correct description

of a person generally managing the estate of a minor without having any
legal title to do so) the powers of a natural guardian are not brought into

cousideration in defining the position of such a manager.”

4.12. The concept of de facto guardian® is not peculiar to Hindus. It is familiar Cencept of
to Muslim law as administered in India,’ though the powers of de facto guardians gﬁaggf;g

as regards the disposition of property of Muslim minors are narrowsr than those recognised
that were recognised by Hindu law before the Act of 1956. In fact, the concept is branches %of

born out of necessity, and necessity knows no boundaries of race or religion. law.

Nor is the concept confined to civil law, For example, the Explanation to
section 361 of the Indian Penal Code also gives a wide meaning to “lawful

guardian”, and runs as follows:*

“The words ‘lawful guardian’ in this section include any person lawfully
entrusted with the care or custody of such minor or other person......... »

This shows that the concept of a person acting de facto is not new. The
above definition, it may be noted, is inclusive.

4.13. In this position, and on a consideration of all aspects of the problem, we fReCommgfﬁdation
recommend that the law should be clarified by adding, below section 4(2) of the (o "l‘(“;) ol
Act of 1890, a suitable Explanation which would make it clear that a de facto add de facto

guardian is included within the definition of “guardian”. guardian.

We do not propose to define a “de facto” guardian. In a Bombay case’
Crump J. said: —

“T must admit that T am not precisely enamoured of the term ‘de facto

guardian’. because it appears to me to be debatable in the extreme, and

incapable of exact definition. “I take it to mean, so far as it can be dcfined,
a person who, being neither a legal guardian nor a guardian appointed by

1Para 4.7, Supra.

2Ratan v. Bishan A.LR. 1978 Bom. 190 (P.S. Shah J.)

sRamchandra v. Annapurni Ammal, A.LR. 1964 Ker. 269.
ASriramulu v. Pundarikakshayya. A.LR. 1949 F.C. 218, 221, para 13.
SMusa Miys v. Kadar Bux, (1928) 55 LA. 171, 179 (P.C.).
sSection 361, Indian Penal Code.

7 Harilal v. Govardhan, (1927) 1.L.R. 51 Bom. 1040, 1047,
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court, takes it upon himself to assume the management of the property of

the minor as though he were a guardian. But if that be the real meaning of the
term, 1 agree with the learned Chief Justice that it implies some continuity

of conduct, some management of the property beyond the isolated act of
sale which comes into question in this suit.”

The same idea can be expressed more briefly by stating that a de facto
guardian” means a person who, as a matter of fact, has custody and care of the
person of a minor or of his property.

4.14. Reverting to the present definition of “guardian”, it would be interest to
note that thc same element of “care” as is emphasised in the Act of 1890 is also

emphasised in the Medical Termination of Pregnancy’ Act, which defines a
guardian as meaning “a person having the care of the person of a minor or a

lunatic” and (though in somewhat wider phraseology in the Children Act;® which
provides that “guardian” in relation to a child, includes “any person who...... has
for the time being the actual charge of, or comtrol over, that child”.

Under the Vaccination Act’ section 2(3), “guardian’ includes any person
who has accepted or assumed the care or custody of any child.

Under section 2 of the Children (Pledging of Labour) Act, 1933, “guardian”
includes any person having legal custody of or control over a child.

4.15. We need not multiply precedents, but we may mention that the following
Central Acts contain (or contained) definitions of the expression “guardian”:—

(a) European British Minors Act (13 of 1874) (repealed).
(b) Vaccination Act (13 of 1880, section 2(3).*
{c) Children (Pledging of Labour Act (32 of 1933), section 2°

(d) Section 9, Explanation (ia), Hindu Adoptions and Maintenance Act,
1956 (inserted by Act 45 of 1962), which reads—

“(ja) ‘guardian’ means a person having the care of the person of a
gu g

child or of both his person and property and includes—(a) a guardian
appointed by the will of the child’s father o: mother, and (b) a guardian

appointed or declared by a court;”
(¢) Hindu Minority and Guardianship Act {32 of 1956), section 4.
(f) Children Act (60 of 1960}, section 2.°

(g) Medical Termination of Pregnancy Act (34 of 1971), section 2.°

4.16. In one of the statutory definitions in England, “guardian”, in relation to
any child or young person, has been defined as meaning the person having the
legal right to the guardianship of the person of that child or young person.” In
another statutory definition in England, * guardian” has been defined as including
anybody who has for the time being charge of or control over a person.®

4.17. An important question arises from the expression “having the care”
used in the definition. Does it mean that if a person, though legally vested
with guardianship, never actually had the care of a minor, he cannot take pro-
ceedings under the Act? This question becomes of practical importance with
reference to section 25, and will be considered thereunder.’

ISection 2(a), Medical Termination of Pregnancy Act (34 of 1971).
2Section 2(k), Children Act (60 of 1960).

iSection 2(3), Vaccination Act, 1880.

4Para 4.14, supra.

sPara 4.14, supra.

$Para 4.10, supra.

"Section 106(4) Education Act 1944 (Eng.)

8Section 126 Magistrate’s Courts Act 1952 (Eng.)

9See dircussion relating to section 25 (para 7.14, infra).



CHAPTER 5

EMPLOYMENT OF SUBCRDINATE JUDICIAL OFFICERS: SECTION 4A

5.1. While jurisdiction under the Act is in the first instance vested in the
District Judge, section 4A(l) empowers the High Court to confer such jurisdic-
tion on “auvy officer exercising original civil jurisdiction subordinate to a District
Court”. The object of the provision is to reduce the load on the District Judge.
The section was inserted in pursuance of a recommendation of the Civil Justice
Committee.!

5.2. The section seems to require modification in one respect. The exercise
of jurisdiction under the Act—-particularly, in adjudicating questions of custody—
requires mature judgment and often involves the balancing of delicate considera-
tions. It is therefore desirable that the powers should be vested only in senior
judicial officers. As the nomenclature of the subordinate judiciary varies from
State to State, it is not possible to make a provision confining ii to judicial
officers of a particilar designation, but it would be appropriate if the jurisdiction
is confined (o judicial officers who exercise unlimited original civil jurisdiction.
Such unlimited jurisdiction is in all States exercised only by senior judicial
officers. Accordingly, we recommend that in section 4A, in sub-section (1), for
the words “exercising original civil jurisdiction”, the words exercising unlimited
original civil jurisdiction™ should be substituted.

1Statement of Ohjects and Reasons, Gazette of India (1926), Part V, pages 11-12.
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CHAPTER 6

APPOINTMENT AND DECLARATION OF GUARDIANSHIP: SECTIONS
5 TO 19.

L Introductory

6.1. The appointment and declaration of guardians is a subject spread over
fifteen sections (sections 5-19). Of these, at least three sections—sections 7, 17
and 19-—have raised important questions of principle or detail.

6.2. The first section in this group, though repealed, is of interest. It read
as follows:—

“5. (1) Where a minor is an European British subject, 2 guardian or
guardians of his person or property, or both, may be appointed by will
or other instrument to take effect on the death of the person appointing,—

(a) by the father of the minor or,

(b) if the father is dead or incapable of acting, by the mother.

(2) Where guardians have been appointed under sub-section (1) by
both parents, they shall act jointly.”

We are quoting this section as an interesting example of the legislative

attitude as to the equality of the parents of both sexes in regard to a certain
class of persons.

6.3 Section 6 provides that in the case of a minor nothing in this Act shall
be construed to take away or derogate from any power to appoint a guardian
of his person or property or both which is valid by the law to which the minor
is subject. The “power to appoint” which is saved by the section would, inter
alia, include the power to appoint a cuardian by will.! This power has been

recognised by the Legislature’ and the Courts in India on more than one
occasion.?

II. Appointment and declaration of guardian

6.4. Section 7(1) empowers the Court to make an order as to guardianship,
and may be described as the pivotal section in the entire Act. The power is
to be exercised only for the welfare of the minor; for this reason, the introduc-
tory words of the section have been described as the key note of the Act* The
Court must be “satisfied” that the order should be made for the welfare of the
minor. Its satisfaction must be based on some material, and must not be
illusory. In making an appointment of a guardian under the section, the Court

!Cf. (a) Section 9, Hindu Minority and Guardianship Act, 1956,
(b) Section 60, Indian Succession Act, 1956,

'E.g. (a) Bengal Regulation 5 of 1799.
(b) Sections 18 and 19, Madras Regulation 5 of 1804.
(c) Section 8, Bombay Minors Act (20 of 1864).

¥a) Pirthee Lal v. Doorga Lal, (1 867) 7 W.R.C.R. 74, 75.

(b) Alimodeed Moallen v. Syfoora Bibee (18/66) 16 W.R.M.R. 125.

(<) Alikhan v. Panibai (1894) L.LL.R. 19 Bom. 832.
¢ Sarat v. Girindra, (1911) 15 Cal, Weekly Notes 457, 459, 460.
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will, of course. have to bear in mind the fact that the effect of an appomtment
would be to extend the period of minority.'

6.5. The power of the Court under sub-section (1) of section 7 is either Power to
to appoiit & guardian or to declare a person to be a guardian. Such guardians f;gg{:l or
are, in common parlance, called “certificated guardians”. The power to declare guardian—
a person as a guardian possesses some utility—as, for example, in cases where glf;;'dﬁ,-;?f:d
a guardian has been appointed under a testamentary instrument and the Court,

by a declaration, gives effect to the appointment,

Sub-section (2) of section 7 sets out the consequences of the appointment
or declaration of a guardian by the Court. Without a formal order of removal,
sich an order implies the removal of any guardian who has not been appointed
by will or other instrument or appointed or declared by the Court. The object
Is to avoid confiict of authority between two or more guardians.” The powers
of thc ceitificated guardians are exclusive.

Sub-section (3) of section 7 requires the Court to ensure that an order
under this section shall not be made where a guardian has been appointed by
will or other instrument or appointed or declared by the Court, until the powers
of such guardian have ceased.

6.6. We now proceed to deal with certain important points concerning sec- Questions to
tion 7. Breadly, these questions pertain to the following topics:— ?v?ﬂfo?:flgg;gc
to section 7.

(a) the persons who can be appointed as guardians:®

(b} the property in respect of which a guardian may be appointed;* and

(c) the nature of the order can be passed.}

+" 6.7, Commentaries on the Act discuss at some length the question whether Section 7
a person residing out of India can be appointed as a guardian.’ The general ?:S‘gdfn”g‘“g:ﬁ'_‘
consensus at present” scems to be that the matter is in the discretion of the side India.
Court.and a very rigid rule prohibiting the appointment of such a person would

not be recognised. Although many of the judicial decisions in this context relate

to an application for custody under section 25, the principle would presumably

be the same in relation to the- wider jurisdiction to appoint a guardian under

section 7. In this position, we do not consider it necessary to recommend any
amendment on the subject. As to the appointment of institutions, the point

wili be considered later.’

6.8. Coming to the points concerned with property for which a guardian Section 7 and
can be uppointed, the expression “property” in section 7 has created a certain fgfor:‘e:,’{;,‘.
amount of controversy with reference to the question whether the hereditary
trusteeshin of a relizious institution is “property” within the meaning of the
section.

'Section 4(1). read with section 3 of the Indian Majority Act, 1875.
tArgunan v. Duraising. A.LR. 1914 Mad. 64R, 649.

Pars 6.7, infra.

Para 6.8 to 6.17, infra.

SPara 6.18, infra.

SP. Williams v. P.C. Martin, AILR. 1970 Mad. 427.

Para 6.56, bifra.
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6.9. The Madras' and the Patna’ decisions take a restricted view of the
matter,

This view, however, has been dissented from in Andhra Pradesh in a Full
Bench decision,”  which holds that the word “property” in section 7 is com-
prehensive enough to take in all types of proprietary rights. The term “property”
is used in a generic sense. It has a wide connotation and is not restricted to
a kind of property in which the minor has a beneficial enjoyment. The section,
according to the Andhra Pradesh view, contemplates the appointment of guar-
dians to minors in regard to all types of property. The hereditary trusteeship
of a religious i-siitution theicfore corstitites “propesty” wiihin the ambit of
the section, according to the Andhra Pradesh view, and a Court is competent
to appoint 4 guardian to a minor in respect of trust properties of which the
minor happens to be a trustee. The Andhra Pradesh judgment points out that
the principie that the office of kereditary trustceship follows the line of succession
has been embedded in Hindu law and judicially recognised. A reasonable inter-
pretation has to be given to section 7, so as to harmonise it with the concepts
of Hindu law.

6.10. In our opinion, it is desirable to adopt the wider view by legislative
amendment. It is necessary that the expression “property”, at least in an Act
vitally affecting personal law, should be given an interpretation that will be in
harmony with the concepts of personal law. Accordingly, we recommend that
an Explanation should be inserted below section 7, somewhat in these terms:

"Explanation.—The expression ‘property’ includes the hereditary trustee-
ship of a religious institution.”

6.11. The next question—also relating to the scops of the expression “pro-
perty” in section 7—concerns the interest of a minor in undivided property of
a Hinda coparcenary’  Such an appointment is now restricted to Chartered
High Courts.

6.12. The Chartered High Courts have an independent power to appoint a
guardian—the power derived from the Clarter of the Supreme Court® (sections
41 and 42), which gave that Court the powers of the Court of Chancery; especially,
the power *“to appoint guardians and keepers for infants and their estates”.
Section 9 of the High Courts Act, 1861 continued this power of the Supreme
Court to the High Court. Sections 3 and 6 of the Act of 1890 preserved the
pre-existing powers of High Courts.*

6.13. Pesition under earlier legislation mav be dealt with. In Soobane Singh
v. Juggeshur Koer, tiic High Court of Calcutta observed:—

“It is not clear ............... that under Act XXXV of 1858 (the Bengal
Minors Act) 2 manager under no circumstances could be appointed if a
lunatic be a member of a joint Hindu family under the Mitakshara law
possessed of no separate property.”

Ya) Alagappa v. Mangulhai, LL.R. 40 Mad. 672.

(b) Venkaracholapathi v. Thirvgnana, 33 M.L.J. 297,

(c) Varadachuriar v. Raja Ramkrishnan. ALR. 1923 Mad. 497.
¥Kifty v. Bahuria, ATR. 1933 Pat. 527.

SK. Sastrulu v. M. Venkataswara Rao, ATR. 1959 A.P. 232 (FR.).
$Section 12, Hindu Minority and Guardianship Act, 195¢.

ESee para 6.12, supra.

sSee.—

(8) Raja of Vizancgarert v. Secretary of State, A.LLR. 1937 Mad. 51.
(b) Sham Kuar v. Mohanunda. (1892) T.L.R. 19 Cal. 301.

*Soobane Singh v. Juggeshur Koer, 13 C.L.R. 86 (Cal.). See Shkam Kuar v. Mohanunda, (1892)
1.L.R. 19 Cal. 301, 307.
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In Bhoopendra Narain oy v. Greesh Narain Roy, Pointfex, ], said,
with reference to this Act (the Bengal Minors Act 35 of 1858):—

“It appears to us that there may be cases where it is essentially neces-
sary that a guardian should be appointed for a member of a Mitakshara
family as much as for any other family.”

Under the Bombay iiipors At of 1864 (76 of 1%6%), whizh was similar in
its provisions to Act 40 of 1858, the Bombay High Court had held, apparently
on the authority of the Privy Council case of Durgapersad v. Keshopersad Singh)?
that a certificate of administration may be granted for the share of a minor who
was a member of an undivided Hindu family:®* and the Allahabad High Court*
held that under Act 40 of 1858 a certificaic may be granted in the lifetime
of the father.

6.15. S0 much as regards the earlier law and the present position. It is
now lime to consider the question whether this jurisdiction should be exiended
to other Courts,

6.16. in this context we have taken note of the following “bservations made
mm a Bombay case’ a lew years aso:—

“In my opinion earlier decisions of this Court establish clearly that
the Court has jurisdiction in a case of this sort to make the order asked
for. That jurisdiction was established definitely by a decision of a Fuii
Bench in 25 Bom. 353 ip which it was held that under its general jurisdic-
tion, and apart from the Guardians and Wards Act, the High Court has
powe: to aspoini o guardiea of the property of u niinor who is a member
of a joint Hindu family and where the minor’s property is an undivided
share in the family property. The applicant in ihat case also sought sanc-
tion of the Court for a sale of the family property in which the minor “was
interesied and that sanction was given. That decision confirmed a practice
which had been adopted in previous cases: 15 Bom. 6347 and {) Bom.
90" and svch practice his since been followed in this Court and by the
Calcutta tligh Court in 50 Cal. 141° ard 59 Cal. 570"

“However. in the year 1932 Kania, J. in 34 Tom. ¢+ 2 11557 stoted
his view that although the Court had jurisdiction in a case of this sort
to make the order, the Court ought not to exercise that jurisdiction except
in very special circumstances. The learned Judge pointed out correctly that
the manager of a joint Hindu family has power to sell or mortgage for legx!
necessity or for the benefit of the estate, and that the burden is upon the
purchaser or mortragee to prove that the sale or mcrtezage fu'fils those
conditions. and the loarned Judge took the view that thz porchaser o~ mort-
gagee had no right “to cast that obligation on the Court. 7T do not find

tBhoopendra Narain Roy v. Greesh Nurain Roy, (1878) I.I.R. 6 Cal, 539.
®Durgapersad v. Keshopersad Singh, (1881) LR, 8 Cal. A36; LR. 9 T.A. 27 (P.C).
3Babaji v. Sheshgiri, LL.R. G Bom. 593.

*Dhiraj Koer v. Adjoodhya Bux Singh. 3 M.W.P. (All.), 91 cited in Sham Kiesr v. Moherunida,
(1852) LLL.R. 12 Cal. 301, 303.

S re Mahndeo Xrishna Rupji, ATR. 1937 Bom. 98, 99 {ner Beaumwir (LJ )

8In ve Munilal Hurgovan. (1901) LL.R. 25 Bom. 353; 3 Bom. L.R. 4] (F.B.).
"Jairam Laxmon, (1892) LL.R. 16 Bom. 634,

8Re Jagannath Ranyji. (1895) L.L.R. 19 Bom. 96.

¢ I re Heari Narain Das, AJLLR. 1923 Cal. 409; T.L.R. 50 Cal. 141.

Wiy vo Sifwvkumar Singh Buder. AJLR. 1932 Cal. 502: L.L.R. 39 Cal. 570.

Vil ve Datrandya Govird. ALLR. 1932 Bom. 537; LLL.R. 56 Bom. 519.
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myself able to agiee with thar reasoning. The attitude of a purchaser or
a morigagee is that unless he can get a good title, he is not going to enter
into a contract of purchase or mortgagee. He does not seek to cast any
burden upon the Court; he merely says that he is not going on with the
transaction unless he gets a good title. Now, it is very difficult in many
cases Ior a purchaser or a mortgagee to satisfy himself as to the existence
of lezal necessity, or benefit of the estate. It is very difficult for him to
check the truth of the story told to him which is alleged to give rise to such
necessity or benefit, and not only has he to do that, but he has to preserve
evidence which will be available when the transaction may be attacked in
years to come by a minor son of the manager. Experience in appeals from
the mofussil has satisfied me that this burden which is cast on purchasers
and mortgagees is a very heavy and often an unreasonable one. A sale or
mortgage is often impeached some twenty years after the date of the trans-
action, and it is set aside becausc the purchaser or mortgagee, or those
claiming through him, cannot, at that distance “of time, when material
witnesses are no longer available, discharge the burden of satisfying the
Court of the existence of legal necessity or benefit to the estate. 1 am not
at all surprised, therefore, that legal practitioners in Bombay decline to
advise their clients to enter into a transaction with the manager of a joint
Hindu family unless they get an order of the Court, binding minor mem-
vers, and it seems to me that as the Court has jurisdiction to make an order
sinctioning the transaction, it ought in a proper case to do so. Whether a
similar power ought not to be vested in mofussil courts is a matter which
might well engage the attention of the legislature.! The petition in this case
suggests that the money can be obtained on morigage on much better terms
if an order of the Court is obtained, than would be the case if an order is
not obtained. Therefore the making of the order may well be for the benefit
of the minors, and if the requisite facts are proved, in my opinion, the Judge
should not hesitate to make the order. But undoubtedly a Judge has to
exercise great care in seeing that the case is a proper one. “As Kania, J.
points out, the evidence of the manager himself is generally interested, and
it may not always be easy to check; but if the Court is not satisfied that the
transaction is really for the benefit of the minor, it ought to refuse its
assent.”

6.17. No doubt, having regard to the object of guardianship proceedings,
namely, to protect the child, there is something to be said in favour of a specific
power to appoint a guardian of the interest of a minor in undivided property.
However, it appears to us that the extension of the jurisdiction to all Courts may
be fraught with certain risks. Appointment of a guardian for an interest in
joint family property requires the delicate weighing of several factors. Preser-
vation of the power of the High Court is regarded as beneficial for all concerned
—the minor as well as the other sharers. as was obscrved in one of the Bombay
cases. But wec are not inclined to confer a similar jurisdiction on other Courts,
who mav not be able to brine to bear the mature judgment and delicate ba'ancing
of conflicting considerations which may be needed in such cases.

6.18. This disposes of the points concerning the “property” covered by sec-
tion 7. As to the nature of the order to be passed under section 7, there seems
to be some controversy on the question whether a conditional order for guardian-
ship cen passed. According to the Madras view.' a conditional order to the
effect that “upon petitioner furnishing security he is appointed guardian of

INote the suggestion for law reform.
2 Jairam Luxmon, (1892) T.L.R. 16 Bom. 634, 636.
31n re Nattia Vanketesa Perumal, ALR. 1927 Mad. 36(F.B.).
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minor’s property” is bad from the very beginning, but according to the Bembay
view,! this is permissible, and this also appears to be the Lahore view.

6.19. In the Madras case,® where conditional orders were described as “sus- ObserVgtiOHS
pensory” orders, the following observations were made:— in Madras case.

“The mischief of these suspensory orders, apart aliogether from the
yuestion as to whether they are legal or invalid, is that the matter goes
before the Judge who makes these suspensory orders and then the papers go
into the office “where it is nobody’s business to see what is being done
about 1t. The order is not complied with, and then somebody finds out
that the minor, whom it was dcsired to protect, has attained his majority,
and the Court is powerless because the guardian has failed to carry out
its directions and the Court has kept no control over the matter by reason
of the nature of the order so as to summon the guardian and ask him:
‘Why have you not furnished the security?’.”

6.20. 1n the Bombay case* on the subject, on the other hand, the matter was Bombay view.
thus dealt with—

“in all matters connected with the welfare of minors the predominant
motive of the Court is to pursue a course of action which will be for ihe
minor’s benefit, and the consideration of the appointment of the guardian of
a minor’s property is no exception to this rule. There are three alternatives
as to security in relation to such appointments: (1) To make the appoint-
ment without requiring the giving of any security; (2) To require the pros-
pective guardian to enter upon security before coming to “the Court for
his appointment; (3) To make a condition that upon security being given the
appointment shall operate.

“I cannot think that the first course is for the benefit of the minor, and
it would be wholly contrary to the practice of this country and to R. 5 of
the Civil Manual mentioned above. The second course is hedged around
with difficulties, in that security would either have to be given conditionally
upon the Court making the appointment, alternpatively it would have to be
actually given, with the consequential unnecessary expense of its vacation,
should the Court for some reason decide against making a particular ap-
pointment. The third course is the most practical and convenient one,
namely, to make the appointment upon security being given. If security be
given, a question may arise in some future case as to whether the appoint-
ment relates back to the date when the original order was made, but that
does not arise here, nor do we decide it. There being nothing wrong or
invalid in my judgment in this form of order, the effect of it is, in my opinion
not open to serious doubt; the Receiver has no right to take possession of the
minor’s movable property until security has been furnished; were it otherwise,
the whole object of the Court giving directions for security might be defeated.
It follows, in my judgment, that if security be never given, the order never
becomes operative, so far as the appointment of the prospective guardian
is concerned. In my opinion, such an order cannot be ‘cancelled’ by the
Judge who made it. If it is desired to get rid of an order if security be
not given, the order can take the form of requiring security to be given on
or before a specified date, so that if the time runs out the order automatically
lapses. That prevents the difficulty envisaged by the learned Chief Justice
Sir Murray Coutts Trotter in 49 Mad. 809 and would be in accordance with

LJay Singh v. Pratap Singh, A LR. 1945 Bom. 243, 245, 247 (revicws cases).
2Sham Das v. Umer Din, A LR. 1930 Lah. 497 (F.B.).

3In re Natha Venkatesa Perumal, ALR. 1927 Mad. 36, 37.

“Jay Singh v. Pratab Singh, A.LR. 1945 Bom. 243, 246, 247.
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R. 7 of the Civil Manual which appears to be honoured at present only in
its breach.”

6.21. It appears to us that practical considerations justify ithe adoption of
the wider view in the matter of power to issue conditional orders. Accordingly,
we recommend that a suitable provision in this regard should be made by amend-
ing section 7.

In un appropriate case, the Court should have power to make an appoint-
ment conditional on the performance of a condition by the guardian within a
specified period. It should also be provided that the order shall not be opera-
tive until the condition is satisfied.

We recommend that insertion of the following new sub-section in section 7,
to achieve this object:—

“(4y In an appropriate case, the Court may make an appointment of a
guardian conditional on the performance by the guardian of a specified
condition within a specified period and where such an order is passed, the
order shall not be operative unless the condition is performed by the guardian
within ithe period initially specified by the Court or subsequently extended by
the Court.”

I11. Application and steps to be taken thereon

6.22. This takes us to section 8, which provides that an order shall not be
made under section 7, except on the application of the persons entitled to apply
for an order, as enumerated in the section. These are, in brief, the person
desirous of being or claiming to be the guardian, any relative or friend of the
minor, the Collector of the district or the Collector having authority with respect
to the class to which the minor belongs.

The expression “relative or friend” in section 8(b) really mecans a person
who, being a relative or friend, has a beneficial interest in the minor.

6.23. The section does not, however, give the minor himself a right to apply
to the Court. The general view® is that without an application under section 8
the Court cannot proceed in the matter. It may be noted that in England, a
minor possessing property, if his parents are dead and if there is no testamen-
tary guardian, may, after attaining the age of 14 years (male) or 12 years (female),
himself “‘¢lect” a guardian.

6.24. Though we need not, in India, go to that length. yet it would be
useful if the minor is at least given a right to apply for the appointment of a
guardian, since it is not inconceivable that the minor may be seriously prejudic-
ed if no third person takes an interest in his welfare.

6.25. On this reasoning, we recommend that the following clause should be
inserted in section 8:—

“(bb) the minor, if, being a male, he has aitained the age of fourteen
years or, being a female, she has attained the age of twelve years.”

\Thangapandian v. K.B. Naicker, A.LR. 1965 Mad. 368.
(a) Sakina v. Mohomed, A.I.R. 1928 Lah. 456.
) Jaiwanti v. Gajadhar, (1921) LL.R. 38 Cal. 783, 785.

sHalsbury, 4th Ed. Vol. 24, page 224, footnote 5, citing Ex parte Edwards (1747) 3 A. & E.
519, and Re Brown's Will, (1881) 18 Ch. D. 61, 72, 76 (C.A.) and other cases.
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6.26. Section 9 reads— Section 9—

. . . . . Court havin,
"9, (1) If the application is with respect to the guardianship of the iurisdictia;sn g

person of the minor, it shall be made to the District Court having jurisdic- L‘Lpe]‘i’ct:["i‘:;"
tion in the place where the minor ordinarily resides.

(2) 1If the application is with respect to the guardianship of the property
of the minor, it may be made either to the District Court having jurisdiction
in the place where the minor ordinarily resides or to a District Court having
jurisdiction in a place where he has property.

(3) If an application with respect to the guardianship of the property
of a minor is made to a District Court other than that having jurisdic-
tion in the place where the minor ordinarily resides, the Court may return
the “application if in its opinion the application would be disposed of more
justly or conveniently by any other District Court having jurisdiction.”

The “ordinary place of residence” of a minor is a pure question of fact.
Notions of constructive or legal residence do not enter into the picture at
all. There is no presumption that the residence of the guardian is the
residence of the minor, although usually that may happen to be the case.!

The matter being one of fact, the case law on the expression “ordinarilly
resides”, though abundant, does not appear to necessitate any change in the
section.

6.27. Section 10 deals with the form of application for guardianship and Section 10.
needs no change.

6.28. Section 11 deals with the procedure on admission of an application for Section 11.
guardianship, and does not need any change.

6.29. Section 12 rcads— Section 2—
Power to make

“12. (1) The Court may direct that the person, if any, having the interlocutory
. . . order for pro-
custody of the minor shall produce him or cause him to be produced at such guction of minor
place and time and before such person as it appoints, and may make such ?)fr‘gt é&ﬁiﬁmof
order for the temporary custody and protection of the person or property person and

of the minor as it thinks proper. property.

(2) If the minor is a female who ought not to be compelled to appear
m public, the direction under sub-section (1) for her production shall require
her to he nroduced in accordance with the customs and manners of the
country.

(3) Nothing in this section shall authorise—

(a) the Court to place a female minor in the temporary custody
of a person claiming to be her guardian on the ground of his being her
husband. unless she is aiready in his custody with the consent of
parents, if any, or

(b) any person to whom the temporary custody and protection of
the property of a minor is entrusted to dispossess otherwise than by due
course of law any person in possession of any of the property.”

Ya) Choudhury v. Choudhury, (1974-75) 79 C.W.N. 784 (rewicws oascs).
(b) Harihar v. Suresh, A LR. 1978 A.P. 12, 18, para 6.
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6.30. Where the proceeding is not for the appointment or declaration of a
guardivm, but for custody under section 25. there is some uncertainty on the
Quusticr wwhether th interim orders for the protection of minor and interim
order for protection of person and property described in section 12 can be legally
made.  Section 12, by its terms, is confined to the pendency of “‘guardianship”
proceeding. according to one view:' but according to another view,? it is not so
confined. Cne of the High Courts’ has, in order to advance the cause of justice,
found out a via media by resorting to the inherent juridiction of the Court.

In ovr opinion. it is desirable to make an express provision, in section 12,
recognisi:: r such a power (that is, a power of the nature provided for in section
I12). in regard to proceedings under section 25.

We recommend accordingly.

6.31. Scction 13 provides that on the day fixed for the hearing of the ap-
piication or as soon nfterwards as may be, the Court shall hear such evidence as
may be adduced in support of, or in opposition to, the application.

The section does not, of course, rule out the taking of evidence by the
Court. In this connection it is to be noted that the Law Commission has, in its
Report on the Code of Civil Procedure, emphasised* the need for an enquiry by
the Court in matters concerning the family. The amended Civil Procedure Code®
provides that in suits or proceedings rclating to matters concerning the family.
it shail be the duty of the Court to enquire, so far as it reasonably can. into
the facts alleged by the plaintifi and into facts alleged by the defendant”.

6.32. The Act does not, at present, contain provisions empowering the Court
to consult Child Welfare Officers before appointing a guardian. But such a
provision” has been made in the Code of Civil Procedure.

6.33. Section 14 deuls with simultaneous proceedings in different courts. It
may be noted that the section applies also to an application for appointment of
guardian of the property of a minor.

Sub-section (3) of the section. dealing with the case where the Courts are
not subordinate to the same High Court, provides that the Court shall report
the case to and he guided by such orders as they may receive from their respec-
tive State Governments. The conferment of this power on the State Govern-
ment is not in harmony with the independence of the judiciary and, in fact, later
legislative practice in India indicates a different approach® in regard to analogous
situations. It would be more appropriate if the power is given to the High Court
within the loca) limits of whose jurisdiction the court in which the earlier pro-
ccedings were taken is situated. We, therefore. recommend that section 14(3)
should be revised as under:—

“(3) In any other case in which proceedings are stayed under sub-sec-
tion (1. the Courts shall report the case to the High Court, and the High

Ynder Singh v. Kartar, ALR. 1929 Lah. 487, 488.

#(19357) M.P. Cases 202; (1957) Jabalpur Law Journal, 336, relying on Nazir Begum v. Gulam
Quadir. AT R. 1936 Lah. 313.

3Ruxmaniben v. Narmada. A.LR. 1962 Guj. 227, 228, paragraphs 5. 6 (Bhagwati I.).
Law Commission of India, 54th Report, Chapter 32A.

*Order 32A. Rule 5(4). Code of Civil Procedure, 1908.

SCompare Order 32A, Code of Civil Procedure, 1908.

*P. Pulluma v. M. Venkatasubbaiah, A.1.R. 1963 A.P. 92

8Sec section 23(3), Code of Civil Procedure, 1908.
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Court within the local limits  of whose jurisdiction the Court in which the
proceedings were first taken is situate shall determine in which of the Courts
the proceedings with respect to the appointment or declaration of a guardian
of tr:e minor shall be bad.”

IV. Separate gmardians

6.34. Section 15 deals with the appointment or declaration of separate Section 15.
guardians. Sub-section (1) authorises the appointment of two or more guardians
if permitted by the personal law, while sub-section (4) itself empowers the
Court to appoint or declare separate guardians of person and property. Sub-
section (5) further empowers the Court, if the minor has several properties, to
appoint a separate guardian for any one or more of the properties.

6.35. Tn this context, it is of interest to note that it has been held' that there Section 15—Joint
is nothing in the Hindu law which prevents the Court from appointing more guardians.
persons than onc as guardians of the person of a minor. On this principle, in a
Calcutta case? the Court appointed a joint guardian in order to ensurc that the
nndertaking taken from one guardian (mother) to bring up the children in the
Hindu faith was properly carried out?

It is not clear whether any provision of the Act of 1890 expressly provides
now fer joint guardians. However, joint guardians may conceivably come into
existence under an appointment made under a will.

In a recent English case.! it was laid down that where there were two un-
impeachable parents who could be reasonably contemplated as capable of co-
operating sensibly with each otber over the children whom they both love, it
would be in the interests of the children that a joint custody order be made.

We have no change to recommend in section 15.

6.35. Section 16 deals with the appointment or declaration of a guardian for Section 16.
the children that a joint custody order be made property beyond the jurisdiction
of the Court. In such a case the Court having jurisdiction in the place where
the property is sitnated shall, on production of a certified copy of the order,
accept the person appointed as duly appointed and give cffect to the order.

The section needs no change.

V. Consideration to te tzken into account in appointing a guardian
under section 17 and under the Act of 1956 and the English law.

Section 17—

. . . . Matters to b
6.37. We now come to a section of the Act which is perhans the most im- co?\sfj:,eé) bye

portant provision in the Act—section 17. The section deals with the matters the Court in

to be considered by the Court in appointing a guardian. Zﬁsf&?;,lfg 2
The subject matter has assumed greater importance because of the modern

debate as to the relative importance® to be attributed to each of the various

factors that come up for consideration—the welfare of the minor, his or her

personal law and rights of the guardian thereunder and the fitness of the parent

or other person claiming to be the guardian. Certain aspects of the matter are

dealt with in section 19 also.

YChironji v. Punam Chand. 48 Tndian Cases 75 (Nag.).

2Dwijapada v. Baileau, 20 Calcutta Weekly Notes 608, 620.

3Konthalathammal v. Rangaswami Pillai, A.I.R. 1924 Mad. 327.

4Jussa v. Jussa, (1972) 2 All E.R. 600, 603-604, 695, following W (JO), (1963) 3 All E.R. 459
SPara 1.8, supra.
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Tt should also be noted that legislation passed in 1956 and applicable to
Hindus on the subject of guardianship has a provision indicating a slightly
different approach ia this context! Even that lezislation, as viewed in the light
of current notions, seems to be inadequate in certain respects.’

6.38. In order that the Indian legal system—in regard to statutory rules
relating to the criteria for guardianship-—may reflect an approach which is sound
on the merits, adequate in its coverage and integrated and harmonious in its
structure, it is necessary that the matter may be examined in some depth. Ac-
cordingly. in the present discussion, while concentrating on section 17 of the Act
of 120, we shall also have occasion to consider section 19 of the same Act and
analorous provisions of the Act of 1956.

We first quote section 17 of the Act of 1890.

“17. (1) In appointing or declaring the guardian of a minor, the Court
shall, subject to the provisions of this section, be guided by what consistent-
ly with the law to which the minor is subject, appears in the circumstances
to be for the welfare of the minor.

(2) In considering what will be for the welfare of the minor, the Court
shall have regard to the age, sex and religion.of the minor, the character and
capacity of the proposed guardian and his nearness of kin to the minor, the
wishes, if any, of a deceased parent, and any existing or previous relations
of the proposed guardian with the minor or his property.

(3) Tf the minor is old enough to form an intelligent preference, the
Court may consider that preference.

* * * ¥

(5) The Court shall not appoint or declare any person to be a guardian
against his will.”

Section 19 of the Act of 1890 is as follows:—

“19. Nothing in this chapter shall authorise the Court to appoint or
declare a guardian of the property of a minor whose property is under the
superintendence of a Court of Wards, or to appoint or declare a guardian
of the person—

(a) Of a minor who is a married female and whose husband is not,
in the opinion of the Court, unfit to be guardian of her person, or

(b) Of a minor whose father is living and is not, in the opinion
of the Court. unfit to be guardian of the person of the minor, or ‘

(c) Of a minor whose property is under the superintendence of a
Court of Wards competent to appoint a guardian of the person of the
minor.”

Under section 6 of the Hindu Minority and Guardianship Act of 1956, the
father is the natural guardian of a minor, but section 13 of that Act expressly
provides that while appointing or declaring any person as guardian by a Court,
the welfare of the minor shall be the paramount consideration.

1Section 13, Hindu Minority and Guardianship Act, 1956 (para 6.42, infra)-
2Ppgara 6.50, infra (section 6).
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Section 13 is quoted below:'

“Welfare of minor to be paramount consideration.

13. (1) In the appointment or declaration of any person as guardian
of a Hindu minor bv a Court, the welfare of the minor shall be the para-
mount consideration.

(2) No person shall be entit'ed to the guardianship by virtue of the
provisions of this Act or of any law relating to guardianship in marriage
among Hindus, of the Court is of opinion that his or her guardianship will
not be for the welfare of the minor.”

Some difficulty is.? no cannot, caused by section 2 of the Act of 1956, which
provides that the nrovisions of the Act shall be “in addition to those of” the
Act of 1890. The Gencral view, however, is that the provision of section 19 of
the Act of 1890 and those of section 6 of the Act of 1956 should be construed
together.?

is is 1 iai ; ;. Questions for
6.39. This ic an outline of the statutory provisions that will fall for consi- <= 0 o

deration in the course of our inguiry into the need for reform of the law relating
to adjudications on guardianship in the context of section 17.

The questions that we propose to consider in connection with section 17 and
allied statutorv provisions mentioned above may now be mentioned—

(1) appointment of guardian — the relative importance to be attribut-
ed to the concept of “welfare of the minor” and other considerations men-
tioned in the various provisions:*

(2) welfare of the minor — elaboration of this expression, as employ-
ed in the two Acts, so as to reflect the modern concept of the welfare of the
child:®

(3) procedure —- vesting of a power in the Court to call for reports from
the guardian or person vested with custody.®

(4) custody — the age upto which the custody of the minor should re-
main with the mother. in so far as the matter is reculated by a specific statu-
tory provision.’

6.40. As to the first question posed above.l it is proper to note the combin- Effect of
ed effect of sections 17 and 19 of the Act of 1890.0 Consistent with the law to SS°%, ltZaken
which the minor is subject (section 17). the welfare of the minor should be taken together.
into account in appointing a guardian (section 17). However, according to the
text of the Act. -— section 19(a) and 19¢b) — the preferential right of the husband
or father cannet he ignored unless. the opinion of the Court, the husband or

father is wnfit to be the guardian.

1Qection 13. Windu Minority and Guardianshin Act. 1956.
2Cf. Ratan v. Bishan, A.1I.R. 1978 Bom. 190.
3Lalta Prasad v. Ganga Sahali, A.T.R. 1973 Raj. 95.
‘Paragraphs 6.40 and 6.48. infra.
5Paragraphs 6.41 to 6.48, infra.
$Para 6.50. infra.
"Para 6.49, infra.
8Para 6.39. supra.
%Para 6.38, supra.
3 — 2 M of LYACA/ND/80
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It should be noted that Courts have taken a liberal view in the matter. For
example, the Supreme Court in a recent case,' keeping in view the welfare of a
male child of eleven years, declared the mother as his guardian. In this case,
there was nothing against the father to disentitle him to be a guardian, but the
Court feit that the “child’s welfare is financially and affectionately safe in the
hands of the mother”. There are other judicial decisions following the same
approach and thus advancing the cause of justice. In this position, it is appre-
priate that the text of the law should be amended by ensuring that the considera-
tion of the welfare of the minor shall be paramount.

Such an amendment will settle the position for all times to come, eliminating
the possibility of any arguments® being taken to the effect that the father must be
appoint if he is not “unfit”?

6.41. In this context, we may refer to the English law on the subject of
guardianship and custody of “minors” — an expression now used in place of the
earlier expression “infants”.? The principal legislative measure on the subject is
the Guardianship of Minors Act, 1971 supplemented by the Guardianship Act.
1973. Besides these Acts, elaborate legislation relating to children has been
passed in recent times, particularly the Children’s Act, 1975.

The principle on which questions relating to custody, upbringing etc. of
minors are to be decided, is thus laid down in the English Act of 1971} appli-
cable to judicial proceedings:—

“1, Where in any proceedings before any court’ (whether or not a
Court as defined in section 15 of this Act)—

(a) the custody or upbringing of a minor; or

(b) the administration of amy property belonging to or held on
trust for a minor, or the application of the income thereof,

is in question, the court, in deciding that question, shall regard the welfare of
the minor as the first and paramount consideration. and shall not take into consi-
deration whether, from any other point of view, the claim of the father. or any
right at commen law possessed by the father, in respect of such custody, upbring-
ing, “administration or application is superior to that of the mother, or the claim
of the mother is superior to that of the father.”

The Act of 1973% provides for the equality of parental rights in these
terms:—

“1.—(1) In relation to the custody or upbringing of a minor, and in
relation to the administration of any property belonging to or held in
trust for a minor or the application of income of any such property, a
mother shall have the same rights and authority as the law allows a to
father, and the rights and authority of mother and father shall be equal and
be exercisable by either without the other.”

Then there is the inherent jurisdiction of the High Court in regard to ward-
ship.

1Smt. Mohini V. Virender Kumar, A.LR. 1977 S.C. 1359.

*Cf. Snehlata v. Mahendra, ALR. 1979 Raj. 29, 34, para 10 (Feb.-March).
3For detailed discussion of the English law and its evolution, see Appendix 3.
1Section 1, Guardianship of Minots Act, 1971.

SEmphasis added.

Section 1(1), Guardianship Act, 1973.
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Finally. the law relating to Habens Corpus, in so far as it deals with the
recovery of minors below the age of discretion, is also relevant

Side by side with these legistative developments as to guardianship and
custody, legislative measures for the welfare of children have come in quick
succession. With the passage of the latest Act on the subject — Children Act,
1975 — this branch of the law has become a fairly complex one in England.

The object of legistation relating to children is to provide for the care, protec-
tion, maintenance, welfare, training, cducation and rehabilitation of neglected
and delinquent children and for the trial of the latter. Accordingly, the Children
Acts initially made elaborate provisions for the establishment of a specialised
machinery for dealing with such children.

However, the range and coverage of the legislation has now expanded. The
Children Act, 1975 introduces certain provisions. One new concept concerns
“custodianship”. The Act provides a means whereby (as an alternative to adop-
tion), relatives and others looking after children on a long-term basis can apply
for, and obtain, the legal “custody” of the children. A “custodianship™ order
under the Act vests “legal custody” of the child in the applicant. who becomes
known as the child’s “custodian”. A custodian appears to be in a similar posi-
tion to a parent having custody of his child, but is not called his “guardian”.
“Custodianship” may be said to be a new form of guardianship, though giving

less rights and powers than guardianship. and to be similar to, but not identical
with, custody.

In England. Habeas Corpus has also long been used to gain the custody of
infants, The writ is issued on the application of the party seeking custody and
is directed against whoever has the control of the infant.? Though, in theory, it
still rests on the idea of relieving an illegal restraint, the ordinary rules of familv
law apply in custody cases, and the matter is heard in the Family Division (pre-
viously, the Chancery Division). An application for custody is a proceeding
which involves “not a question of liberty, but of nurture, control and educa-

2 3

tion”.

6.42. This disposes of the first question. As to the second question posed
above* (welfare of the child), section 17(2) of the Act of 1890 states the matters
to which the Court shall have regard in determining whether the appointment of
a person as guardian would, or would not, be for the welfare of the minor. These
matters are age, sex and religion of the minor and the existence of previous
relations of the proposed guardian with the minor or his property. These are
all matters personal to the minor. If the minor is old enough to form an intelli-
gent preference, that preference may also be taken into account.

\/’;.43. The Act of 1890 contains no separate provision as to preference to be
given to any particular parent as to custody, although it does contain a provision®
whereunder questions of custody may come up for adjudication.

In this context, the Hindu Minority and Guardianship Act, 1956, may be
noted, since its provisions mark a departure in some respects. The Act is supple-
mental to the Act of 1890, and save as expressly provided in the Act of 1956.

Isee infra.

*Sharpe, Law of Habeas Corpus (1976), pages 168, 169.
3Barnarde v. McHuge, (1891) 1 Q.B. 194, 203 (Lord Esher M.R.).
4Para 6.39, supra.

5Section 25.
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is not in derogation thereof’ Where, therefore, the Act of 1956 is silent. the
Act of 1890 operates. There are. however., some matters on which the Act of
1956 is not silent and makes a specific provision. Sections 6 and 13 of the Act
of 1956 arc of particular relevance. Under section 6, the natural guardian of a
Hindu minor is the father, and after him, the mother (The specific mention of
the mother may be noted). The father’s guardianship is subject to the provisio
that the custody of a minor who has not completed the age of five years shall
ordinarily be with the mother — a provision very material to the third question®
formulated by us.

Section 13, it may be recalled?® provides that in the appointment of any
person as guardian of a Hindu minor by a Court, the welfare of the minor shall
be the paramount consideration. Here, it must be noted that section 17(1) of
the Guardians and Wards Act, 1890, while speaking of *“the welfare of the
minor”, does not make the welfare of the minor the paramount consideration in
the appointment of any person as guardian.

\/'96.44. If section 6 and 13 of the Act of 1956 are read together — as they
must be - then it will be seen that neither the father nor the mother can. as of a
right, claim to be appointed by the Court as the guardian of a Hindu minor, un-
less such appointment is for the welfare of the minor. The welfare of the minor
is the paramount consideration. So, in regard to being granted the custody of
a miner by the Court, the mother cannot, as of right, claim it merely because a
minor is beiow the age of five vears. nor can the father get the custody as of
right sole'y on the ground that the minor has completed the age of five years.
This is plain from the fact that section 6 provides onlv that the custody of a
minor who has not completed the age of five years shall ordinarily be with the
mother and section 13, which relaxes the rigour of section 19 of the Act of
1890 in the interest of the minor’s welfare, also makes the welfare of the minor
the paramount consideration. The approach adopted by the Act of 1956 is thus
somewhat different from that adopted by the Act of 1890, which is tilted to some
extent in Favour of the father.

6.45. This difference in anproach is understandable. The Guardians and
Wards Act, 1890 was enacted G0 years ago. At the time of its enactment women
had scarcelv any rights for them: there were only social and legal degradation,
material insecurity and other manifestations of the dominance and false superio-
rity of man. That is why the Act of 1890 lays an emphasis on the preferential
claims of the father or male member in the matter of appointment of guardian
of minors® The Act of 1956 marks a distinct progress in this respect.

There is another matter in respect of which the Act of 1956 marks a pro-
gress.  Recognising the advance in the status of women in all spheres and chan-
ged concepts as to child welfare, that Act has given women the right of guardian-
ship (after the father} and also provided that the mother should ordinarily have
the custody of the miror child till the age of five. More important is the pro-
vision of the Act which has made the welfare of the minor the paramount consi-
deration in the appointment of guardian.® though it has kept intact the concept
of “minor’s welfare” as adumbrated in section 17 of the Act of 1890, without
spelling it out for its own purposes.

ISection 2. Act of 1956.

ZPara 6. 39, supra.

¥For the text of section 13, see wpra.

*Para 6.42. supra.

Sfection 19.

$Section 13, Hindu Minority and Guardianship Act, 1956.
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646. In so far as the Act of {956 marks a progressive approach, it is wel-
come. but certain furthcr commenls would be m order.  1he social condi-
tions cxisting today are allogeiher awerent trom wose that prevailed in 1890 or
even in 1956.  1he goal ot social jusuce envisages conditions conducive to free-
ing family relations from distortions and deformations associated with the ex-
ploitation of man and with the social and legal degradation of women and their
material insecurity. Women have now a status of cquality with men in all
spheres of life.  Lhe social signilicance of the family 15 now being recognised.
1t should develop into a unit supporting and promoting those talents and human
qualities which foster the development of the individual. Parents must regard it
as their foremost responsibility to bring up their children as healthy, happy and
usefui individuals and of an au-.ound siandard ol ecucation, so as to enable them
to blossom as active buliders of society and the guardlan niust ensure this deve-
lopment of the child and safeguard its inicrest.  In appointing a guardian for
a child, the Court must getermine which of the claimants is, by his or her educa-
tional compeience and infiuence and his or her own example, best suited to
provide the requisite care in bringing up the child.

0.4.. Quilc @ pait from tie consiaciations of weil being, wellaie, education
aud development oi the chid wiich woighl 1 Iavour ot allowing ihe iother a
nght 10 le cusiody ol a ciuld il he is ac least tweiwve years of age,” I 1S neces-
sary to give this rignt to the mother in order to pievent the father from using the
child as a pawn tor sccunng complete supmission of Dis wile, who may be 1nde-
pendent and spirited, 10 his none too laudable plans. instances are common
where tiie husband, either at the iustigation of his parcats or sistcrs or on own,
has adopted e pawn method”, when the wife insists on the nusband having
his own estabiishment which he can well adord, or when the wife has not served
well ihe mother-in-law or has not brougit a handsoime dowry. In such cases
the husband sends away his wife to her parents’ house, kecping the custody of
their child with him.  Such instances occur irequently in the carly years of
marriage,” when generally there is a minor child. [t is not unreasonable to
predict that with the liberalisation of marriage and divorce laws and the enact-
ment of anti-dowry measurcs, “the child pawn” weapon would be too often used
by the husbands who have failed to muke their marriage a success and who are
out to exploit the situation and pursuc their object at any cost.

All these considerations are very material to the questions that we have for-
mulated.’.

6.48, In view of what wc have stated above, we recommend that sub-section
(1) of scction 17 should be replaced by the following sub-sections . —

(1) In the appointment or declaration of the guardian of a minor, the
welfare of the minor shall be the paramount consideration.

(1A) Subject to the provisions of sub-section (1), the Court shall, in
appointing or declaring the guardian of a minor, have due regard to the
law to which the minor is subject :

Provided that nothing in rthis sub-scction shall afjcct the provisions of
section 13 of the Hindu Minority and Guardianship Act, 19567

Sub-section (2) of section 17 should be replaced by the following sub-
sections : —

{2) In considering what will be for the welfarc of the minor, the Court
shall have regard to the age, sex and religion of the minor, the character

1See further para 6.50. infra.
2Cf. the facts in Harihar Prasad v. Suresh, AL.R. 1978 A.P. [3.

3Para 6.39, supra
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and capacity of the proposed guardian, his educational competence and
capacity for making the minor a healthy, happy and a useful individual of
an all-round standard of education and his nearness of kin to the minor

and any existing or previous relations of the proposed guardian with the
minor or its property

(2A) The wishes, if any, of a deceased parent may also be taken into

consideration, ‘but not so as to subordinate the factors mentioned in sub-
section (2)”

649, We have so far covered of the questions formulated by us in con-
nection with section 17. The third question' concerns a matter of procedure.
In our opinion, there should be a provision empowering the Court to call for
periodical reports from the guardian appointed by the Court about the health,
education and welfare of the minor. The period for submission of the reports
may be fixed according to the circumstances of each case. To achieve this

object, we recommend that two new sub-sections may be inserted in section 17
as follows*; —

“(6) The Court may require the person appointed or declared to be the
guardian under this section or the person to whom custody of the minor is
entrusted under this Act to furnish to the Court, at such intervals as the
Court may, in the circumstances of the case, deem fi,
regarding the health and education of the “‘minor and s
relating to his welfare as the Court may specify.”

periodical reports
uch other matters

“(7) The Court, on receipt of the reports under sub-section (6), shall
consider them as soon as possible and may issue such directions to the guar-

dian or other persons furnishing them as the Court may, in the interests of the
minor, think fit.”

6.50. Taking up the fourth question, we are of the view that section 6 of the
Hindu Minority and Guardianship Act, 1956 should also be amended® so as to
allow the mother the custody of the minor, ordinarily till he or she completes
the age of 12 years) We may state in brief our reasons for this view. The
period upto the age of twelve represents the formative years in the life of a
child. Tt is in these formative years that a child develops such qualities as
patience. modesty, honesty, readiness to help and respect for others. The
education that the child receives in these years should be designed to make him
or her a healthy individual of high intellectual and moral standard, capable of
playing an active role in the development of the State and society. Now, it can-
not be disputed that it is the mother’s influence which moulds the character and
qualities of a child. Men are what their mothers make them; no fondest
father’s fondest care can fashion the child’s heart or shape his life. It was

Napoleon who said “The future destiny of the child is always the work of the
mother”,

6.51. Legislative history of the provision® in the Act of 1956 relating to cus-
tody is of interest. Though the mother, in regard to her position as a natural
guardian, is postponed to the father, yet the Act lays down, as already stated, that

Para 6.39, supra.

*f considered apnronriate, the matter can be dealt with by a separate section to be inserted
in the procedural provisions, say, as section 43A.

*To be carried out under section 6, Hindu Minority and Guardianship Act. 1956,
#See also para 6.47, supra.

SPara 6.45, supra.
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the custody of a minor upto five years shail ordinarily be with the mother. In
the original Bill, the age proposed was three years, but the Select Committee
raised it to tive years.! Even this enhancement did not satisfy all persons. Some
Members of Parliament felt that the age should be further raised. A lady mem-
ber* of the Select Committee wanted the custody of the minor to be with the
mother till the minor attained majority.  Another lady member wanted it to be
raised to twelve. The two other male members wanted it to be raised to ten
and thirtecn respectively.  Our proposal’ that *he age of custody should be
raiscd to twelve is, therefore, not new

6.52. Development in bEngland reiative to the question may be noted. In
ingiand, as tar back as 1839, the mother was given a right to the custody of
licr own chiidren tili they were seven years ob age.! By subsequent legislation
passcd in the aticr hair or 1vtn century’ (Guardianship ol Infants Act, 1886), she
obtainca the right to the custody till the children were sixteen years of age. Scc-
tion i ol the Act of 1925 extended the provisions of the Guardianship of Infants
Act, [85u and laid down that the rights of the mother in the matter of custody,
care, guardianship eic. of the children shall be equal to that of the father; and
that tue welfare of the child should be the tirst and paramount consideration.
1t also provided that the Court shall not take into consideration whether, from any
point of vicw other than the welfarc of the infant, the claim of the father in
respeci of custody, upbringing etc. is superior to that of the mother or the claim
of the mother is superior to that of the father. The Act of 1971 adopts the same
principle.  The Act of 1973 lays down complete equality of sexes as to matters
concerning children.

6.55. The child under twelve years of age needs a tender affection, a caress-
ing hand and the company of his mother, and neither the father nor his family
relations, however close, well-meaning and affectionate towards the minor, can
appropriately serve as a proper substitute for the minor's mother. It should
also be borne in mind that physical needs and comforts alone are not enough
for the proper and healthy development of a child.  Parental affection is indis-
pensable for this purpose and in the case of a conflict between the parents when
the child is unde: twelve years of age, the mother should have a prefcontinl
cluim in regard to the child's custody. It is for these reasons that we have’
recommended an amendment of the Act of 1956 as to the age upto which custody
should ordinarily be with the mother.

English law.

Need of mother’s
care for child
of tender age.

6.34. I-or the sake of convenient, we may at this stage record briefly how Questions

the recommendations made above dispose of the questions that we had formu-
lated® while commencing our discussion of section 17:—

(i) On the first question (relative importance of cach consideration), we
have preferred the progressive approach (minor’s welfare to be paramount)
and recommended its incorporation in the Act of 1890.

(ii) On the second question (elaboration of the concept of “welfare of
the minor”). we have considered it proper to add to the content of section

1Jgint Coramitice on the Hindu Minority and Guardianship Bill (March, 1955) Report, clauses,
*E.g. Shreemati Seeta Pramanand (List of amendments).

3Para 6.50, supra.

4Sce Appendix 3.

>Para 6.50. supra.

6Para 6.39, supra.
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17 of the Act of 1890. (This amendment will presumably become applica-
ble to the Act of 1956 also!

(i} On the third question (procedure), we have recommended an im-
provement in the Act of 1890,

{iv) On the fourth question (custody), we have recommended an amend-
ment in the Act of 1956, raising the age to 12 years.

6.55. This takes us to scction 18 of the Act of 1890, wiich provides that
where a Collector is appointed or declared by the Court by virtue of his office
to the guardian of a minor, the order shall be deemed to authorise and require
the person for the time being holding the office to act as guardian. In fact,
this follows from the principle that the Collector is deemed to be appointed in
his capacity as Collector.”

The section may be retained as it is.

©.00. As 1O e persons WO can be appolaled das guardians, we have already
relerred’ 1o the need for clarigcation of the position in regard 10 the appointment
of juristic persons. A speciuc provision on the subject 1s, in our view, needed.
At the same time, certamn safeguards are desirable in ihe interests of proper
management of ihe property of the minor and proper care of his person. To
achicve this object, we recommend that ihe following new section should be
inserted as section 18A:—

“I8A. ihe Court may, ij it is not practicable to appoint an individual
as a guardign, appoini, as a guardian of the person or of the property or
both of a minor, a person who is not an individual, provided that such per-
son is an institution or organisation recognised for the purposes of this sec-
tion by the State Government by notification in the Official Gazette, and is,
by its constitution, empowered to undertake such guardianship.’

Vi. Restrictions as to appointment of guardian.

6.37. Waile, in general, the power of the Court to appoint a guardian—where
such an appointment is required for the welfare of the minor—ought not to be
subject to any restriction, the Legislature has considered it proper to impose a
prohubition against an appointment by the Court in certain special cases, enu-
merated in section 19. In part, the section is intended to avoid a conflict bet-
ween the general law rclating 1o guardianship (the Act of 1890) and the special
law relating to Court of Wards. The opening paragraph and clause (c) of the
section can be explained on this basis. The other part of the section seems to
be based on the assumption that by personal law. the husband of a minor
married female and the father of a minor are vested with guardianship of the
person of the minor, and the guardianship so vested ought not to be interfered
with except where the guardian is unfit.  Clauses (a) and (b) are based on some
such assumption. How far the assumption as to the rule of personal law is ac-
curate, and how far the hesitancy of the Legislature to interfere with such guar-
dianship should be allowed to continue in the changed conditions, will be con-
sidered in due course. Tt will be convenient to quote the section. Section 19
is in these terms :—

“19. Nothing in this chapter shall authorise the Court to appoint or
declare a guardian of the property of a minor whose property is under the

1CYf. section 2, Hindu Minority and Guardianship Act. 1956.

*Narasingrav Ray v. Luxmanrav Ray. (1876) .LL.R. I Bom. 318, 320. (Decision under sections
11-15, Bombay Minors Act, 18641,

3Sce para 5.6. sura.
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superintendence of a Court of Wards, or to appoint or declare a guardian
of the person—

(a) of a minor who is a married female and whose husband is not,
in the opinion of the Court, unfit to be guardian of her person, or

ib; of a minor whose father is living and is not, in the opinion
of the Court, uniit to be guardian of the person of the minor, or

{¢} of a minor whose property is under the supcrintendence of a

Court of Wards competent to appoint a guardian of the person of the
minor,”

6.58. 1t will bc noticed that scction 19 lays down restrictions as to— Analysis of

section 19.
(1) cases in which a guardian cannot be appointed of property, and

(2) cases in which a guardian cannot be appointed of the person.

As to property, it bars the appointmcnt or declaration of a guardian where
the minor's property is under the superintendence of a Court of Wards, We
have no particular comments on this part of the section.

As to the person of the minor, there are three restrictions contained in
clauses {a) (b) and (c). Here again, clause (c) is conceined with a minor whose
property is under the superintendence of a Court of Wards, and needs no
comments.  But clauses (a) and (b} require consideration. We shall first deal
with certain points that arc relevant to the entire section or to a major part of
it, and then proceed to discuss points confined to particular clauses.

6.59. The first and most fundamental question to be considered is how Section 19 to

much of section 19 should be retained. In this connection, we would like to be either

. L - . . deleted or
reiterate' the approach which we have indicated—that the minor’s welfare ought to be made
to be the paramount consideration in proceedings for the appointment of a Subject to

. . . . section 17.

guardian.  Section 17, understood 1n the above light and particularly after the
amendment recommended by us, is intended to leave the discretion of the Court
untrammelled by any other consideration—or, at least, to make other considera-
tions subordinate to the minor’s welfare. In contrast, section 19 is intended to
fetter the discretion of the Court in certain respects. The case where there is a
Court of Wards may perhaps be rcgarded as a special one. But in other respects
the restriction in section 19 needs modification.

In this position, one alternative would be to delete section 19 altogether.
But if that course is considered too radical or not acceptable for any other reason,
certain modifications are required so as o ensure that section 19 is at least

subject to section 17 and to effect certain other improvements which appear to
be needed

6.60. Onc important modification is requircd in the law in order to main- Section 19
tain harmony with section 25. The latter section, dealing with applications for ;3b?:ctm§:i €
the custody of a minor, regards the welfare of the minor as the sole consideration. section 25.
Even now, this is mentioned in section 25 and we propose to emphasise this
aspect in dealing with section 252 No doubt, it is true that section 19 is con-
cerned with the appointment or declaration of guardianship—a wide area-—while
section 25 deals with only one particular aspect of guardianship, namely, cus-
tody. However, for the sake of clarity, it is desirable to ensure that the welfare
of the minor is the paramount consideration.

See discussion as to section 17, supra (paragraphs 6.40 to 6.48).
*See discussion as to section 25, paragraphs 7.16 to 7.19, infra.
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6.61. 1t is not as though, in ali cascs where the father is not unfit, custody
of the child should be left with ihe father.' It is the welfare of the child that is
paramount.?

The correct approach is that taken in a Iecent serala case,’ in which it was
held that the only consideration thai was paramuunt was the welfare of the
child and it could not be correct 1o talk o) the “pre-eminent position” of the
parents or thewr exclusive “right to the custody of the chilaren when the future
welfare of the children was bewng consideied  1he fact that the father was not

found to be unfit to be a guardian did not nccessarily mean that he was entitled
to the custody of the child

The position has been largely claritied by the Supreme Court* in a judgment
to which we shall revert later also.” i he Supreme Court observed

“The father's fitness from the point of view just mentioned cannot over-
ride considerations of the welfare of the minor children.  No doubt the
the father has been presumed by the statute generally 1o be better fitted to
ook after the children-—being normally the earning member and head of the
tamily—but the Court has in each Case to sec primarily to the welfare of the
children in determining the question of their custody, in the background of
all the relevant facts having a bearing on their health, maintenance and edu-
cation.  The family is pormally the heart of our society and for a balanced
and healthy growth of children it is highly desirable that they get their due

share of affection and care from both the parents in their normal parentat
home.”

6.62. The Supreme Court was making these remarks in relating to a dis-

pute that arose between the father and the mother regarding the custody of their
minor son.

Section 13 of the Hindu Minority and Guardianship Act, 1956 is more specific
and has, in categorical terms, provided in sub-section (2) as follows:—

“(2) No person shall be entitled to the guardianship by virtue of the
provisions of this Act or of any law relating to guardianship in marriage

among Hindus, if the Court is of opinion that his or her guardianship wiil
not be for the welfare of the minor”

6.63. In Chander Prabha v. Premnath,’ the Delai High Court, while award-
ing custody of a male child below jive years to the mother, observed : —

“The child under five years of age, in our opinion, needs most the ten-
der affection, the caressing hand and the company of his natural mother and
neither the father nor his female relations, however close, wellmeaning and
affectionate towards the minor, can appropriately serve as a proper substitute

“for the minor’s natural mother,............... .. ... This is consistent with

the role of nature and. in normal circumstances, deserves to be noted and
acted upon™

Occasionally. however, section 19(bj does receive the construction that if the
father is not unfit, he cannot he deprived of custody.”®™ For this reason, it is
desirable to amend section 25 as indicated above.

1Babubhai Parel v. Madavi Putey, (1979} 1 M.L.J. 244, 250. para 13.
dinunnisa v. Mukhtar Ahmad, ALR. 1975 All. 67 (reviews cases).
BSebastian v. Thomas. (1979) Kerala Law Times 536. 537 30 July 1979).
*Rosy Jacob v. Jacob, A.IR. 1973 S.C. 2090, 2100; (1973) t S.C.C. 840.
$Para 7.16. infra.

$Chander Prabha v. Premnath, A1R. 1969 Delhi 283.

"Sneklata Mathur v. Mahendra Narain, A1R. 1979 Raj. 29.

3Reginald v. Sarojam, A.LR. 1969 Mad. 365.
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6.64. Apart from this, section 19 creates difficulties in the case of children
whose custody is, by personal law, entrusted not to the father, but to some other
person — for example, maternal relations as in the case of Muslims.!

Though the father is the guardian even of a Muslim girl who has not attai-
ned puberty,’ it is the mother or mother’s mother who is entitled to custody
until puberty, amongst Hanafi Muslim.” This applies even to married girls, untii
puberty.*

For this reason also, it is desirable to amend section 25 as stated above.

6.65. We now proceed to a consideration of points concerning particular
clauses of section 19. These clauses prohibit the appointment of a guardian in
specified circumstances. Such a prohibition may arise from other rules also.
IFor example, where a testamentary guardian has been properly appointed under
a will duly executed, an order appointing another guardian cannot be made®
until the powers of the guardian appointed under the will have ceased under the
provisions of the Act.

6.66. It may also be mentioned that in the case of Hindus, section 19(b) is
controiled” by section 2 of the Hindu Minority and Guardianship Act, 1956.
However, we are at the moment concerned only with the specific prohibitions in
the section.

6.67. Coming first to clauses () and (b), there is a controversy as to whether
the person to whom preference is given by clause (a) or clause (b) (husband or
father, as the section stands at present) can himself apply for being appointed
or declared as a guardian. Many judicial decisions have taken the view that
section 19 bars an application by such preferred persons. 8-12

6.68. Nevertheless, we see force in the view expressed in certain other judi-
cial decisions® to the effect that all that section 19 means is that if a third party
applies, he shall not be appointed or declared a guardian of the person of a minor
and that" the section does not restrict the right of the father or husband to be
appointed as guardian, because such an appointment may confer on him higher
rights than what he has as the natural guardian and because, in dealing with the

Ya) Fatima v. Shaikh Peda, A.1.R. 1941 Mad. 944 (mother’s mother v. father).
(OYNur Kadir v. Zuleikha, (1884} I.L.R. 11 Cal. 649 (mother’s father v. husband)
2Fatima Bibi v. Shaikh Peda, A.LR. 1941 Mad. 944.
3Gee Md. Shafi v. Shamin Banoo, A.LR. 1979 Bom. 56, 159, 165 (May).
Karban v. K.E., (1904) T.L.R. 32 Cal. 444, 446.
sSection 7(3)-
$Lolta Prasad v. Ganga Sahai, A.LR. 1973 Raj. 93 (reviews cases).
? (a) Sukhdevv. Ram Chander, ALR. 1924 All. 622.
(b) M. Siddiq unnisa v. Nizanuddin. A.LR. 1932 All. 215, 217,
8 Bai Tara v. Mohanlal, ALR. 1922 Bom. 405.
% (a) Lakshamauv. Alla Vira, A.LR. 1925 Mad. 1085 (Baneaan & Jackson JJ.).
(b} Re Dakshinamurthi, (1969) 1 M.L.J. 845.
1 Dhan Kumariv. Mahendra, A.LR. 1923 Nag. 1919, 200.
Mt Taj Begum v, Ghulam, Rasul, A.1R., 1923 Lah. 250 (father cannot be appointed).
12 (a) Mt. Chandra Kaurv. Chotey Lal, A LR. 1925 Oudh 282 (father cannot be appointed).
(b) S. Ahmad Agha v. Mt. Zokra, A.LR. 1925 Oudh 421 (father cannot be appointed).
(¢} Md. Saddig v. Wafati. A.LR. 1948 Oudh 51, 53 (father cannot be appointed).
18 Raghavaiya v. Lakshmiah, A.LR. 1925 Mad. 398 (Venkatasubba Rao & Jackson JJ.).
1 Kamini Mayiv. Bhushan, A LR.1926 Cal. 1193 ,1194.
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outer world, the certificate of the Court confers a greater importance on his power
than he posscsses as the natural guardian. In fact, in the Madras case' of 1925,
there is a hint that the drafting of the present section is defective.

6.69. Ihe position is therefore in need of clarification. On the merits, it is
in the interests of justice to provide that clauses (a) and (b) do not apply where
the hustand or father* is the applicant for guardianship. Even where such a
person is the natural guardian, he may well consider it desirable to be declared
as a guardian, for rcasons mentioned above.?

6.7¢. In this connection, we may mention that long ago, an editorial in the
Calcutta Weekly Notes, commenting on the famous Privy Council decision relate
ing to guardianship,” made the following suggestion for a reform of the law:—

“if the District Court can entertain an application by a stranger to dec-
larc a tather unft to be his children’s guardian, there is nothing in reason
o exclude its jurisdiction to entertain a complaint by the father seeking to
recover custody of his own children. If no application under the Guardians
and Wards Act is competent, surely a suit would lie in the Court of the
District Judge for a declaration of the father's rights and for such relief as
may be necessary to work them out.

“That is really the substance of the decisions of the High Courts in India
to the cliect that Act VIII of 1890 did not repeal the general jurisdiction of
District Courts to entertain suits relating to the guardianship and custody of
minors, and we should be sorry if the judgment of the Privy Council should
be understood as definitely negativing that jurisdiction.  If it has, then
surely the legislature should step in and do away with this anomaly.® The
District Court should have jurisdiction to cntertain a father’s suit or appli-
cation for declaration of his rights as guardian and for recovery of custody
of his minor children as against persons interfering with his rights.  Such
jurisdiction would. of course, have to be exercised in accordance with princi-
ples so lucidly explained in their Lordships’ judgment. What we contend
for is that a father whosc rights of guardianship over his minor children
have been interfered with should not be left in doubt either as to the Court
whose protection he is to invoke, or as to the procedure he is to adopt to
vindicate his rights; nor, if he is a resident in the Mofussil, should he be
“compelled in every casc to come up with his plaint to the Original Side
of the High Court for rcmedies which the local courts are pcrfectly com-
petent to give to persons other than the father.”

The amendment suggested by us will substantially remedy the anomaly.

6.71. Incidentally. section 19(a) appears to be based on the assumption that
after marriage the right of guardianship of the person and property of a female
minor devolves upon her husband (if not unfit), even though the husband be a
minor.

Y. Raghavaivav. Lakshmiah, AT.R. 1925 Mad. 398.
Also the mother if para 6.66 is accepted.
3 Para 6.68, supra.

* Editorial note. “Father’s remedy against deprival of custody of children” (1914) 18
Calcutta Weekly Notes (Journal) 209, 210.

5 Annie Besant V. G. Narayaniah, (1914) 18 Calcutta Weekly Notes 1089: I.L.R. 38 Mad"
807 (P.C.).

8- Bmphasis added.
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6.72. The provision in section 19(a) is reminiscent of the earlier English
rule, under which, as soon as the daughter married, the father's natural jurisdic-
tion over her, and his right to her custody during infancy, determined.

“For the happiness and the honour of both parties, it (the law) places
the wife under the guardianship of the husband, and entitles him, for the
sake of both, to protect her from the danger of unrestrained intercourse with
the world by enforcing cohabitation and a common residence.”

This was the view taken by Coleridge J. The authority of this view
was shaken by a later case’ where it was stated that a husband had no such
right to “custody” as a parent has over his child. In that case a wife was.
by her own desire. living with her son (and apart from her husband). The
Court refused to restore her to his custody.

Clause (a). if construed literally, would create an anomaly,—for exam-
ple. where the husband himself is 2 minor. In an carly Punjab case? which
was a suit for the custody of a wife when both the husband and the wife
were found not to have attained puberty, the decree was refused and it was
held that in Muslim law., a husband is not entitled to custody of the minor
wife too voung for intercourse. The case was not decided under section
19. Tf the matter arose under section 19, the Court can refuse the order
only by regarding the husband as “unfit”.

6.73. This shows the right of the husband to custody is not an absolute
one. This naturally raises the question whethe- clause (a) of section 19 should
be allowed to continue in its present sweeping form. We would have made a
specific recommendation on the subject so as to avoid conflict with personal
law, particularly in a matter where the present law goes beyond the best interests
of the child. However, if our recommendation* to save the jurisdiction of the
Court in regard to custody on a consideration of the welfare of the minor is
accepted. the conflict referred to above would cease to have any practical im-
portance.

Incidentally. this particular problem does not arise in England. since the
“law to which the minor may be subject” is superseded by the mandatory sta-
tutory rule which regards the welfare of the child as paramount.

6.74. The question may he raised whether clause (a) is needed at all the
present day. when persons below 18 vears of age are prohibited from marrying
by the Child Marriage Restraint Act, 1929 as amended in 1978. 1f the present
law relating to minimum age of marriage in India is complied with throughout

India, there would not, in future, be any minor who is a female married in
India.

But there could still be minors who are married outside India (who are not
Indian citizens) and who have come to treside in India. and there mav also be
minors married in Tndia before 1978 (when the Cihld Marriage Restraint Act was
amended so as to make 18 years the minimum age of marriage).

Hence clause (a) of section 19 cannot be deleted.

1 Re Cochrane, (1840) 8 Dowe 633.

2 R.v.Leggart. (1852) 18 Q. B. 781,

3 Dinuv. Abdulla, (1894) Punjab Record 97-98 (Civil Judgement No. 351).
¢ Paragraphs 6.59 to 6.61 supra.
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6.75. The next point is concerned with clanse (b) of section 19. The pre-
ference given by section 19(b) is confined to the father. In view of the changed
approach which we have recommended! in relation to the rights of each parent,
it is necessary that the preference given in this clause to the father should be
extended to the mother also, and she be placed on an equal footing with him.
Accordingly, we recommend that in section 19(b), after the existing word “father”,
the words “or mother” should be inserted.

It may be noted in this context that the principle underlying section 19(b) has

been held even now to apply to a mother as well as to a father, though with lesser
force.?

6.7¢. There also seems to be some obscurity as to the exact inter-relationship
between clause (a) and clause (b) of section 19, inasmuch as a minor who is a
married female may fall under both the clauses. The point requires to be at-
tended to. Tn our view, it would be better to confine clause (b) to persons other
than married females. We recommend a suitable amendment for the purpose.

6.77. We would also like to point out that in some respects, section 19(b)
might conflict with personal law, in so far as clause (b) has the effect of giving
pre-emptory preference to the father even where the father is not the natural
and legal guardian by personal law.

6.78. For example, in the case of an illegitimate child, the assumption under-
lying section 19(b) totally breaks down. The reason is that the father has no
legal right of guardianship over such a child.

This was the position under uncodified rules of Hindu law® and is also the
position under its codified version® In Muslim law also. the position is the
same. In fact, the right of the mother to custody can be enforced by hab-as
corpus.®

The position was settled long ago® in India for persons of both the commu-
nities. So Tong ago as 1864. Holloway J. made the following observations:’

“All the analogies of Hindu law. as we have already shown. are against
the view of a bastard taken by the law of England. There is an element
in that law, the doctrine of Christianity, which would render anv argument
drawn from its provisions merely deluding. There is, and can be. no ana-

logy.”

In the case of persons of other communities also, there is fairly recent autho-
ritv® specificallv holding that the mother is the natural and legal guardian of the
illeaitimate child.

1See discussion relating to section 17, supra (paragraphs 6.40 to 6.48). Also see para-
graphs 6.66 and 6.69.

2Sumitra Bai v. Subhadra Bai, A.I.R. 1925 Nag. 178, 179.
*Mahabir v. Raghubar, A.L.R. 1933 Oudh 312, 313.
Section 6(b), Hindu Minority and Guardianship Act, 1956.
5Gohar Begum v. Suggi, A.1.R. 1960 S.C. 93.
8(a) Tn the matter of Saithri, (1891) I.L.R. 16 Bom. 307, 317.
M) Venkamma v. Savitramma, (1888) T.L.R. 12 Mad. 67, 68.
(c) Shahjehan v. Munro, 5 SD.A. NNW.P. 39.
"Mayna Baiv. Uttaram, (1864) 2 M.H.C.R. 196, 203.
8Pamela v. P.C. Martin, A.I'R. 1970 Mad. 427,428,429, paragraphs 5 to 7 (Anglo-Indians)
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6.79. In fact, the rulc rests on certain fundamental considerations based on Rationale.
the natural bond. In the Madras casc already referred to.' Holloway J., turning

to Roman law, gave a quotation from Gaius (which we need not reproduce) and
made the following observations :

“This great master (Gaius) considers, that, in not denying the natural
guardianship between the erring mother and her sons and of the sons with

one another, and admitting heritable tic between them, the praetor was
moved by natural equity.”

Paternity is a matter governed by ‘jus civile’ and maternity by ‘jus nature’.
The creative forces of nature itself have bound the mother to her issue, whether
born in lawful or unlawful wedlock, in a manner wholly or utterly different from
the bond between the father and his sons. This natural relationship and these
inescapable facts are reflected in ancient Hindu law governing succession to the
Stridhana property of women. and in the rules recognised almost everywhere as
to custody and guardianship of illegitimate children.

Thus, the provision in section 19(b) is not in tune with the general law in
regard to illegitimate children.

6.80. There may be other cases where the rigid rule in section 19(b) would Foreigners.
be inappropriate as conflicting with personal law.  For example, in the case of a
foreigner governed by another system of law, the Court will have regard to the
system of law by which he is governed, which may not necessarily recognise any

preferential status for the father,” though the best interests of the child are para-
mount.®

6.81. In view of what is stated above, it appears to be desirable to exclude. gggg“;gﬁt’)“
from the scope of section 19(b), cases where, under personal law, the father is recommended.
not the natural and legal guardian of the minor. This will also apply to the
mother, if she is added in clause (b) as recommended above.

6.82. To summarise reccommendations made above in the discussion relating fggmfgaggn?'
to section 19, amendment is required on the points enumerated below : - relating to

section 19,

(i) amending section 19 so as to apply the provisions of section 17 rela-
ting to welfare of the child:’

(ii) making it clear that in cases under section 25 in relation to orders
as to custody.’ welfare of the minor is the paramount consideration. (This
amendment’ will be made in section 25).

*Mayana Bai v. Uttaram. (1864) 2 M.H.C.R. 196, 203.

*Nugent v. Vetzera, (1861-1873) All England Reports (Reprint) 318.

3(a) Re Kernot, (1964) 3 All England Reports 339. 343, 344 (Buckley J.).
(b) Re B’s Settlement, (1940) Ch. 54.
(c) Re P., (1964) 3 Al E.R. 977, 983 (C.A)).

4Para 6.66, supra.

"Para 6.59, supra.

sPara 6.61, supra.

?To be carried out under section 25. See para 7.22, infra.
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(iii) clarification that clauses (a) and (b} do not apply to the husband

or father or mother' making an application® for being appointed or declared
a guardian;

(iv) addition of the mother in clause (b);?
(v) excluding from clause (b) married females;* and

(vi) excluding from clause (b) cases where. by personal law, the
father or mother® is not the natural and legal guardian of the minor.’

6.83. To carry out the points made above, we recommend that section 19
should be revised as under:—

Revised Section 19

19. (1) Nothing in this Chapter shall authorise the Court to appoint or
declare a guardian of the property of a minor whose property is under the
superintendence of a Court of Wards, or to appoint or declare a guardian of
the person of a minor whose property is under the superintendence of a Court
of Wards competent to appoint a guardian of the person of the minor.

(2) Nothing in this Chapter shall authorise the Court to appoint or declare
a guardian of the person—

(a) of a minor who is a married female and whose husband is not, in
the opinion of the Court, unfit to be guardian of her person, or

(b) of a minor, who is not a married female, and whose father or

mother is living and is not, in the opinion of the Court, unfit to be guardian
of the person of the minor;

Provided that—

() in determining the question whether a person is unfit to be a guar-
dian with reference to clause (a) or clause (b) of this sub-section, the welfare

of the minor as explained in section 17 shall be the paramount considera-
tion;

(i) nothing in clause (a) or (b} of this sub-section shall arply to a cave
where the hushand or the father or the mother. as the case may be. appli~s
for being appointed or declared a euardian; and

(iify nothing in clause (b) of this sub-section shall apply to a case where
the father or the mother, as the case may be. is by the law to which the
minor is subject. the natural guardian of the person of the minor

This is consequential on para 6.65, supra.

#Para 6.65. supra.

3Para 6.66, supra.

“Para 6.68, supra.

SAddition of the mother is consequential on para 6.65, supra.
*Para 6.71. supra.

"Besides this amendment of section 19, section 25 will be amended to ensure that the provisions
of that section (section 25) apply notwithstanding anything contained in section 19,



CHAPTER 7

DUTIFS, RIGIiTS AND LIABILITIES OF GUARDIANS: SECTION 20 TO 30

7.1. The duties, rights and liabilities of guardians are dealt with in sections
20 to 37. These sections are rot confined to guardians appointed by the Court

» Scope,
but apply to all guardians.' cope

7.2. Scction 20 deals with the fiduciary relation of the guardian to the
ward, and needs no change. Section 20.

v 7.3. Scction 21 provides that a minor is incompetent to act as guardian of .
any minor, except his own wife or child, or, where he is managing member of an ]S\f,"gf;t‘l’i’;gzz,}
undivided Hindu family, the wife or child of another minor member of that “child”,
family. A doubt has arisen as to whether the expression (‘child” in this scction

includes an adopted child). We think that the expressiop should be widely con-

strued.  No change. however, is required on this point.

74. 1t is not clear whether “guardian™ in this section is confined to the
guardian of the person, or whether the section covers property. If the section
is taken as extending even to guardianship of property, certain anomalies may
-arise.

Anomalies as
to property.

In the first place, the last few lines of the section assume that a minor can
be a managing member of a Hindu family where he is the seniormost male mem-
ber.. However, on this point, the query raised by Sadasiva Aiyar J. in a Madras
case (to be referred to later® on) should be poted.

Tn the second place, if the first 17 words of the section, ending with “his
own wife or child” are taken:as covering the guardianship of property also, the
result would be that a minor can be guardian of the property of his familv.
though his own property would be subject to the guardianship of another person.

St , toL =
As to Hindus, it is now specifically provided that a minor shall be incompe-
tent to act as cuardian of the property of any minort

7.5. The following observations of Sadasiva Aiyar J. in a Madras case’ arc ObSﬁ?;rtionza se
. . . n S .
pertinent in this context: — '

“I am. very doubtful whether a minor can at all be the managing mem-
ber of a Hindu family, though he is the senior male member. ‘Guardian’
in scction 21 is evidently intended to include the guardianship of both per-
son and property. Tt does scem anomalous that a minor could be the
guardian of the person of his wife and children. that is. entitled to the cus-
tody of their person and the management of their properties, while his own

“* " person is stibiect to the custodv of the leeal guardian of his person. and (while)
his properties are under the management of the leral guardian of his nroper-
ties.  But this particular section 21 cannot, in my opinion, be held to dero-

LTiban Krishna v. Sailendra Nath. A:I.R. 1946 Cal. 172.
Sy ndcrmoni v. Gokulanand. 18 C.W.N. 160, 164.

*Para 7.5. infra.

Section 10. Hindu Minority and Guardianship Act, 1956.
Ibrahim v. Ihrahim, A.1.R. 1917 Mad. 612, 615.
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gate from the rights of the lepal guardian of a minor’s own person. 1 might
venture 1o suggest that the 1egislature should amend section 21 by omitting
the portion following ‘child or and by confining the rights of a minor
guardian over his wife and child to the control of their persons so far as it
is nccessary to exercise his conjugal right and the right of fondling his
child, so that he might have no power to interfere with the management of
their properties and so that the guardianship of their properties might be
vested in the guardian of his own properties.”

-]

©  Somc High Courts have taken the view '[that a minor can be a managing

membor of a Hindu undivided family.

7.4, 11 is unnecessary to express an opinion on this point. However, so far
as scction 21 is concerngd, it is, on principle, anomalous that the same person
{minor managing member) would be competent to act in matters concerning the
property. while, in matters concerning the person, he is subject to the guardian-
ship of another person. The need for an amendment of section 21 is obvious.

7.7. On a careful consideration of various aspects of the matter, we recom-
mend that section 21 should be revised as under. to remove the anomaly men-
tioned above:

“21, (I} A minor is incompetent to act as guardian of any minor except
as provided in sub-section (2).

(2) A minor is competent to act as guardian of the person of his own
wife or child so far as it is necessarv 1o exercise “his conjugal right and his
rivlit in resard to the upbringing of the child.”

7 8. This takes us to section 22, which deals with the remuneration of the
euardian and permits him certain allowances. “Allowances” referred to in the
a~cfion scem to cover only reward for the ‘“care and pains in the execution of
his dutie<”. Tt does not seem to cover expenses to be incurred for the maintenance
and education of the minor® (in the case of guardianship of the person). Such
expenses are. at present, governed by rules? Tt is. however. desirable that this
should be expressly covered by the section, so as to make the section compre-
hensive. Accordinely. we recommend that the following sub-section should be
addad to section 22:—

“43) The Court maey, in the case of a gnardian of the person. also deter-
mine from fime to time the amount to be allowed to the guardian for the
cenport. health and edication of the ward.”

79, Section 23 provides that a Collector appointed or declared to be the
ouardian is subject to the control of the State Government or of an authority noti-
fied bv the State Government in this behalf. The section needs no change.

7.10. Section 24 provides that a guardian of the person of a ward is charged
with the custody of the ward and must look to his support. health and education
and such other matters as the law to which the ward is subject requires.

The scction needs no change.
Y4 Trimbak Raoji v. Lonkaran, ALR. 1948 Nag. 324.
'Ry Bt Jona v. DEoben Naik, A.LR. 1958 Orissa 7.
() Mula, Hindu Law (1974), page 974.

*Qection 24,
3Section 5C.




45

T.A1. Section 25, bearing the mareinal note “Title of euardian to ‘custody
of ward”. contains three sub-secfions. Sub-section (1). which is concerned with
the ward lcaving or being removed from the custody of a guardian of the person,
empowers the Court to make an order for the return of the ward to the custody
of the guardian, if such order will be for the welfare of the minor. Tt also empowers
the Court to “cause the ward to be arrested and to be delivered into the custodv
of the guardian®. '

Sub-section (2} confers on the Court, for the purpose of “arresting the ward”,
the powers of a Magistrate of the first class under section 100 of the Code of Cri-
minal Procedure, 1882-—now section 97 of the Code of Criminal Procedure, 1973.

Sub-scetion (3) provides that the residence of a ward apainst the will of the
goardian with a person who is not the guardian does not, of itsclf. torminate he
guardianship.

712. A number of questions arise with reference to section 25. In the
first place, case law as to Court having jurisdiction under the section needs exa-
mination.” TIn the second place? it is not clear whether the power under this
section can be exercised where the ward has never lived with the guardian who
now applics for custody. Tn the third place, the languare of certain provisions
of the section (where it speaks of “arresting the ward™ is archaic® Tn the
fourth place! although sub-section (1) of the section. itself lavs down (h- test
of welfare of the ward, vet attempts are, from time to time. made —thoneh mostlv
unsuccessfullv——to argue® that the richrs of the guardian should also influence the
decision.

Then' since the section deals with a matter vitally affecting the intzests
of the minor, it is desirable to make a specific provision as to fho extent to
which his wishes should be respected.

Finally” there is also one addition in a matter of nrocedure that we would
like to make. so as to emphasise the need for mssociating women with the pro-
ceedines. wherever practicahle.$ -

7.13. The first queseion concerns the Court having ijurisdiction under the
section. Although section 25 does not specifically Tay down which is the com-
petent Court, it seems to be the general policy of the Act to vest furisdiction in a
Court having jurisdiction in the place where the ward for the time beine ordi-
narily resides® However. the auestion seems to have arisen in regard to section
25. and it has been held™" that whether the application is under section 9 (apoli-
cation for guardianship of the person or propertv) or under section 25 (apnlica-
tion for restoration to custodv). it is the district Court having iurisdiction in the
place where the minor ordinarilv resides that would have. jurisdiction.

We do not consider it recessarv to recommend an amendment on this noint
Para 7.13. infro.
TPara 7.14, infia.
Para 7.1R, infra.
Para 7.19, infra. , .
*See arquments in Margarate v. Chacko, A.LR. 1970 Ker. 1, 10, para 22 (F.B.).
Para 7.19 infra.
"Para 7.20, infra. ¢
8Cf. Order 32A, Rules 4-5, Code of Civil Procedure, 1908.
7See section 4(5¥bXii).
*Chimanlal v. Rajaram, A.LR, 1937 Bom. 158, 159; 30 Bom. L.R. 44.
N Maung Ba v. Ma Than, A.1.R. 1929 Rang. 129, ‘
1*Tilak Raj v. Asha, A1R. 1979 Raj. 128. . .
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7.14. The second question to bhe considered with reference to section 25 is.
whether a person who never had uctial cnstody of the child can take pxmvcdmns
under the section.

According to the Allahabad? Bombay.! Nacpur' and Patna® view, such
proceedings cannot be entertained.

Other High Courts.”” however, adopt a more liberal interpretation and hold
that even if a child has never been in the actual custody of a guardian, yet the
guardian has constructive custody, and also. that refusal by a person to return

the minor to such guardian amounts to “refusal to return” within the meaning
of the section.

According to a recent Andhra case® the word “removal” is not limited to
physical removal constructive removal clearly falls within its ambit. In a Punjab
case’ where both the parents lived together and subsequently a minor son of 6
years was taken away by the mother, it was held that there was a constructive

removal of the child from the father’s custody and the father had a right to 'mplv
under section 25.

Some of the earlier decisions on the subject are reviewed in the undermen-
tioned ruling.” The confiict as to the scope of “custody™ in section 25 was also
noted in a recent Delhi case," but the question was not decided. not being necessary
for disposal of the case.

As we shall mention later,”® the interpretation relying on “constructive cus-
tody” has received the implied approval of the Supreme Court. '

7.15. The judicial decision which take the wider view® have, at present. to
rely on the doctrine of {‘constructive custody”— a doctrine which has received
the indirect approval of the Supreme Court.® While the wider view on the sub-
ject would seem to do substantial justice, the result has not been achieved without
straining the present language to some extent. Indeed. this was admittel in one
of the earfier Madras cases on the subject®® It is pe-haps for this reason that the
Rangoon High Court® while not accepting the liberal construcnon hmted‘
the need for legislative action.

Para 5.12. supra.
*atif v. Shakoora, A.LR. 1973 All. 441.
BAchratlal v. Chimanlal, A.1.R. 1916 Bom. 129,
SDhan Knmari v. Mahendra. ALR. 1923 Nag. 199, 200.
SAhassi Begtem v. Mustofa, 52 1.C. 998, 1001 (Pat.).
%) Swala Prasad v. Bachi Lal, A.T.R. 1942 Cal. 215.
(b) Basant Kanr v. Gian Singh. ATR. 1939 Lah. 339,
(©) Ihrahim v. Ibrohim. ALR. 1917 Mad. 612.
(d) Geeta v. Ratan, ALR. 1966 M.P. 221, 222, para 5,9.
"See also Punjab and Andhra cases, infra.
8Kota Karrenna v. Kota Paravathamma. (1978) 1 An. W.R. 425.
*Sunita Devi v. Rajpar Kaushal, (1978) 80 Punj. L.R. 143.
WSushila v. Kunwar Krishna, A.LR. 1948 Oudh 226, 266, 270 para 18.
1t Akhtar Begum v. Jamshed Munir, A.LR. 1979 Delhi 67, 70, para 10 (March) (Prakash Narain 3.)
2Para 7.15, infra.
BPara 7.14, supra.
Wacoh v. Jacob, A.LR. 1973 S.C. 2090, 2098. See para 7.16. infra.
5 1brahim v. 1brahim, A.LR. 1917 Mad. 612.
WManoo Ali v. Mawabi, A.LR. 1936 Rang. 63, 64,
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7.16. It appears 1o us that it is desirable to expressly amend the language

of the section in this regard, so as to reflect the true and just position. There
can hardly be any doubt about the soundness of such an aproach. It would be
strange if the law, while providing for and insisting on the due discharge by a tive custody.
guardian of his duties towards his ward, should deny him the means of discharging
those dutics.' In this connection, we may refer to the following observations of
the Supreme Court?: —

Tl vud opion, seeton 25 of the Guardians and Waids Acl couicin-
pracd oL ouly actual puiysical custody but alsv constructive custody of i
(Budidian which teri inctuues all categories ol guardians. 1he object and
puiposc ol this provision beng ex facie 10 ensure the weltare of the minor
wuid, which nceessarily mvolves duc protection of the right of his guardian

- W properly look atter the ward's health, maintenance and education, this

scchion demands reasonably liberal interpretation so as to effectuate that

- object. iyper-technicalities should not be alowed to deprive the guardian

of the necessary assistance from the Court in effectively discharging his
duties and obligations towards his ward so as to promote the “latter’s wel-
fare. 1f the Court under the Divorce Act cannot make any order wiih respect
to the custody of Ajit alias Andrew and Maya alias Mary and it is not
open to the Court under the Guardians and Wards Act to appoint oi
declare guardian of the person of his children under clause 19 during his
lifctime, if the Court does not consider him unlit, then, the only provision to
which the father can have resort for his children’s custody is section 25.
Without, therefore, laying down exhaustively the circumstances, in our
opinion, on the facts and circumstances of this case the husband’s application
under section 25 was competent with respect to the two elder children, The
Court was entitled to consider all the disputed questions of fact or law
properly raised before it relating to these two children. With respect to

. Mahesh alias Thomas, however, the Court under the Divorce Act is at

present empowered to make suitable orders relating to his custody, main-
tenance and education. It is, therefore, somewhat difficult to impute to the
Legislature an intention to set up another parallel Court to deal with the
questions of the custody of a minor which is within the power of a competent
Court under the Divorce Act.

“We are unable to accede to the respondent’s suggestion that his appli-
cation should be considered to have beenm preferred for appointing or
declaring him as a guardian. But whether the respondent’s prayer for cus-
tody of the minor children be considered under the Guardians and Wards
Act or under the Indian Divorce Act, as observed by Maharajan J., with
which observation we entircly agree, ‘the controlling consideration govern-
ing the custody of the children is the welfare of the children concerned and
not the right of their parents’. It was not disputed that under the Indian
Divorce Act this is the controlling consideration. The Court’s power under
section 25 of the Guardians and Wards Act is also, in our opinion, to be
governed primarily by the consideration of the welfare of the minors con-
cerned. The discretion vested in the Court is, as is the case with all judicial
discretions. to be exercised judiciously in the background of all the relevant
facts and circumstances. Each case has to be decided on its own facts and
other cases can hardly serve as binding precedents, the facts of two cases in
thic respert being scldom—if  ever—identical. The contention that if the
hushand is not unfit to be the guardian of his minor children, then. the
yrestion of their “welfare does not at all arise is 1o state the pronosition
a bit too broadly and may at times be somewhat misleading. It does not

UCF. observations 1 Musheb Hussain v. Mt. Jawaid, AALR. 1918 Oudb 376.
2 Jocab v, Jacah, A.1VR. 1973 5.C. 2090, 2098, .
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lake full notice ol the real core of the statutory purpose. In our opinion, the
dominant consideration in making orders under section 25 is the welfare of
the minor childhen’ and the considering this question due regard has, of
course, to be paid to the right of the father ‘to be’ the guardian and also
to ail other relevant factors having a bearing on the minor’s welfare. There
is a presuniption that a minor’s parents would do their very best to promotc
their children’s welfare and, if nccessary, would not grudge any sacrifice
of their own personal interest and pleasure. This presumption arises be-
cause of the natural, seliless aficciion normally cxpected from the parents
tor their chidren. brom this powt of view, in case of conflict or dispute
beiween the mother and the lather about. the custody of their children, the
approach has to be somewhat different from that adopted by the Letters
vatent beneh of the High Court in this case. There 1s no dichotomy between
the fituess of the father to be ¢ntrusted with the custody of his minor children
and considerations of “their welfarc. The father’s fitness has to be consi-
deied, determined and weighed predominantly in terms of the welfare of
his minor children ip the context of all the relevant circumstances. If the
custody of the father cannot promote their welfare equally or better than the
custody of the mother, then, he cannot claim indefeasible right to their
custody under section 25 merely becayse there is no defect in his personal
character and he has attachment for his children—which every normal parent
has.”

7.1, {he present language of the section does mot carry out the intention.
The word “remove” in its literal meaning means “take off or away from the
place occupied, convey to another place, change situation of, get rid of, dis-
miss”. There is no particular definition given in the Act. Doubt will persist as
to its exact scope, if it is not clarified. The language of section 25 should, there-
fore, be widened to provide an.adequate remedy for the guardian of the minor
to have his right declared to the custody of the minor and to have his right
enforced by adopting the machinery provided in the Act.

7.18. Thirdly. sub-scction (1) of section 25 should be modified to remove
that part of it which contemplates “arrest”™ of the minor. This is archaic.

As regards sub-section (2), which empowers the Court to exercise the powers
of the Magistrate of the first class under sé(;tion 100 of the Code of Criminal
Procedure, 1882, it may be mentioned that the Code of 1882 has been repealed
and replaced by successive later legislation. The corresponding provision in the
Code of 1898 was section 100, and the corresponding provision in the present
Code (of 1973) is section 97. Necessary substitution (which is only.a verbal
change) may be made in sub-section (2).

We recommend that section 25(1) and 25(2) should be amended accordingly.

7.19. Fourthly, it should be emphasised. that the minor’s welfare is the para-
mount consideration® in proceedings, under section 25. This criterion is already
indicated in sub-section (1) by the words “if ..................... it will be for the
welfare of the ward to return to the custody”. However, it would be proper to
re-emphasise this aspect.®

TEmphasis added.

3a) Rosy Jacoh v. Jucob A. Chakramakkal, AJLR. 1973 S5.C. 2090; para 7.10, supra.
(b) Harichand v. Virbala, (1974) 15 G.L.R. 499.

() Manjit Singh vi ‘Bakshish Singh, A.L.R. 1952 Punj: 129 (reviews cases".
3See also discussion relating to section 19 (Chapter 6, supra)
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7.20. In our opinion, it would also be proper to provide that the Court shall
not make an order contrary to the wishes of a child of 14 or over, unless the
Court is satisfied that such an order is necessary by reason of special circum-
stances.

7.21. Linally, the association ol women in procecdings under scection 25
will, we think, bc a healthy improvement. This is already permissiblc under the
Code of Civil Procedure,' but it should be made obligatory, where practicable,
1 procecdings under the section.

ln this connection, it would be of interest to note a provision recently intro-
duced in the Children Act’—

“(3) Every children’s court shall be assisted by a panel of two honorary
social workers possessing such qualifications as may be prescribed, of whom
at least onc shall be a woman, and such panel shall be appointed by the
Administrator.”

7.22. In the light of the above discussion, we rccommend tiat section 235
should be revised as under:—

“25. (1) If a ward leaves or is removed from the custody of a guardian
of his person, or is not in the custody of the guardian though the latter is
entitled to such custody, the Court, if it is of opinion that it will be for
the welfare of the ward to return to the custody of his guardian or 10 be
placed in his custody, may make an order for his return, or for his being
placed in the custody of the guardian, as the case may be.

(2) For the purpose of enforcing the order, the Court may exercisc the
power conferred on a Magistrate of the first class by section 97 of the Code
of Criminal Procedure, 1973.

(3) The residence of a ward against the will of his guardian with a
person who is not his guardian does not of itself terminate the guardian-
ship.

(4) In making an order under this section, the Court shall regard the wel-
fare of the ward as the first and paramount consideration.

(5) The Court shall not under this section make an order contrary to
the wishes of a child of fourteen years or over, unless “the Court is satisfied
that such an order is necessary by reason of special circumstances.

(6) In a proceeding under this scection, the Court shall, wherever prac-
ticable, make an endeavour to secure the services of a woman, whether
related to the parties or not, including a woman professionally engaged in
promoting the welfare of the family, for the purposes of assisting the Court
in discharging the functions imposed by the law on it.

(7) The provisions’® of this section shall apply notwithstanding any-
thing to the contrary contained in section 19.”

7.23. This taken us to section 26, which provides that a guardian of the
person appointed or declared by the Court, unless he is the Collector or a guardian
appointed by will or other instrument. shall not remove the ward from the
jurisdiction of the Court which appointed or declared him without the fcave of

1Cf. O. 32A, Rule 4, Code of Civil Procedure, 1908.
2Section 5(3), Children Act, 1960, as amended in 1978-
3Scc discussion relating to scction 19, supra and para 7.19, supra.
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that Court, except for the prescribed purposes. The leave may be 'general or
special and may be defined by the order granting it. - ’ -

The section needs no change.

7.24. Section 27 deals with the duties of the guardian of the property.
Carrying out the principle laid down in sectidh 20 (fiduciary relatioushlp) it
provides that the guardian is bound to dcal with the property of the ward, as (4#@1
fuily as a man of ordinary prudence would deal with it if it werc his own, and
subject to the provisions of this chapter, he may do. all acts which are reasonable
and proper for the realisation, protection or benefit of the propeiiy.. Although
there is abundant case law on the section, it is mostly concerned with the appli-
cation of thc section in the innumerable situations of infinite variety that present
themselves in actual life No scrious problems arising from the substance or form
of the section have come to notice ahd we do not theréfore recommend any
change in the section. '

7.25. Section 28 deals with the powers of the testamentary guardian in res-
pect of property. In brief, it provides that the power to alicnate immovablé
property of the ward is subject to any restriction imposed by the will or other
instrument under which he is appointed, unless he has been declared by the
Court to be the guardian and the Court permits him by written order to dispose
of any immovable property in a specified manner notwithstanding the restnctlons
imposed by the instrument. v

The section needs no change.

7.26. Section 29 imposes certain limitations on the power ‘of a -guardian
of property (not being the Collector or testamentary guardian) appointed or
declared by the Court, in relation to the alienation of immovable property. Per-
mission of the Court is required for the specdied classes “Of transfers.

We notice that the section is silent as to the disposal of movable property.
heing concerned exclusively with immovable property. So far as movable property
is concerned, the Act docs not directly impose any restriction on the powe:s of
the guardian, except such as may flow from the general fiduciary position of the
guardian' or from obligatons imposed by the Court under sections 32 to 34
and similar general or residuary provisions.

Authority on this subject is scanty. In a Bombay case® decided under the
Bombay Minors Act, 1864, it was held that the general rule was that a Hindu
guardian could pledge the property of the ward for benefical purposes, and in
respect of movables, there was no provision in section 18 of the- Act of 1864.
However, the incurring of marriage expenses was specifically prohibited by that
Act. ' : ‘ '

The Act of 1890, as stated above, contains no direct provision on the sub-
ject. '

7.27. The question to be considered is whether this position should bc
allowed to continue. It is conceivable that the property'of the minor may corfi-
ptise valuable movables. and prima facie. a specific ‘provision safeguarding "t
interests of (he minor in relation td such property appears to be needed. A

1Section 20, Guardians and Wards Act, 1890. ’ ’

*Maharana Shri Ranmal Singh v. Vadilal Vakhatchand, (l 894) I.LR. 20 Bom 61, 71, overruled
on another point in LL.R. 26 Bom. 221.
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While we do not consider it necessary to lay down any rigid restrictions
on the investment of funds of the minor of the hature contained' in the Indian
Trusts Act, 1t is, in our opinion, desirable to make specific provisions as to the
alicnation of movable property exceeding certain value. In modern times, im-
portant classes of transactions may take place as to movables—such as shaves;
bank deposits and the like, and even' jewellery 'and antiques. Leaving the dis-
posal of such property entirely to be goverted by the general or residuary pro-
visions«referred (o above might -sometimes: scriously prcyudue the interests of
wards. ‘

7.28. We therclore recomimend that while retaining the substance of section
29 in so far as it governs immovable property, the following further provisions
shouid be added in that scction. [The present sectlon may be re-numbered as sub-
sution ). :

Sub-scction to be added in section 29 (after re-numbering prcsel,ﬁ
section 29 as sub-section (1)).

(2) Such perso'n shall not, without the permission of the Court—
&) morigage, pledge or charge, or transfer by sale, gift,' exchange
or otherwise, any part of the movable property of his ward, being—

(i) money {whether in cash or invested in any form) exceeding
rupees (wo thousand in value, or

(ii) other movable property exceeding rupees two thousand in
value, or

(b) vary any investment cxceeding rupees two thousand . in value:
Y )

Provided that nothing in this sub-section shall apply to any transaction
undertaken by the guardian on behalf of the minor in the ordinary course
of business or for meeting daily needs or for the immediate preserva-
tion and protection of the property.

7.29. The cfifect of coutravention of the statutory restrictions as to the dis- Section 30—

Recommenda-

tion as
seelion

to

29

posal of property by a guardian is dealt with in section 30. The section pro- Recommendation.

vides that a disposal of immiovable property by a 'guardian in contravention -of
section 28 or section 29 is voidable at the instance of any other person affected
thereby. The view taken in the majority of the judicial decisions $eems to be
that a proceceding to sef aside the rranvfer made in contravention of thc above
restriction®*? is not needed. '

7.30. We do not consider it necessary to recommend any amcndment in Rcwmmcndaﬁon

this regard. However, the word “immovable” should be deleted from section 30, to ame

so that it can apply to the disposal of mavable property” as well—an amendment
that is consequential on the proposed expansion of the scope®™ of section 29. We

.recommend that section 30 should be amended accordingly.

1Cf. section 20, Indian Trusts Act, 1882. '

2 4bdu! Rahman v. Sukhdaval Singh, (1906) 1.L.R. 28 All. 30 (Banerji & Richards J1.).
3Jai Narain v. Bachu Lal, A1.R. 1938 Cal. 369, 372.

dJagarnath v. Chunni, A LR. 1940 All. 416, 421 (Mohammad Ismail & Verma JJ.).
sMem Chandra v. Lalit Mohan, (1912), 16 C.W.N. 715.

sLalit Kumar v. Nagendra Lal, ATR. 1940 Cal. 5§89, 591.

Muthikomare Chetty v. Antonry Udayar, (1915) LL.R. 38 Mad. 867, 877 (Sadaxiva Ayyar &
Spencer J1).

sSivanmalai v. Avenachala, ALR. 1938 Mad. 822 (Venkatesubba Rao & Abdul Ralmian J1).
sJagadamiba Prasad v. Anadi Nath. A LR. 1938 Pat. 337, 349 (Wort & Manohar Lall J1.)-
wGhulum Hussain v. Ayesha Bibi, A.LR. 1941, Mad. 481, 482.

11§ec recom mendation as to section 29, supra.
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7.31. This takes us to section 31, Section 31 is a very detailed section,
laying down with great care in what circumstances the Court ought to grant
permission to the guardian to do the acts mentioned in the section. It provides
that the permission shall not be granied except in case of necessity or for an
evident advantagc to the ward. Detailed provisions as to the form of the order
and its contents arc contained in the sectiom, which also provides that the Court
may cause notice of the application for the permission to be given to any relative
or friend of the ward who should, in its opinion, receive notice thereof and shall
rccord the statcment of any person who appears in opposition to thce applica-
tion. Such a person may not necessarily be the relative or friend.!

7.32. In our view, it is desirable to add, in sub-section (3) of section 31, a
specific provision to the effect that a Court may direct sale by public auction or
private negotiation. We therefore recommend that in section 31(3), clausc (aa)
should be inserted as follows after clause (a): —

“(aa) that the sale shall be by public auction or private negotiation.”
In consequence, section 31(3Xb) should be revised as under:—

“(b) that where the sale is to be by public auction, it shall be............
to the highest bidder............ before the Court or some person etc. (rest as
in the present section).”

7.33. Section 32 deals with the variation of powers of guardians of property
appointed or declared by the Court, such variation to be for the advantage of
the ward and consistent with the law to which the ward is subject.

The section needs no change.

7.34. Under section 33, a guardian appointed or declared by the Court may
apply to the Court for its opinion, advice or direction on any “present question”
respecting the management or administration of the property of the ward. The
section also requires the Court to give notice to such person interested in the
application as the Court thinks fit. The principal object of the section is to
protect the guardian who states in good faith the facts and acts upon the opinion,
advice or direction given by the Court. This is made clear in sub-section (3).

The section needs no change, case law on the section being mainly con-
cerned with its application.

7.38. Scction 34 imposes certain obligations on the guardian of property
appointed or declared by the Court, not being the Collector. Though the matters
dealt with may appear to be of an administrative character, some of them are
important. In particular, the scope of the expression “balance due” in sectign
34(d) seems to have been the subject matter of some controversy, and will be
discussed at the appropriate place.?

7.36. We may first deal with a point of substance. There appears to be need
for a provision conferring on the Court power to award interest. At present,
there is no such power in the Court, even though the guardian has retained
thc moncy improperly beyond the period for which he should have retained it,
or has failed to account for thc money and such failure is deliberate.

3Raja Venugopal v. Kadir Veluswami, (1911) T.L.R. 35 Mad. 743, 744.
*See para 7.39, infra.
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The need for a power to award interest has been pointed out in a Madras
casc.! On a careful consideration of the matter, we are of the view that such a
power is needed. The justice of an order for the payment of interest in such cir-
cumstances is obvious. There should also be a power to disaliow remuncration
for failure on the part of the guardian to submit accounts or te make payment in
time.

7.37. We. therefore, recommend that a sutlablc provision on the subject
should be inserted-- say, as sub-section 12) - section 3L after r-numbering the
present section as sub-scction (1. The new sub-section could be somewhat on the
following lines:— :

“(2) If a guurdian to whqm' sub-scction (J) upplim
(a) fails to maimtain regulur accounts; or

(b) fails 1o exhibit his accounts in the Cowrt on the due date without
proper cause; or

(¢) unduly delays exhibiting his accounts by failing to  appear
before the Couwrt without proper cause; or

(d) improperly retains any moncy or other property in his hands,
whether or not he has been directed by the Court to i1iiake payment
in respect thereof under clause (d) of sub-section ({)?

the Court may, if in its view the justice of the case so requires,—

(i) disallow the whole or any portion of the remuneration due to
the guardian for the period of the account with reference to which
default is committed, and

(ii) also charge interest at such rate not exceeding twelve per cent
per annum as the Court thinks just in the circumstances of the case,
on the money or monetary value of the property in respect of which
default is committed or which has becn improperly retained by the
guardian, for the period of such default or retention, w ithout prejudice
to any other proceedings which may be taken aeainst the guardian.”

7.38. Clausc (@) of section 34 requires the appication (v be Vin the pres-
cribed form”. Such phraseology often receives a technical construction, so that
minor departures from the “prescribed” form raisc connmcrms It would be
better to substitute the words “according to the prescnbed form”. We therefore
recommend that in section 34(a). for the words “in the pnescﬂbed form”, the
words “according to the prescribed form™ should be substituted.

Recommendation
1o insert
section 34(2),

Section 34(a)—
Recommendation.

739. There seems to be a conflict of decisions of the guestion whether. Section 34(d)—
in section 34(d), the “balance due™ means the balance due as shown in the “balance due”.

accounts exhibited by the guardian, or whether it means the balance due as
found by the Court on an examination of the accounts' The former view has
been taken by a few High Courts. namely, Calcutta)® T.ahore.! Madras® and
Nagpur.! In the Lahore case. however, the High Court rcgretted the position.
because the sum was unquestionably due from the guardian.

Kasipathy v. Venugopal. A LR. 1950 Mad. 504, ‘0’ sNY (Krishnas“'nmi Naidu J).
3Gection 34 is to be re-numbered as Quh-Q(‘LfIf)n (.

3 fagannath v. Mahesh, (1916) 21 C.W.N. 688, 691: ALR. 1916 Cul. 459,

sHakim Ray v. Khandli Bai, AILR. 1930 Lah. 420, 421.

sHarikrishna v. Govmdarajufu A.T.R. 1926 Mad. 478, 479 480 and Gopalaswamy v. Ramaiah
ALR. 1944 Mad. 396, 397.

sRamlalsao v. Tan Singh, A.LR. 1952 Nag. 135, 136. para 6 (Kaushalendra Rao & Deo JJ.).
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The Jatter and the wider vicw has been taken by the Allahabad' and Patna’®
High Courts. Incidentally, the later Lahore view seems to fall jn ihis category.?

7.40. Some of the judicial decisions taking the narrower view have ‘statadf
that the matter could be dealt with by the procedure laid down in sections 35
and 30, which contemplate a suit against the guardian, where an administration
bond has or has not becn taken, respectively, That procedurc, however, is some-
what cumbersome and we do not sec any reason why, in a proper case, the
Court itself should pot have power, under section 34(d), to direct payiment:
[t is. no doubt, true that the inquiry under section 34 is, in general, of: &;seme

wory nature—a reason advanced in support of the narrower view in one of

tac earlicr Lahore cases.* However, as was pointed out in a later decision of the
same High Court.” on such a view, the scrutiny of the accounts 'practically
beconmes a farce.

7.41. Whatever be the true construction of the present wording ol clause
(d), we are of the opinion that it will be in the interests of justice to expand
the scope of the expression “balance due” in the context under consideration.
W mav meniion that in the Madras case, a hint as to need for amendment
of the section was given. We therefore recommend that in section 34, at the
end of the clause (d), the words “and also the additional balance found due by
the Court on an examination of the accounts, though not shown in the accounts
cxhibited by him, or so much thereof as the Court directs” should be added.

An apncal may be provided against the order’ under section 34(d), in
view of its important.®

742, We are also of the view that before an order is passed under clause
{d) of section 34, the guardian should be given a reasonable opportunity of being
heard. This may be regarded as implicit in view of the adverse consequences of
such an order. but we would like it to be made explicit. To achieve this objrct,
we recommend the insertion of a new sub-section in section 34 on these lines:

“(3) The Court shall, before an order is. passed under clause (d) of sub-
section (1), give the guardian a reasonable opportunity of bheing hieard.”

743. Section 34A confers power on the Court to award reml‘mcra"t_in,n for
auditing accounts. The section was inserted by an amendment made in 1999?
since it was considered that an adequate audit of accounts was désirable dbﬂ;
had not been provided for in the law as it then stood. The same amendment’ in:
serted ciause (ff) in section 50.

The section needs no change.

7.44. Scction 35 deals with the procedure for filing & suit against the guardian
where an administration bond has been taken from the guardian.

The section needs on change.

r .

1Sita Ram v. Gobindi, A.LR. 1924 All. 593, dissented from in Rarganath v. ‘Mttmrﬂ(;-).‘ AR,
1936 AllL 179, o

tMahomed Fariduddin v. Ahmad Abdul, A.LR. 1928 Pat. 255, 258

3Chonan Singh v. Hor Kanr. AR, 1933 Lah. 484, 485,

Wayir Mohammed v. Bhari. AJT.R. 1932 Lak. 306.

sChanan Singh Sfo Har Kaur, A.LR. 1933 Lah. 484. 485.

sGopalaswamy v. Ramayva, ALR. 1944 Mad. 397, 398.

7CT. Radha Krishan v. Khushy Ram, (1921) 67 L. C. 307 cited in A.LR. 1926 Had. 478. .
3Sec amendment recommended in section 47, infra. .
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743, Section 26 deals with the filing of a suit against the guardian where Section 36—

administration bond was not taken as contemplated by section 35, 1t cmpoawers
any person with fcave of the Court to institute a suit as next friend against the
puardian or his representative,

Sub-scction (2) of the seetion contains a reference 1o section 440 of the Code
of ‘Civil Procedure, which should now be read as Order 32, rules 1 and 42) of
the Code of 1908. We recommend that the sub-section should be suitably revis-
ed for the purpose.

We are further of the opinion that where the Court has passed an order un-
der section 34(d) requiring the guardian to pay in the Court the balance duc. it
should not give leave for the institution of a suit under this section in so far as
e suit relates to that amount. The question of liability of the guardian would
alrcady have been dealt with in proceedings under section 34 and there should
be no necessity for duplicating the proceedings so far as that amount is concern-
éd. An exception may, however, be made where recovery otherwise than by
suit is not practicable.

Accordingly, we recommend that a new sub-section (3) should be dided
to section 36, as follows:—

- “(3) Where the guardian has been required by the Court to make pay-
~cnent of the balunce due under clause (d) of sub-section (1) of section 34,
the Court shall not grant leave under this section for the institution of a
- suit against the guardian in so far as such a suit relates to the amount so
required to be paid, unless the court is satisfied that recovery of that amount
otherwise than by a suit under this section is not reasonably practicable in

the circumstances of the case.”

7.46. Section 37 deals with the general liability of the guardian as trustee. Section 37-

The principal object is to save the right of the ward or his representative to pur-
sue’ any remedy against the guardian or his representative which, not being ex-
pressly provided in either section 35 or section 36, would be legally available
agninst a trustee or the representative of the trustee. The opening part of the
section contains the words “of the two last foregoing section”. Tt is necessary
to substitute. for these words, the words and figures “section 35 or 36” (in con-
formity with current legislative practice), and we recommend accordingly.

4
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CHAPTER

TERAINATION OGF CTIARDIANSHIP: SECTIONS 38-42

3cope. 8.1 Five sections in the Act decal with the termination of guardianship. These
are—
Section 33 - Right of survivorship among joint guardians.
Scction 39— Removal of guardian.
Section 40 -~ Discharge of guardian.
Section {1 — Cessation of authority of guardian.
Section 42 — Appoiaiment of successor to guardian dead, discharged

or removed.

Section 38. 8.2. Section 38 deuls with the right of surviorship among joint guardians. A
surviving guardian is allowed to continue to function as such, till the vacancy is
filled up. The rule as incorporated in the section possesses practical utility.

The section may, therefore, be left undisturbed.

Section 39. 8.3. Scction 39 provides for removal of the guardian by the Court on the
specificd erounds.  Although there is considerable case law on the section, most
of the reported decisions raise questions concerned with application of the sec-
tion, rather than with the principle of the provision. In this position, we have
no change to recomend in the section,

Section 40. 8.4. Section 40 deals with the discharge of a guardian, and seems to need
no change.
) o ws 0 whic! ‘ .
Section 41(1)— 8.5. The circumstances in which the powers of .are guardian ceases are dealt

Recommendation. With in scction 41. A few matters require discussion under the section.

In the first place. section 41(1) provides that the powers of a guardian of the
person ceasc on the death, “removal” or discharge of the guardian. The expres-
sion “removal” has been construed' as including an implied removal under sec-
tion 7(2). We arc of t-c view that in order to avoid future controversy, it is
desirable to add, in section 41(1), the words “express or implied” after the word
“removal”’. We recommend accordingly.

section 41 8.6. The sccond question is concerned with the death of the ward. Section
;«Il’ﬂnit&a&ph- 41(3) provides that when “for any cause” the powers of a guardian cease, the
leath of ward. Court may require him or. if he is dead, his representative, to deliver as it may
direct any property in his posscssion or control belonging to the ward or any
accounts in his possession or control relating to any past or present property of

the ward.

There is. however. some doubt as to whether sub-section (3) of section 41 is
applicable where the minor himself dics. The controversy hinges on the cons-
truction of the words “any cause™ appearing in sub-section (3). The Allahabad
High Court takes the narrower view in this respect? In a Bombay case the

iban v. Sailendra. A LR. 1946 Cal. 272.
2Chandra Bhukhan v. Sajan Kumar, (1920) TL.R. 42 All. 1, 4, 5.
SMurlidhar v. Vallabhdas, (1909) T.L.R. 33 Bom. 419, 421.
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Court granted a discharge to the guardian on the death of the minor, thus im-

p.licdly adopting the wider view. The Lahore High Court' also takes the wider
view.

8.7. We think that the wider view should be incorporated by an express Recommendation
amendment of the section. Even at present, the language of section 41(3) is wide ;:ctaig:nfl(l)
enough to include the casc of a guardian ceasing to be such by reason of the and 41(2).
death of the ward> However, a doubt has been expressed as to- whether the
Court has any power in such a situation—the suggestion being that the parties
must be left to litigate in an ordinary Court® The position should be made clear
by a suvitable amendment recognising the wider scope of the section.

Accordingly, we recommend addition of the following words at the end of
section 41(1)(c) and 41(2Xc): —

“or by the death of the ward”.

8.8. Assuming that section 41 applies to the case of the death of the ward,* Section 41‘(!3)—
there is some obscurity as to the precise order to be passed by the Court in such ooc oreer
a situation under section 41(3). Should it be an order for-—

(a) delivery of the property to the heir of the minor, or
(b) filing of an inter-pleader suit® or

(¢) directing any other course?

8.9 Delivery to the heir would prima facie be an expedient alternative. Recommendation
However, there is no specific provision permitting delivery to the heir. The ?1(3?. section
absence of power to direct delivery of the property of a deceased ward to an
heir is likely to lead to serious hardship in certain cases. In our opinion, justice
requires that the Court should be given® a wide discretion in the matter. To
avoid needless controversy, the law should be amended to recognise by express
enumeration the powers of the Court in this respect so as to obviate the doubt
expressed in some decisions.’

8.10. Tn this connection, we would like to quote the observations of Shadi View of Shadi
Lal CJ. in a Lahoure case® The observations are as follows:— Lal CJ.

“It is also conceded that these powers can be exercised when the guar-
dianship of the property is determined by any of the causes specified in sec-
tion 41(2). Why should be Court become functus officio, if the cause deter-
mining the guardianship is the death of the ward? Is there any reason for
making this differentiation? Surely, the Court which has appointed the guar-
dian and is acquainted with his dealings with the property is in a much
better position than any other Court to settle various matters relating to his
stewardship of the property. This method of deciding disputes about the
nature and the extent of the property and the liability of the guardian with
respect to that property provides not only an efficacious but a cheap and

1Shibcharan v. Bhawani, A.I.R. 1928 Lah. 495, 496.

2Kullappa v. Palaniappa, A.L.R. 1951 Mad. 574, 575 (Vishwanath Shastri J.).
*Tulasidas v. Madhavdas, A.LR. 1926 Mad. 148, 149 (Srinivas Ayyangar I.).
4Para 8.7, supra.

8See discussion in Mr. Sugrabi v. Mustakem Khan, A.1.R. 1944 Nag. 334, 335.
¢Kullappa v. Palaniappa, A.LR. 1950 Mad. 574 (Vishwanath Sastri J.).
"Tulasidas v. Madhavdas, A.L.R. 1926 Mad. 148, 149 (Srinivas Ayyangar J.)
Shiv Charan Lal v. Bhawani Shankar, ALR. 1928 Lah. 495,496, ~
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expeditious remedy. There i8 no repson why the Court shauld be deprived
of Ihl‘; jurisdiction when the guardianship is determined by the death of - lhc

WelT

8.1 In view of the points made above, we recommend that in sﬂtmn 41,

a mew sub-section. somewhat on the following lines. shouid be inserted:--

“(3A) Where the powers of a gugrdian cease by reason of the death of
the ward, the Court may, without prejudice to the powers conferred on it by

suh-section (3), require the guardian, or if he is dead, his representative. to de:

liver the property or accounts referred 1o in sub-section (3) to such person as
the Court may, after a summary inquiry, determine to be the person legally
cutitled thereto by reason of the death of the ward

“Provided that anv determination by the Court shall be limited
te (he orders to be passed under this section and shall not affect the title of
any other person claiming to be so entitled;

“Provided {urther that the Court may, in an appropriate case, direct
any person claiming to be so entitled to take appropriate legal proceedings
for the establishment of his title and make such orders as the Court thinks
fit for the custody of cuch prope'r!\' or ar‘munrs‘ pending the result of such
legal proceedings.” -

8.12. This takes us to section 42, which provides for the appointment by

the Court of a successor to a guardian in two cases:—

(i) where the guardian is discharged. or, undcr the law to Wthh the

ward is subject, ceases to be entitled ta act: or
(il) where the guardlan is removed or dies.

Yy

In the first case, ‘:tbe power of the Cburt is confined to a guardian a-ppoin:t'ed

or declared by thé Court. Th the sécond case, the power extends also to a guar-
dian appomted by a will or other ihstrument. The procedure in Chapter 2 must
be followed.! ' The terms of the section have created no problems, but a questmn
has arisen as to how far an order appointing a second guardian under sectioh 42
is appealable under scction 47. We propose to consider the matter under ‘he
latter section.? ’

L3

1See, in particular, section 11.
2See discussion as to section 47, mfm (para 9. 7.,



CHAPTER 9

SUPPLEMENTAL PROVISIONS: SECTIONS 43-51

9.1. Supplemental provisions are contained in sections 43 to 51. These are—- Sections

Section 43. Orders for regulating conduct or proceedings of guar- et
dians and enforcement of those orders.

Section 44. Penalty for removal of ward from jurisdiction.

Section 45. Penalty for contumacy.

Section 46. Reports by Collectors and Subordinate Courts.

Section 47. Orders appealable.

Section 48, Finality of other orders.

Section 49. Costs.

Section 50. Power of High Court to make rules.

Seciion 51, Applicability of Act to guardians aiready appointed
by Court.

9.2, With reference to section 43, it is only sub-section (4) that needs some Section 43—
comment. This sub-section contains references to sections 492 and 493 of the Recommendation.
Code of Civil Procedure, which should now be revised so as to read as reference
to Order 39. rules 1-2, Code of Civil Procedure, 1908. We recommend necessary
amendment of section 43,

9.3, In section 44. the amount of maximum fine needs revision in view of the Sections
decline in the purchasing power of the rupee since 1890. The section at present 44 to 46.
provides as under:—

“44. If, for the purpose or with the effect of preventing the Court from
exercising its authority with respect to a ward, a guardian appointed or
declared by the Court removes the ward from the limits of the jurisdiction
of the Court in contravention of the provisions of section 26, he shall be
liable. by order of the Court. to fine not exceeding one thousand rupees, or
to imprisonment in the civil jail for a term which may extend to six months.”

Our recommendation would be to substitute, for the words “one thousand™,
the words “five thousand” rupees.

The amounts of fine mentioned in section 45(1), last paragraph also appear
to need revision in view of the changed economic conditions. This paragraph
mentions three amounts, in this context—

(i) the amount of fine as fixed initially must not exceed one hundred
rupees:

(i) in case of recusancy, a further fine may be imposed for a continuing
default, but it must not exceed ten rupees for each day after the first during
which the default continues;

(ii}) the amount of the fine should not exceed five hundred rupees in the
aggregate.

It would be appropriate to increase the first and third amounts tenfold.
having regard to the decline in the purchasing power of the rupee since 1890.

59
5--2 M of LI&CA/ND/80



Section 47,

Section 47 and
orders under
section 34(d).

Section
47(ffy—Re-

commendation.

Section 47 and
orders under
section 42,

60

As to the second amount. since it is a further fine for a continuous default,
afivefold incresse will do.

Accordingly, we recommend that the last paragraph of section 45(1) should
b revised as under:

“the person, guardian or representative, us the case may be, shall be
liable, by order of the Court, to fine not exceeding one thousand rupees, and
in case of recusancy to further fine not exceeding fifty rupees for each day
after the first during which default continues. “and not exceeding five
thousand rupees in the aggregate, and to detention in the civil jail until he
undertakes to produce the minor or cause him to be produced. or to compel
his retuzn, or to deliver the statement. or to exhibit the accounts or to pay
the balance, or to deliver the property or accounts, as the case may he.”

Section 46 nceds no change.

9.4. The list of appealable orders is given in section 47. We need not enume-
rate them, but shall confine oursclves to the points that nced consideration.

9.5. The first point concerns orders under section 34, clause (d). which are.
at present. not appealable. In our view, an order under this clause. even as the
clause now stands, is an order of some importance «nd should be appecalable.
Obscrvations of eminent Judges' have indicated the need for providing an appcal
against these orders. After the amendment? which we have recommended in sec-
tion 34(d). an appea! is all the more necessary against such orders, as their scope
will now be much wider than at present.

An order refusing to pass a direction under section 34(d) should also be
appealable. Of course, the appeal should be against a final order, and not a
merely interlocutory one, whether it be one directing payment or one refusing
to direct payment,

9.6. Accordingly, we recommend that in section 47, after clause (f), the fol-
lowing new clause should be inserted:

“(f) under clause (dY or [Sub-section (I} of] section 34. requiring the
guardian to make payment into Court of the balance due as specified in
that clause or refusine so to require him, not being an interlocutory order in
either case.”

9.7. The next point relating to section 47 concerns orders under section 42.
There seems to be a certain amount of obscurity* on the question whether an appeal
lies against an order appointing a second guardian under section 42. The order is
not specifically mentioned in the list of apnealable orders as given in section 47.
The Chief Court of Sind has taken the view® that the order under secton 42 really
falls under section 7 and is therefore appealable. On the other hand according to
the Calcutta view.” an appeal does not lie against an order under section 42, but
if the Court, before passing such an order, has not complied with the procedure
for removal of the guardian under section 39, then an appeal would lie against
the order of removal.

'E.g. Gopalaswamy v. Ramayya, A.1.R. 1944 Mad. 397 (Leach C.1.).

*Paragraphs 7.34 to 7.36, supra.

#Section 34 will be re-numbered as section 34(1) see Chapter 7, supra.

4Para 8.12, supra.

SGhulam Hyder v. Abdul, (1914) 7 Sind Law Reporter 90; 23 Indian Cases 776.
S*Mahabir v. Bidhi Chand, (1914) 20 Calcutta Law Journal 298; 27 Indian Cases 28.
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In our opinion, this is a matter on which the position should be specifically
laid down in the Act. particulariy in view of the we'l recognised ruic that a right
of appeal must be given expressiy. Having regard to the nature and effect of
the order, there can hardly be any doubt as to the need for a right of appeal.

9.8. Accordingly, we recommend that in section 47, a new clause (k) should Section 47(k)—
be inserted at the end of the section. in these terms:— Recommendation.

“(k) under section 42, appointing or declaring, or refusing to appoint or
declare, a oqardian as successos 1o a euardian in the circumstances specified in
that section.”

As o consequential change, in clause (§) of the section, the full stop at the

cnd should be replaced by the word and punctuation mark: “:or”.
9.9. This takes us to section 48, which reads as under:—-

“Save as provided by the last foregoing section and by section 622 of
the Code of Civil Procedure, an order made under this Act shall be final, Section 48.
and shali not be liable to be contested by suit or otherwise.”

[Section 622 of the Code of Civil Procedure of 1882 corresponds to
section 115 of the Code of Civil Procedure, 1908].

9.10. The wording of the section is peremptory. But orders under the Act
are intended for the protection and welfare of the minor, and the proceedings Effect of the
are not adversary in the usual sense. In a number of cases,' orders as to CUS- ngicially
tody. sanction of alienations and the lke have been cancelled or modified by construed.
the Court to suit changed circumstances®-*. The “finality” of the order is
confined to a suit or any other form of litigation of a substantive character,
and dces not bear cancellation or modification of the order in appropriate
cases,

J1. rti , it is recognised that orders as to custody are temporary.*
9.11. In particular i recogni ha s y porary Temporary
; . .. . nature of
A possitle exception would be an order appointing a guardian®—an order orders.

which can either be contestcd on appeal® or (in effect) be set aside by taking
proccedings for the removal of the gurrdian. But apart from such special situ-
ations, courts have, in general, attempted to achicve substantial justice by
allowing review in suitable cases’” In an exceptional case, even an order of an
appointment of a guardian has been recalled.®

9.12. In our view, the language of the section ought to be modified to

bring it in harmony with the demands of justice and with actual practice of Need for
the courts.

9.13. It may be noted that the provision in section 48 is, to a large extent. yisiory of
derived from the Act of 1874° relating to European British minors. Section 9 section 48.

1See Harnam Singh v. Komala Devi, ALR. 1971 H.P. 25 (review cases).

2Ram Harakh v. Jagannath. A LR, 1932 All. 5, 8.

3Nagardas v. Anand. (1907) LL.R. 31 Bom. 590.

Y. Munisamappa v. Krishnamma, A.LR. 1959 Mys. 150.

sFurid v. Mitho, '43 P.R. 1906 followed in Shai fan v. Vholi, A.LLR. 1922 Lah. 395.
sSection 47.

"Rashmoni v. Gunada, ALR. 1915 Cal. 49; 19 C.W.N. R4. 88

SWalmia Khatoon v. Kabiruddin, ALR. 1958 Pat. 410.

’Section 9. European British Minors Act (13 of 1874).
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of that Act provided that “Save as provided by section 8. no order passed under
this Act in respect to the guardianship of a minor’'s person or property shall
be liable to be contested in any other proceedings”. However, it should be
noted that by section 8 of the same Act, it was, inter alia, provided that “in
cases instituted under this Act, the Court shall be guided by the procedure pres-
cribed in the Code of Civil Procedure in so far as the same is applicable........ ”,
Thus, in the scheme of the Act of 1874, the provision of the Civil Procedure
Code relating to review became applicable to all orders under that Act.

9.14. Tn the light of the above discussion, we recommend that section 48
shonld be revised as under: —

“48. (D) Save as provided by section 47 of this Act or by section 115
of the Code of Civil Procedure, 1908. an order under this Act shall be final
and shall not be liable to be contested by suit or otherwise.

(2} Nothing in this scction shall affect the jurisdiction of the Conrt to
vary, by way of modificarion, addition or omission, “an order passed under
this Act, where the Court after due notice to the parties is satisfied that it
is necessary or expedient to do so.”

9.15. We have disposed of section 48, Section 49 provides that the costs
of any proceeding under the Act, including the costs of maintenance of a guar-
dian or cther person in the Civil Jail, shall, subject to rules made by the High
Court, be in the discreton of the Court in which the proceeding is held. Al-
though the corresponding provision' in the Code of Civil Procedure is more
specific, it does not appear to be necessary to be so elaborate in the Act under
consideration. The section may therefore be left as it is.

9.16. At present, the Act contains no direct provision for the recovery of
various amounts that might become due under its provisions from guardians.
Sections 35, 36, 43(4) and 45 do contain certain provisions which could be
pressed into service. but these are indirect or secondary and the procedure is not
expeditious. We are of the view that there is need for an express provision
authorising the recovery of such amounts as arrears of land revenue.

Accordingly, we recommend that a new section—say, as section 49A—should
be inserted in the Act on the subject as follows : —

“49A. Any amount that becomes due under the provisions of this Act
from a guardian by virtue of an order of the Court, without prejudice to
any other mode of recovery,® be recoverable as arrears of land revenue.”

9.17. Section 50 enumcrates the matters with reference to which rules can
be made by the High Court.” Tt needs no change.

9.18. Section 51 deals with the application of the Act to a guardian ap-
pointed under any enactment repealed by the Act. These enactments were enu-
merated in a Schedufe which was annexed to the Act 1890 as originally enacted
and referred to in section 2. Section 2 and the Schedule were repealed in 1938
by the Repealing Act. By now, all such guardians must have been dead and
the wards also must have either attained majority or died. We therefore recom-
mend that section 51 should be repealed.

ISection 35, Code of Civil Procedure, 1908 (costs).

*Cf. section 232, Tncome Tax Act, 1961 and Jagdish Pratap v. State of U.P. ALR. 1973 S.C.
1059.

#8ee rlco sections 1O(1)(e), L1(1)(b), 31, 34(a) and 49.



CHAPTER 10
SUMMARY OF RECOMMENDATIONS

We summuarisc below the recommendations made in this Report.

Chapter 4—Definitions.

(1) The definitions contained in scction 4 should be re-arranged in the al-
phabetical order.’

(2) The definiton of “guardian™ in section 4(2) should be amended by add-
ing an Explanation to cover a de facto guardian.’

Chapter 5—Empowerment of subordinate judicial officers.

(3) Section 4A(l) should be amended by substituting, for the words “original
civil jurisdiction”, the words “unlimited original civil jurisdiction”, so that dele-
gation of powers of the Court under the Act may be made only in favour of
senior judicial officers.?

Chapter 6—Appointment and declaration of guardian.

(4) In section 7, an Explanation should be inserted to provide that “property”
inciudes hereditary trusteeship.t

(5) In section 7, a new sub-section should be inserted to ensure that the Court
can make an appointment of a guardian conditional on the performance of a
condition by the guardian.’

(6) In section 8, a new clause—clause (bb)—should be added to entitle the
minor himselt to apply to the Court for the appointment of a guardian in certain
cases.®

(7 In scction 12, 4 provision should be added in express terms regarding
power to make an intcrlocutory order (for production of the minor) in respect to
procecdings under scction 257

(8) In section 14, the present provision requiring Courts to send a report to
the State Government (in case of multiple proceedings filed in Courts which
arc not subordinate to the same High Court) should be altered. TIastead. this
repert should be submitted to the High Court in whose jurisdiction the proceed-
ings were instituted. The High Court having jurisdiction over the place where
they were first instituted should decide where the proceedings should continue.?

{9) Section 17 should be revised so as to make the minor’s welfare the para-
mount consideration in the appointment of a guardian and to equalise the posi-
tion of the mother with that of the father and to spell out the considerations re-
levant for determining what order will be for the minor’s welfare.’

Para 4.5.

?Para 4.13.

Para 5.2.

Para 6.10.

“Pary 6.21.

SParagraphs 6.24 and 6.25.
*Para 6.30.

8Para 6.33.

9Para 6.48.
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110) In section 17, a new provision should be inserted to empower the Court
to call for periodical repoits from a guardian appointed by the Court.!

(11) Section 6 of the Hindu Minority and Guardianship Act, 1956 should be
amended as to the age upto which the custody should ordinarily be with the
mother. The age should be revised from five to twelve years.?

(I A new section - section 18A---should be added as to the appointment
of a juristic person as guardian. subject to certain conditions.?

(13) Certain amendments shouid be made in section 19 1o cnsure that the
welfare of the minor  becomes tise paramount consideration in appointing a
guardian.*

[As to making welfare of the minor paramount under section 25. see
point concerning section 25, infral.

(14) Tt should be provided in section 19 that clavses (a) and (b) of the sec-
tion do not apply where the husband or the father {or mother) is the applicant
for guardianship.®

(15) In section 19(b), after the word “father” the words “or mother” should
be added.’

(16) Section 19, clause (b), should be confined to persons other than married
females.’

(17) Where, under personal law, the mother or the father is not the natural
guardian of the minor, then he or she should also be excluded from the pre-
ferential position given by clause (b) of section 19.8

Chapter 7—Rights, duties and liabilities of guardians.

{18} Section 21. which empowers a2 minor to act as a guardian in certain
cases, should be modifie:] as recommended.?

(19) Section 22 should be amended to empowcr the Court to authorise the
grant of expenses for the maintenance of the minor,*

(20} Section 25 should be revised—
(i) to make verbal changes in regard to the archaic phrase “arrest”,
(i) to make wclfarc of the minor paramount, and

(iii) to add a provision for consulting the wishes of the minor in
certain cases.”

(21) In regard to proceedings under section 25, welfare of the minor should
prevail notwithstanding anything to the contrary contained in section 19,9

Para 6.49.
*Paragraphs 6.50 and 6.53.
2Para 6.56.
*Paragraphs 6.59 and 6.83.
Paragraphs 6.59 and 6.83.
*paragraphs 6.75 and 6.83.
Paragraphs 6.76 and 6.83.
3paragraphs 6.8 and 6.83.

*Para 7.7,

10Para 7.82.

“Para 7.22.

BPara 6.61



65

(22) In section 29, provisions restricting the disposal by the guardian of
movable property exceeding rupees two thousand in value, or variation by him
of investments exceeding that value, without the permission of the Court, should
be added. Exception may be made for certain specified cases.!

(23) Section 30 should be amended to delete the word “immovable”, so
that the section will apply to all property. This is conscquential on the recom-
mendation to expand the scope of section 29.°

(24) In section 31(2), an express provision authorising the Conrt to direct
a private sale of property should be added.?

(25) Scction 34 should be amended to confer power on the Court to direct
the defaulting guardian to pay interest and to disallow remuneration for failure
to submit accounts by the guardian.'

(26) In section 34(a), for the words “in the prescribed form™. the words
“according to the prescribed from” should be substituted.®

(27) In section 34(d), an amendment should be made to provide that the
balance as found by the Court may be ordered to be paid by the guardian in case
of default.®

(28) In section 34, a new sub-section should be inserted to require that the
guardian should be given a reasonable opportunity of being heard before an
order requiring payment under section 34(d) is passed.

(29) In section 36(2), the reference to “Code of Civil Procedure” should now
be suitably revised as a reference to 0.32, R. 1 and 4(2) of the Code of 1908.°

(30 A new sub-section (3) hould be added to scction 36 as follows:—

“(3) Where the guardian has been required by the Court to make pay-
ment of the balance due under clause (d)y of sub-section (1) of section 34,
the Court shall not grant leave under this section for the institution of a
suit against the guardian in so far as such a suit relates to the amoumt so
required 1o be paid, unless the Court is satisfied that recovery of that
amount otherwise than by a suit under this section is not reasonably prac-
ticable in the circumstances of the case.””

(31) The opening words of section 37 should be replaced by a reference
to sections 35 and 36, in conformity with current practice in legislative drafting.i*

Chapter 8—Termination of guardianship: sections 38-42.

(32) In section 4I(1)a), after the word “removal”, the words “express or
implied” should be added.”

1Para 7.28.
2Para 7.30.
3Para 7.32.
4Para 7.37.
Para 7.38-
SPara 7.41.
“Para 7.42.
“Para 7.45.
*Para 7.45.
*Para 7.46.
HPgra 8.5.
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(33) In section 41(1Xc), the case of the ward’s death should be added.!
(34) In section 41(2)(c) also, the case of the ward’s death should be added.?

(35) In section 41, a new sub-section should be inserted to empower the
Court to give certain directions as to the delivery of property on the death of
the minor.?

Chapter 9—Supplemental provisions :
Sections 43—351

(36) In section 43(4), a reference to Order 39, Rules 1-2, Code of Civil
procedure, 1908 should be substituted.!

(37) In section 44, the amount “one thousand rupees” should be reised to
“five thousand rupees”.’

(38) In section 45, the various amounts of maximum fine sioould be in-
creased as recommended.®

(39) In section 47, a new clause (ff) should be inserted to provide for an
appeal against an order directing or refusing to direct the guardian under section
34(d) to make payment of the balance due.’

(40) In scction 47, a new clause (k) should be inserted to make appealable
orders for the appointment of a successor guardian under section 42. As a
consequential change, in clause (i), the word “or” should be added at the end,
and the full stop should be replaced by a comma.?

(41) Section 48 should be revised so as to make an express provision for
the variation of an order by the Court on certain grounds.®

(42} A new section 49A should be introduced to empower the recovery of
various amounts due from a guardian under the Act as arrears of land revenue.-

(43) Section 51 should be repelaled.”

P. V. Dixit . Chairman
S. N. Shankar ... Member
Gangeshwar Prasad ... .. Member
P. M. Bakshi ... Member-Secretary

22nd April, 1980.

Para 8.7.
2Para 8.7.
Para 8.11.
Para 9.2.
SPara 9.3,
SPara 9.3,
Para V.6.
8Para 9.8.
¥Para 9.14.
WPara 9.16.
UPpara 9.18.



APPENDIX 1
POSITION AS TO CUSTODY OF CHILDREN IN PERSONNEL LAW

Custedy of children in Hindus is governed by the [ollowing statutory pro- Custody in
vision:---'-* Hindus.

“6. Natural guardian  of a Hindu minor: The natural guardians of a
Hindu mmor, in respect of the minor's person. as well as in respect of the
minor’s  property (excluding his or her undivided interest in joint family
property), are—

(a) in the casc of a boy or an unmarried girl—the father, and
after him, the mother:

Provided that the custody of a minor who has not completed the age
of five years shall ordinarily be with the mother;

(b) in the case of an illegitimate boy or an illegitimate unmarried
gul—the mother, and after her, the father;

“(c) in the case of a married girl—the husband;

Provided that no person shall be entitled to act as the natural guardian of
a minor under the provisions of this section—

(a) if he has ceased to be a Hindu, or

(b) if he has completely and finally renounced the world by be-
coming a hermit (vanaprastha) or an ascetic (yati or sanyasi).

Explanation.—In this section, the expressions ‘father’ and ‘mother’ do
not include a step-father and a step-mother.”

As to Muslims, under Hanafi law, the mother is entitled to the custody of a Custody in
male child until the child attains the age of seven years and of a female child I‘l‘{ﬁi{g)'aw
until puberty.’' If the mother is absent or disqualified during the age of the
child mentioned above, the custody of the child belongs, in Hanafi Law, to the
specified female relatives.  If the mother and the female relatives are all dis-
qualified, then the father and (in his absence) the specified male relatives become
entitled to custody.” After the ages mentioned above (i.c., in respect of a
male child above the age of seven years or of a female child who has attained
puberty). the father becomes entitled to the custody.”

Among Shias. the first right of custody is that of the parents, and priority Shia Law.
between them is determined on the basis that the mother should be entitled
during infancy, i.e. in the case of male till the age of two years and female till
seven years. lLater on. the father has the right to custody” Among Shias
failing the parents, the grand-father is entitled to the custody, and failing him,
certain specified relatives are entitled.’

1Section 6, Hindu Minority and Guardianship Act, 1956.

2For history of Hindu law, see Appendix 2.

3Tyabji, Muslim Law (1968). page 216, paragraph 238.

'As to husband’s rights, sce discussion as to scction 1.

“Tyabji. Muslim Law (1968), page 217, paragraph 239, and page 218, paragraph 24].
#Tyabji, Muslim Law (1968), page 218, paragraph 242.

TTyabji, Muslim Law (1968), page 228, paragraph 249, Summary.

sTyabji. Muslim Law (1968), page 221, paragraphs 245 to 249.
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APPENDIX 2
HISTORY OF THE LAW iN INDIA
L Iairoductory

Evolution of the Jaw of pusrdianship in India is one of the most interesting
chapters in Indian legal history.  The carlier developments in this field are
vitally and integrally connected with the British rule and its impact on Indian
legal institutions.

The Britsh Government's original--and most important—-non-trading acti-
Viy in India was the collection of land revenue. o facilitate the collection of
revenue from minors’ estates, legislation became necessary. The second most
important function of the British Government was the administration of justice.
For the iepresentation of minors in liigation, again, legislation was necessary.
Litigaticn in those times was concerned mostly either with revenue or with pro-
prietary matiers  Early legislation relating to minors and guardians was there-
fore predominantly concerned with proprietary aspects.  There was also an
immediate need for regulating the affairs of European British subjects. This

need resulted in the passing of a specific Act! applicable to European British
minors.

However, side by side with this legislative development, another silent
change was taking place through judge-made law. The West was gradually
having its impact on some parts of personal law of the Hindus who,—first in
the Bengal Presidency and later in big towns of the Bombay and Madras Pre-
sidencies-—were coming into close contact with the ruling class, thereby imper-
ceptibiy  imbibing some of their customs and practices. It was
through this process that the practice of making wills (a practice which itself had
travelled {rom the Roman law to the common law) came in vogue and gained
recognition as part of the Hindu law as administered in British India.

Roman faw had a system’ of appointing testamentary guardians, and the
appomtment of a guardian by will also came to be recognised amongst Hindus.
In a case of 1807 refeired to by Strange the Pandit recognised, apparently as
a matter of course, that the father’s testamentary nomination of his brother as
guardian should prevail against the claim of the natural guardian, the widow.
The power of a father to appoint a guardian for his minor son by will was
again recognised in a case repoited! in 1867.

All these developments supplied the material that formed the content of
the law of puardianship as it existed in the latter half of the 19th century,

However, social and political conditions-——and the accidents of history- -were
responsible for a fragmented structure of the legislation on the subject. Unifor-
mity and coherence were to a large extent lacking. For example—speaking of
want of uniformity—the following peculiar features of the position before 1890
may be mentioned:

(a) different laws™ were in force in different local areas. such as the
Bengal Presidency, the Bombay Presidency and the Madras Presidency;

‘The Evropean British Minors Act (13 of 1874).

“For Roman law. sce Appendix 3.

astrange, Hindu Law, Veol. 2, page 72,

tSoobah Doorgah Lul Jha ¥. Rajalt Neelunand Singh, (1867) 7 W.R. 74 (Cal.).
sDetails will be found infra.
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{b) there were differences as regards the rules applicable to European
British subjects and the rules applicable to others;

{c) there were also differences as between the jurisdiction exercisable
by Chartered High Courts and the jurisdiction vested in other Courts--a
diffcrence which, to some extent, is continucd’ even by the Act of 1890.

i1. Hindu Law

Rules Jaid down in the legal system on this subject are not new to India.
In ancient India, infants and students were entitled 1o the special protection of
the king, until the attainment of majoriy by he former and until the completion
of study by the laticr.  The propertics of minors were to be protected®. The
duty of the king to protect his subjects thus especially extended to such persons.

According to the manusmriti,” the king shall protect the inherited (and
other) property of a minor until he (the minor) has returned (from his teacher’s
house) or until he has attained majority.

“The minority ends with the sixtcenth year™.?

In one of the comments on the Bill which led to the present Act, the role
of the Courts in regard to appointment of guardians has been beautifully deduced
from the duties of the king.’ and also sought 10 be supported by reference to
some of the ancient Indian law-givers. A verse of Baudhayana has also been
quoted—

“The King s beund to defend his subjects. their goods and chattles,
lands and tenements.”

The comment has [urther observed -,

“Infants are incapable of taking care of themselves and are therefore
peculiarfy under the protection of tae king. It is impossible for the king
to do so per se in cach individual case. He therefore delegates this carc
to his courts of law and equily, who exercise it by appointing guardians or
curators, by guiding and controlling their acts and limiting may,—abrogat-
ing-~the rights of natural guardians in some instances. Besides this,
though the law imposes upon the father a duty in connection with his children
and gives him credit for ability and inclination to execute it, yet that pre-
sumption, like all others, would fall in particular instances, and if an ins-
tance occurred in which the father was unable or unwilling to exccute that
duty or was actively proceeding “against it, of necessity the Crown must
place sumewhere a superintending power over those who cannot take care
of themselves—vide Powell v. Cleaver.”

Dr. Rattigan’s views arc also of interest® as to the position in ancient India--

“Looking at the question from a legal aspect, it is to be observed that
under beth systems (Hindu and Muslim law), the ruling power is recog-

1Section 1. Act of 1890 Section 12, Proviso, Hindu Minority and Guardianship Act, 1956.
2).C. Sarkar, Epochs in Hindu Tegal History (1958), pages 58 and 72,

sManusmriti, VIIL. 27; Vol. 25 S.B.E. (1967, page 237, and footnotc 27.

4Kulluka on Narada, T1T. 37.

sNational Archives. File relating o Act 8 of 1890, page 92/correspondence.

oDr. Rattigan (in his comment on the Bitl), National Archives, Legislative Department Papers
reluting to Act 8 of 1890. Appendix Y, pages 5-6.
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nised as the supreme or universal guardian of all incapacitated persons,! and
it is only a nautral corollary from this principle that in both systems we
should also find a certain power of interference permitted to the sovereign
in regard to the marriage of minors. Thus, in a text cited in the Nirnaya
Sindhu (the highest authority in the Benares and Mahratta schools on ques-
tions rclating to marriage). Chapter I, page 32, and attributed to Manu,
a girl who has no rclatives competent to give her 1n marriage is commanded
to repair to the ruling power.  And Narada in his Institutes (Capter XI11,
22) lays down the same rule in these words: ‘If there be none of these (i.c.,
relatives competent to give in marriage) the girl shall apply to the king,
and, having obtained his permission to make her own choice, choose a hus-
band for herself’. So also in thc Muhammadan Law in default of the
agnales, certain uterine relations, and the moula-al-mawalah, the power of
giving in marriage is vested in the ruler and the kazi (see Bailey’s Muham-
madan Law, page 46; Amir Ali’'s Personal Law of the Muhammadans,
page 192).”

HI. Muslim Law

In Musiim law also, in default of the de jure guardians, the duty of appoint-
ing a guardian for the protection and preservation of the infant’s property de-
volves on the Judge as the representative of the sovereign.?

It may also be mentioned that the capacity of Hindu and Muslim fathers
to appoint, by their wills, guardians for their children after death has been re-
cognised by the legislature in India since the datc of the Permanent Scttiement.’

We do not, however, proposc to embark upon a detailed discussion of the
rules of Hindu and Muslim law, as those rules do not seem to have furnished
to any noticeable degree the source material for the content of the rules en-
acted in the Act of 1890.

1V. Pasition before 1890--The Acts and the Regulations.

It is now time to discuss the position in India before the Act of 1890.
Before 1890, there was no all India Act dealing with the guardianship of minors.
The matter was governed, in part, by several scattered Acts or Regulations and,
in part. by certain uncodified rules of personal law. The principal legislative
measures may be enumerated:

(1) Act 40 of 1858 (The Bengal Minors Act), originally applicable to
the Bengal Presidency, but later also extended to the Punjab, Oudh etc.
This Act did not apply to minors who were European British subjects, nor
to persons under the superintendence of the Court of Wards.

(2) Act 9 of 1861 (An Act to amend the law relating to minors). This
Act made certain provisions supplementing the legislation relating to
minors. It was not applicable to European British subjects.

1Authorities in Hindu Law—

(i) Colebrooke’s Digest, Vol. 11 (London Ed.), page 542.

t1i) Manu, Chapter VIH, verse 27.

Mubammadan authoritics -

(i) Macnaghten’s Principles of M.L., Chapter VITL. paragreph 6: 12 Suth. W.R. 337.
(i) Das Moslemische Recht von Micolans v. (Tornauw. page 153 leipzig, 1855).
2Imambandi v. Mursuddi, (1918) LL.R. 45 Cal. 892, 893 (C.P.C.).

3Trevelyan an Minors (1912), page 63, refers, inter alia, to Bepgal Regulation 5 of 1799 and
Bengal Regulation | of 1800,
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(3y The Bombay Minors Act (20 of 1864) applicable to the Bombay
Presidency. It did not apply to European British subjects,

{(4) (a) Madras Regulation 5 of 1804 and certain other Regulations of
the Muadras Code. which were applicable to the Madras Presidency.  These
did not apply to European British subjects, or to persons under the super-
intendence of the Court of Wards.

(b) Madras Minors Act (14 of 1858).

{5) The European British Minors Act (Act 13 of 1874), relating to the
guardianship of European British minors. Tt did not apply tc territories
within the jurisdiction of the Chartered High Courts.

(6) Provisions in the charters of the Chartered High Courts.

The legislation of 1858, 1864 etc. merely conferred expressly a certain juris-
diction on the courts and defined exactly the position of those who availed them-
selves of, or were brought under those Acts.! ?

The genesis of these Acts is of interest.  Soon after the establishment of g oy of
the Court of Wards in Bengal,' it was found necessary to give to the Civi} Courts legislation
. . . § ' on puardianship.
powers to nominate geardians of minors over whom that Court possessed no
power.*

The first major step in this direction was the enactment of Bengal Regula-
tion 1 of 1800, which authorised Zillah Judges, where there were no testamen
tary guardians. to nominate guardians to disqualified landholders not subject to
the authoritv of the Court of Wards. This Regulation, with others relating to
the same subject, was repealed by the Bengal Minors Act (40 of 1858), which
provided a machinery for the appointment of managers of the estates’ and guar-
dians of the person of minors (not being European British subjects)’ residing in
Bengal outside the limits of the original civil jurisdiction of the High Court.

Similar provision was made for the Madras Presidency by Madras Regula-
tion 5§ of 1804, section 20, and 10 of 1831, section 3, and for Bombay Presidency
by Act 20 of 1864, which was in terms similar to Act 40 of 1858.

The Bengal Minors Act (40 of 1858) was the result of certain practical Act of 1858—
difficulties which had been revealed by the case law or otherwise in the working Genesis:
of the law. For example, a Hindu guardian, even if he acted honestly, was in diffi-
culty as to how he ought to deal with a minor’s property under circumstances of
pressure.  The family might be very seriously in debt, but it was often doubt-
ful whether the minor was liable for a portion of the debts, or whether the neces-
sity was sufficiently urgent to justify the sale or mortgage of the immovable pro-
perty of the minor.  Sometimes, the guardian was a purdanashin lady or other
member of the family, ignorant of the law, and might be influenced by the mem-
bers of the family whose interests were adverse to those of the minor. In this
state of the law, the estates of the minor were constantly sold or mortgaged with-
out legal necessity—sometimes sold on ruinous terms. Purchasers as well as
minors were found the victims of fraud and ignorance, and dealing with the

*Ram Chander v. Brojonath, (1877) LL.R. 4 Cal. 929, 939.

2Sham Kuar v. Mohanunda, (1892) I1.L.R. 19 Cal. 301, 308.

3Bengal Regulation 10 of 1793.

*Trevelyan, The Law relatis.g to Minors (1912), page 75.

"Bengal Minors Act (40 of 1858), scetion 1.

$See Callychurr Mullick . Bhuggobutiychurn Mullick, (1872) 10 B.L.R. 231.
*Sikher Chund v Dulputty Singh, (1879) L.L.R. 5 Cal. 363, 380. 381,
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property of minors had proved a source of litigation. Tt was to remedy these
evils that onc of the provisiops -section 18 - was enacted. the intention being
not only to protect the interest of the minor, but also 1o throw upon the civil
courts a large share of the duties and responsibilities which had previously
been thrown upon the cuardians and to which the guardians had, as a rule, been
found to be unequal.

Section 3 of the Bengal Minors Act provided that no guardian cculd insti-
tute a suit or defend a suit connected with a minor without a certificate of
administration.

Seetton 4 of Aot of 1858 ran thus'--

“Any relative or friend of a minor in respect of whose property such
ceriificate has not been granted, or, if the property consist in whole or in
part of land or any interest in land, the Collector of the district may apply
to the Civil Court to appoint a fit person to take charge of the property and
person of such minor.”

In 1861, there was passed an Act to amend the law relating to minors. The
principal provisions are to be found in scctions 1 and 2, which are quoted below:*

“I. Any relative or friend of a minor who may desire to prefer any
claim in respect of the custody or guardianship of such minor may make
an application by petition, either in person or by a duly constituted agent.
to the principal Civil Court of original jurisdiction in the district by which
such application, if preferred in the form of a regular suit, would be cogniz-
able, and shall set forth the grounds of his application in the petition. The
Court. if satisfied by an “examination of the Petitioner or his agent, if he
appear by agent, that there is ground for proceeding, shall give notice of the
application to the person named in the petition as having the custody or
being in the possession of the person of such minor, as well as to any other
person to whom the Court may think it proper that such notice should be
given. and shall fix as earlv a dayv as may be convenient for the hearine of
the petition and the determination of the right to the custody of guardian-
ship of such minor.

“II. The Court. may direct that the person having the custody or being
in possession of the person of such minor shall produce him or her in Court
or in any other place appointed by the Court on the day fixed for the hearing
of the petition or at any other time, and may make such order for the tem-
porary custody and protection of such minor as may appear proper.”

The rest of the Act of 1861 (from section 3 onwards) was mainly concerned
with matters of a procedural nature. Section 3 required the Court, after hear-
ing the statements of the parties. to make an order regarding custody or guardian-
shin.  Section 4 required the Court to be guided by Act 8 of 1859 (Act for sim-
nlifying the procedure of Courts of Civil jurisdiction not established by Royal
Charter) as far as applicable.  Section 5 provided for an appeal to the sudder
court from an order of the lower court under the Act. and section 6 provided
that “any order passed under this Act in respect to the custody of gunardianship
of a minor shall not be liable to be contested in a regular suit”.  Section 7 saved
certain laws, as also the jurisdiction of the Supreme Court and Court of Wards.

Section 8§ defined the term “Sudder Court™.
1Bengal Minors Act, 1858, section 4.
tAct 9 of 1861°(An " Act to amend the law relating to minors).
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The Bombay Minors Act of 1864 was passed in these ~ircumstances:!

“Itwas deemed expedient by the Bombay Government, on certain repre-
sentations from the Judges of the late Sudder Adawlut, to make provision
for the better protection of the property of minors. The judges sug-
gested that an enactment was required analogous to Act XL of 1858. Such
an enac'ment was accordingly framed with such alterations as the different
circumstances of the Bombay Presidency demanded, and was passed by
the Court of the Governor of Bombay. The Act provided that proceedings
of the Zillah Judges with reference to minors “should be open to appeal
to the High Court of Judicature in Bombay. But it is stated in the Letters
Patent of the High Court that the appellate jurisdiction of that Court is
confined tc cases already subject to appeal to the Sudder Adawlut. and
to cases which shall become subject to appeal to the High Court by virtue
of such laws and regulations relating to civil procedure as shall hereafter
be made by the Governor General in Council.

“It was thus clear that. consistently with this provision in the Letters
Patent, the Government of Bombay in its legislative capacity was not compe-
tent to give an appeal to the High Court in a new class of cases. Assent to
the Bill was accordingly withheld by the Governor General. and the
Government of Bombay has requested that an Act to secure the attainment
of the objects in view may be passed by this Council. The proposed Act
is fourded on Act XI. of 1858 with certain necessary alterations as to the
agency by which the law is to be administered.”

Neither Act 40 of 1959 (Bengal Minors Act) nor Act 20 >f 1864 (Bombay
Minors Act) was intended to alter or affect any provisions of Hindu or Maho-
medan law, as to guardians who did not avail themselves of thise Acts. The
scope of these enactments was merely to confer expressly a certain jurisdiction
and to define exactly the position of those who availed themselves of, or were
brought under. those Acts, leaving persons to whom any existing rules applied,
unaffected. The Legislature did not mean to sweep away all ancient law on the
subject or to subject to one inflexible rule the property of all minors. For
example, a Hindu widow (as mother and natural guardian of her minor son),
could dispose of property belonging to the minor, even though she had not ob-
tained a “certificate” of administration under those Acts.?

Act of 1864.

Acts of 1858
and 1864—
Scope of,

As regards legal proceedings taken on behalf of minors, in Bengal, no Legal
guardian could institute or defend a suit connected with the estate of a minor, Proceedings

unless he had obtained a certificate of administration? Tn this respect the law
has undergone a change in the Guardians and Wards Act, 1890. Under the
Act of 1858 (Bengal Minors Act). a “certificate” was essential, but under the
Act of 1890, it is not required.

As was observed in the Statement of Objects and Reasons appended to
the Bill* which led to the Act of 1890—

“One effect of the assimilation of the law will be to do away with the
rule. which obtains in the Presidencies of Bengal and Bombay. that no
person shall be entitled to institute or defend any suit connected with a
minor’s estate of which he claims the charge until he has cbtained a
certificate of administration.”

YNational Archives, File relating to Act 8 of 1890, notes portion. pages 2, 3.
*(a) Ram Chander v. Brojonarth. (1877) T.L.R. 4 Cal. 929, 939.
(b) Honapa v. Mhalpi, (1891) T.L.R. 15 Bom. 259, 261.
(c) Murari v. Tavana, (1896) T.L.R. 20 Bom. 286, 289.
3See section 3 of Bengal Minors Act (40 of 1858).
¢Statement of Objects and Reasons to the Bill of 1886.

Y minors.
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So much as regards the Presidencies of Bengal and Bombay. In Madras,
besides Regulation 5 of 1904, the following Regulations and Acts contained
a part of the law on this subject, viz! - —

Regulation 3 of 1802.

Regulation 10 of 1831.

Act 19 of 1841.

Act 21 of 1855.

Act 14 of 1858 (Madras Minors Act).

Act 9 of 1861 (An Act to amend the law relating to minors).

It remains now to notice the European British Minors Act, 1874 passed to
provide in the Punjab and elsewhere for the guardianship of European British
subjects.

Section 2 dealt with definitions. Appointment of a guardian by the parent
was provided for in section 3. Incidentally, section 3 of the Act of 1874 is the
genesis of section 5 of the Act of 1890 (The section is now repealed).

Under section 4. if the Court within whose jurisdiction the minor resided
found that a guardian of his person or property had not been provided for under
section 3, the Court could appoint a guardian of his person or property or both.

Sections 5 to 9 of the Act of 1874 dealt with procedural matters. Section
10 contained claborate rules for awarding custody. The guardians duties, rights
and liabilities were dealt with in sections 10 to 25. An interesting provision was
that contained in section 12, to the effect that a ward is presumed to be of his
father’s religion and the guardian, in the absence of a direction of the Court tc
the contrary, must train the ward in such religion. However, if the ward is old
enough to form an intelligent preference for any religion, the Coart in giving
such direction “shall attend to such preference”. Another interesting provision
was that contained in section 21, which provided that on the death of one
or two or more joint guardians. whether appointed by a parent (section 3) or by
the Court (section 4), the power continued to the survivor or survivors until a
further appointment is made by the Court. It would also be interesting to note
that amongst the causes for removal of guardian was one mentioned in section
22(g) of the Act of 1874, under which the Court could remove a guardian on
the arrival within the local limits of the Court “of some person whose guardian-
ship the Court may think likely to he more beneficial to the minor than the
guardianship of the person so removed”.

V. State of the law and difficulties felt

The legislation mentioned above constituted the background of the Act of
1890. The immediate occasion for undertaking the legislation that culminated
in the Act of 1890 was furnished by certain practical difficulties that had been
experienced in the working of the Bombay Minors Act, 1864. These difficulties
had been brought to the notice of the Government of India by the Bombay High
Court through the IL.ocal Government. The difficulty was thus described®—

“Any person may assume the charge of a minor’s property without any
sanction from the civil court. No one need take out a certificate “unless
for the purpose of enabling him to institute or defend a suit connected
with the estate of which he claims the charge. If he does not profess to
claim the charge of the property, he may dispense with a certificate even
National Archives, File relating to Act 8 of 1890, page 37/correspondence.
National Archives, Fiie relating to Act 8 of 1890, page 6/Nates.
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'i for the purpose of litigation. He may institute a suit as next friend, or defend Act XX of 1864

" it as guardian for the svit. If he takes out a certificate he carnot deal with ;ec“t‘“;? gf 1877,
anly immovable property without the sanction of the civil court previously Chapter XXXI.
obtained: and every alienation made by him without such sanction is abso- seﬁ,gflxlf f 1864,
lutely invalid; while an alienation made with such sanction cannot, except LL.R. 2 Cal.

* under special circumastances, be impeached. On the other hand, a person [LR 4 Cal

- who does not take out a certificate is absolutely beyond control, and can 929.

deal with the minor’s property as he pleases.”

“It can hardly be said that this state of the law is favourable to the
interests of the minor. There is nothing to compel a self-constituted admini-
strator to apply to the Court for a certificate; but on the contrary, there

- is every inducement to him not to do so. Now I think that. in the case
“of every considerable estate, and especially when it consists of “immovable
property, it is desirable that every administrator should be obliged to satisfy

' the Court of his fitness before he meddles with the property.”

Though the suggestion pertained only to the Bombay Act, it was. on an Need fekt
examination of the subject in the Legislative Department, thought that since in Bengal.
the Bengal Minors Act, 1858 was drawn on the same lines as the Bombay Act,
the improvements suggested in the Bombay Act would be needed in that Act
also. It was further pointed out that the European British Minors Act, 1874
had also created several anomalies. For example, its provisions were confined
to “European™ British subjects, and were inapplicable to Eurasians.

. Some problems had arisen in Madras also. The minute of the Chief Justice Position
of Madras’ is of inferest in this context— in Madras.

“Although the Acts XL of 1858 and XX of 1864, which gave rise to
the present reference, do not apply to this presidency, and the difficulties -
arising on construction of these Acts in connection with Chapter XXXI IR
of the Code of Civil Procedure have consequently not been “experienced ’ ]
here a review of the law relating to minors obtaining in this presidency will
show that it is, as interpreted by the courts. defective in that it leaves
-certain minors without adequate protection and fails to provide sufficiently
for the representatlon and protection of minors whose property bccomes the
subject of jitization.

“Regulation V of 1804 created for this presidency a Court of Wards.

By section 3, it was enacted that, where property charged with direct pay-

ment of rents or revenue to Government should devolve by inheritance on

- persons incapacitated by age, & c., from taking charge of the said property

on their own behalf, the Collector should transmit to the Court of Wards a

report stating the circumsfances, and that the Court of Wards should there-

upon state the case with their opinion and judgment to the Governor in

Council to the end that the decision and orders of the Governor in Council
might be passed thereon.” ‘

The following is another interesting comment® dealing with the position in
Madras: —

“§ think there can be little doubt that the present is a most favourable
opporsunity for dealing with the question of the ‘care of the persons and

IMinute of Chief Justice of Madras: Nationa! Archives, File relating to Act 8 of 1890, pages
37, 38 ete. (conesncndence). _

#Na:ional Archives. Fi'e relating to Act 8 of 1890, page I24icorre")ondence
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property of minors in India’. The flaws and defects pointed out by the
Bombay High Court in Act XX of 1864 exist in a great measure in Act
XL of 1858, and probably they are also to be found in Madras Regulation
V of 1804. The advantages of effecting a general improvement in all these
laws by passing one general consolidated Act applicable to the whole of
India are so self-evident as not to need much discussion. The principle of
codification has been adopted by the Government of India, and is being
carried out. The present proposal is one step more in the same direction. Thus
the passing of one general Act will not only be in accordance with this
principle, but it will enable the Legislature to remedy the defects that are  now
found to exist. The Bengal Act was passed a quarter of a century ago. It
was inevitable that defects and omissions should come to the light in this
interval. These require to be remedied, and the rulings passed in this time by
the High Courts require to be engrafted in the positive enactment.
I am therefore of opinion that a sufficient case has been made out to
warrant the matter being taken in hand for “the purposes of further legis-
lation. It may be pointed out that there are at present the Majority Act,
Act IX of 1861, the Court of Wards Act and others, all relating to the
differeut branches of the same subject. If the law is to be codified. all these
Acts might be taken up, and one general Act passed on the subject appli-
cable to the whole Empire, thus forming an additional chapter to the
Tandian St:tutes Book on the Law of Guardian and Ward.”

In view of this position, it was suggested® that it may be considered generally
whether the best plan would not be to consolidate and amend the law relating
to minors for all India. There were defects in Act 40 of 1858, and it might be
useful to invite all Local Governments to report what amendments if any, were
required in the law prevailing in each province.

Because of the difficulties felt, the Legislative Department was requested to
be good enough to prepare and introduce into the Council of the Governor
Genera! for making Laws and Regulaticns a Rill prepared (on the line sugzested).
applicable to all classes, extending to the whole of British India, embodying such
of the provisions of Act 40 to 1858, and Act 13 of 1874, as were suitable and
repealing the Acts and Regulations which related to the appointment of guardians
by the civil courts. Tt would be for the Legislative Department to consider what
further detailed provisions may usefully be inserted in the Bill, in order that
the proposed measure may be made as complete and comprehensive as possible.
A second Bill might be necessary in order to make the amendments required in
Chapter 31 of the Code of Civil Procedure then inforce.

On the whole, therefore, it was considered proper to propose a comprehensive
and self-contain=d law that would apply to the whole of British India.

A draft Bill prepared by the Legislative Department was, nnder the autho-
rity of a Government Resolution, circulated for comments to local governments,

judges, the bar and the public.

It was in this backeround that the Bill was introduced® in 1886 in the Council
of the Governor General.

Netiona! Archives File relating to Act & of 1890, Pages 7—8/ notes.
TNational Archives, File relating to Act 8 of 1890, page 3/correspondence.
sStatement of Obijects and Reasons, Gazette of India (Jan.-June 1886), page 76.
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VI The Bill of 1886 and proceedings thereon

The following abstract of the proceedings of the Council of the Governor- Proceedings

Geaneral of India relating to the Bill are of interast!:— of Governor
General in
“GUARDIANS AND WARDS BILL Council.

The Hon'ble Mr. Scoble presented the Report of the Select Committee
on the Bill to consolidate and amend the law relating to Guardian and Ward.
He said®: —

“This Bill was introduced nearly four years ago by my hon’ble friend
Mr. Ilbert? and, as the constitution of the Council has changed considerably
since its infroduction, I think it desirable, in presenting the Report of the
Select Commiitee, to say a few words as to the objects of the measa e and the
general scope of its provisions.

“The Hindu and Muhammadan, as well as the “English, law lays down
certain general principles regarding the relationship of guardian and ward.
and the application of these general principles has been regulated by several
enactments of the Indian legislature., Besides the numerous local Regula-
tions and Acts constituting Courts of Wards for the different Provinces, and
defining their powers and duties, there are several Acts of this Council
making provisions for the care of the persons and property of Hindu and
Muhammadan minors not brought under the superintendznce of these Courts.
Act XL of 1858 was passed with this object for the Bengal Presidency, aad
its operation extends also to the North-Western Provinces and Cudh, the
Punjab, Lower Burma, the Centra! Provinces ond Ajmere. Act XX of 1864
reproduces for the Bombay Presidency. with some voriations, the Bengal Act
of 1858. Act IX of 1861 amends the law for hearing suits relative to the
custedy and guardianship of minors in British India generally. As regards
minors who are European British subjects, the Supreme Courts, and after-
wards the High Courts, had jurisdiction under their Charters; and Act XIIX
of 1873 provided for minor of this class resident in those parts of the country
to which the Jurisdiction of the Chartered High Coart dozs not extend.

“In 1881 the Bombay Government drew attention to certain defects in
Act XX of 1864, and suggested an amendment of the Act in order to remove
difficulties which had been experienced in the administration of minors’
estates under its provisions. Examination showed not only that the Bombay
criticisms were sound as regards the particular Act in force in that Presi-
dency but that several of them were applicable to the Bengal Act also, and
that there was room for material improvement both in the form and in the
substance of the Acts generally, Before taking action, however, Local Goy-
ernments and other authorities were consulted, with the result that the Bill
now before the Council was introduced by Mr. Ilbert on the 12th March,
1386.

“In his speech on that occassion my hon’ble friend indicated with great
clearness the lines on which the Bill had been framed.

* ‘Nothing' he said, ‘can be further from my intention than to interfere
with Hindu family customs or usages, or to force Hindu or Muhammadan
family law into unnatural conformity with English law. But, on looking into
the European British Minors Act, which was framed with special reference

Wational Archives - Le wintive Depaitment (Aprii. 1890), Proceedings MNos. | io +26--
Guardians and Wards A<t 1890—Appeidix A23.
3Gazatte of India, January io June 18%0, Part VY, page 36.

sStatement of Objects and Reasons: Gazette of india, January to June 1886, page 76.
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to the requirements of what may be “called English minors, it appeared to
me that almost all its simple and general provisions were applicable, or might
with 2 little modification be made applicable, to Hindus and Muhammadans
as well as to English guardians...... Accordingly, what I have done has been
to take as my model the European British Minors Act, which is the latest

and fullest of the indian Acts relating to guardians, and to frame on its
- limes an Act applicable as a whole to all classes of the community, but con-

© . taining .a few provisions limited in their application to particular classes
......... It is not intended by this measure to make any alteration in Hindu or

s 3

Muhammadan family law’.

“In the second place, my hon’ble friend stated'—

“‘The Bill will not repeal or supersede the enactments relating to the
different Courts of Wards. The provisions of those enactinents, he said,

‘are intimately connected with the administrative machinery of the different
Provinces; and it would be either impossible, or at least very difficult, to
* supersede them by a general Act applying to the whole of India. ‘“They will
accordingly be left outstanding. The Bill will relate only to such guardians

as are appointed or recognised by the ordinary Civil Courts, and there will
be an express saving for the jurisdiction and authority of the different Courts
~of wards.” '

“Lastly, my hon'ble friend proposed,

‘in deference to what appear to be the views of the High Courts on
this point,...... that the jurisdiction of the High Courts under their Charters
is to be maintained alongside of their jurisdiction under the Act’.

“Since the Bill came into my hands the principles thus laid down have
been carefully adhered to. Its provisions have been most attentively consi-
dered by two Select Committees, and it has been twice referred for opinion

- to Local Governments. If it now fails of completeness as a consolidation of
the law on the subject to which it relates, it is not for want of consideration,
but because consideration has shown the difficulties which stand in the way
of complete treatment of so complicated a subject. Ad ea quae frequentius
accidunt jura adaptuntur: exceptional cases must be left to be dealt with

. by the Courts of Law, as they arise.”

Vii. Evactments repealed.

The Act of 1890 replaced tiwe pre-existing enactments, or so much thereof
as was surviving. The following enactments were repealed® by the Act:—

Numrer and year Title or subject Extent of 1¢peal

Acts of 1he Governor General in Council

14 of 1858 Minors (Madras) The whole.

40 of 1858 Minors (Bengal) So much as had not been repealed.

20 of 1864 Mirors (Bombay) The vholc.
9 of 1861 Minors The whole. .
7-of 1370 Couri-fees Section 19 H, and article 10 of Schedule 1.
4-0f 1872 Punjab Laws So far as it related to Act 40 of 1858.

19 of 1873 Torth-Wesien-Provinces Scction 258.

Land-revenve.

IMr. Nbert.
fNational Archives, Legiclative Department Papers relating to the Act, Appendix C, pagé 14,
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Number and year

Title or subject

Extent of repeal

1301874 European British Mingrs The whole.
1Sof 1874 Taws Local Extent So far as it related to any enactment re-
pealed by this Act.
17 of 1875 Burma Courts Section 96.
20 of 1875 Central Provinces Laws So far as it related to Act 40 of 1858.
18 of 1876 Oudh Laws So far as it related to Act 40 of 1858.
Madras Regulations
S of 1804 Court of Wards Section 20, and so much of sections 21 and
22 as related to persons and property of
minors not subject to the superintendence
of the Court of Wards.
10 of 1831 Minors’ Estates Section 3.

VIII. Age of majority

History of the legislation relating to majority in India is also a fascinating
topic.! The Hindu and Muslim laws current in Bengal with reference to the
age of majority were recognised in Bengal by the Bengal Regulation 10 of 19732

which declared that minority with respect to both Hindus and Muslims was limited
to the expiration of the fiftcenth year. That scction was, however, rescinded by
Bengal Regulation 26 of 1793, by which’ the minority of Hindu and Muslim pro-
prietors of estates paying revenue to Government, was declared to extend to the
end of the eighteenth year.

The next enactment. affecting the age of majority of Hindus and Mahomedans

in Bengal was Act 40 of 1858 (the Bengal Minors Act), which provided for the
care by the Civil Court of the persons and property of minors (not being European
British subjects), who had not been brought under the superintendence of the
Court of Wards. For the purposes of that Act the age of majority was fixed
at eighteen years. Act 40 of 1858 has since been repealed.®

By the Bengal Court of Wurds Act’, which placed under the superintendence
of the Court of Wards all mino- proprietors of entire estate (other than pro-
prietors who were subject to the jurisdiction as respects infants of a High Court).
the word “minor” was defined’ as a person under the age of eighteen years.

This Act was repealed in 1879. and the repealing Act® defined a “‘minor”
as a person who had not completed his age of twenty-one years.

Madras Regulation 5 of 1804, which inter alia constituted a Court of Wards®
for the Madras Presidency, provided" that “where minors may succeed to herit-
able property. they shall not, in any case, be competent to take charge of, or to

administer their own affairs during the period of their minority, and for the better
understanding thereof the duration of minority shall, without exception, continue
until the completion of the eighteenth year of age.”

ITrevelyan. The Law relating tc Minors (1912), pages 4-5.
*Section 28. Bengal Regulation 10 of 1793 (which established th= Court of Wards).

8Section 2. The unrepealed portions of Regulation 26 of 1773, were repealed by Act 29 of
1871, save as therein provided.

Section 26, Act 40 of 1858.

*Guardians and Wards Act. 1890.

“Act 4 of 1870 (Bengal Court of Wards Act).

"Section 2, Bengal Court of Wards Act (4 of 1870).

8Section 3, Benga! Court of Wards Act, 1879 (Act 9, Bengal Code of 1879).
*That Regulation was repealed by section 2, Mudras Act 1 of 1962.
Section 4 Madras Regulation 5 of 1804 (Court of Wards).

7—2 M of LY & CA/ND/80
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The Bombay Minors Act (20 of 1864y which was in force in the Bombay Pre-
sidency contained provisions <imilar to those of Act 40 of 1858, The Madras
Minors Act (14 of 1858) contained somewhat similar provisions.

To add to the complications of the law as to the age of majority before
the passing of the Indian Majority Act 9 of 1875, there were several other
cnactments fixing the age of majority for the special purposes of such Acts.! The
cnactments pointed in different directions for different purposes.

In the Bengal Mino s Act (40 of 1258). the definition of the word “minor™
was contained in section 26, which laid down, “for the purposes of this Act,
every person shall be held to be a minor who has not attained the age of 18
years”. This section had been the subject of conflicting interpretations in Cal-
cutta. According to one view. 18 was the age of majority only in cases where the
estate of the minor had been brought under the charge of the Civil Court. Accor-
ding to another view, whether or not the intervention of the Civil Court be in-
voked. 18 was the limit of minority.

For example, Mr. Justice Phear held that the expression “for the purposes™

in section 26 “meant relative to all that forms the subject of this Act.,” ic.. the
protection ot the person and property of infants. He thus made 18 years the
limit of minority for all purposes of contract. Mr. Justice Jackson carried this
even further, holding that the age of minority was for all purposes extended 1o 18

vears. The discussion on this point is contained in the undermentioned rulings :
I WR.CR. 75
3 W.R.C.R. 50.
10 WR.FB. 26,

15 W.R.C.R. 452.
5 B.L.R. 81.

11 WR.C.R, 561.
7 B.L.R. 607.
§ B.L.R. 379
10 B.I.R. 240.

The law respectinc majority thus remained in an unsettled state until the
Indian Majority Act of 1875 was passed. That Act (as its preamble states) was
passed for prolonging the peroid of non-age and attaining more uniformity and
certainty respecting the age of majority in case of persons domiciled in British
India.

The Act of 1890 adopted a uniform age for all purposes for appointing a
guardian. This was achieved by adopting, by reference. the definition of “minor”,
as given in the Majority Act, 1875. The age as given in that Act was 18 years.
Once a guardian was appointed, the age of majority was extended to 21 years.
The latter result was achieved by amending the Tndian Majority Act, 1875—an
amendment effected by the Act of 1890.

ISee—

(ay The Indian Succession Act (10 of 1865). section 3. applied to Hindus by the Hindu Wills

"~ Act (21 of 1870), section 6.

(b} The Limitation Act (9 of 1871), section 3.

(¢) The Government Saving Bank Act (5 of 1973).

(d) Indian Christian Marriage Act (16 of 1872), section 3.

(¢) The N.W.P. Land Revenue Act (19 of 1873), section 3(12).

National Archives, File relating to Act 8 of 1890, page 91/correspondence.




APPENDIX 3

ENGIISH LAW, AND ITS EVOLUTION

I. Introductory

. English law on the subject of guardianship of minors and custody of children
is not to be found codified in one single enactment. So much of it as is statutory

is scattered in several enactments. Part of it is still non-statutory. Broadly speak-
ing, the sources of the English law on the subject are the following : —

(1) Legislation on the subject of guardianship and custody (including
testamentary guardianship).

(2) Legislation rclating to children.

(3) The law relating to inherent jurisdiction of the High Court in rela-
tion to wardship.

(4) The law relating to habeas corpus, in so far as it deals with the
recovery of custody of minors below the age of discretion.

Legislation on the subject, particularly the statutes passed during the last
half a centurv or so, shows that mrch of the field has come to be rezulated by
the State. The “rights” of the parcnts have receded into the background, while

the welfare of the child has come into the foreground. This stage has not, how-
ever, been reached without considerahle experimentation. Even now, the comp-
lexity of the legislation relating to children and the frequency with which it has
been subjected to amendment, rather shows that the final solution to the problem
of securing the welfare of children is not within easy reach.

A very brief history of thc manner in which the law has evolved would not
be out of place.

The law on the subject of guardianship of infants has undergone great
changes in recent years! Originally based largely on the patriarchal and feudal

theories of the family. it was readjusted to modern conditions on the abolition
of feudal tenures in 1660, and again, with the increasing recognition of the equa-
lity of husbands and wives before the law, in 1886 and 1925. The key-note of
the law is, however, not the traditional rights of the father, nor the abstract rights
of the mother, but the welfare of the child: and this principle was expressly affir-
med by the Act of 1925 as the ‘first and paramount consideration’.

The principle has been reiterated® in the Act of 1971. and again in the
Act of 1973.

In this process, the two great instruments of law reform—equity and legisla-
tion-—have played a notable part. The role of judicial decision in common law
courts has been limited. because of the constraints that attach to improvement
in the law by the judicial process.

1Jenks, The Book of English Law (1953), pages 229-230.
2The Tenures Abolition Act, 1660.
*The Tenurcs Abolition Act, 1660.
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II. Roman law

Belore we deal with the history of Iegislation in England. it would be appro-
priate to refer briefly to certain interesting features of Roman law. Much of the
modern law of guardianship owes its genesis—if not in the content, at least in
its concepts - to the Roman law. For example, the classification of guardians
into legal, testamentary and certificated guardians, which we find in modern legal
systems, ha: a striking parallel in the scheme of the Roman law relating to tutela.
So have the topics of powers of guardians, legal safeguards and many other

matters. The very expression “minor™ is ultimaicly derived from the phiaseology
of Roman law.

[n Roman law. by virtue of parria potestas, the father was not only the izad

of the family. but had extensive powers. “Children begotten in lawful wedlook
are in the power of the parents.”™  Guardianship in Roman law began as a
projection of the patria potestas into the future, with a view to protection of the
Family property after the death of the testator?  Protection of the person came
later, and did not assume importance until the institution of the “dative guardian”
{guardian appointed by the Magisirate) came into prominence.

There were two kinds of guardianship, distinguished as tutela and cura
{curatio) in Roman law.

Tutcia was detined as “a right and power exercised over a free person who,

on account of tender years, cannot take care of himself, given and allowed by
civil law”f

Where the father was alive, patria potestas was in operation and the ques-
tion of tutela did not arise, in general. The father could also make a testamentary

appointment of guardianship. TIn certain situations, where the above types of
guardians did not exist. certain Roman Magistrates had power to appoint magis-
terial guardians (tutela dativa). 1n the city of Rome, there was a special praetor
for the purpose.

Tutela was integrally linked with puberty. In the theory of the Roman
law, a person came in the full enjoyment of his personal and proprietary rights
on the attainment of puberty (14 years for boys and 12 years for girls). Upto
the age of pube ty, his or her interests were looked after, and protected, by the
“tutor” in the absence of the father. The essence of tutela consisted in the assis-
tance which the tutor had to give to enable juristic acts to be performed by the
person below age. This was because of the doctrine that as such persons were

not legally independent persons (sui juris), their transactions required the ap-
proval of a guardian (tutor).!

Tutela ceased at puberty, but certain other developments relevant to the
protection of persons who had attained puberty should be noted. By an “inter-
dict”, the Praetor could nullify transactions into which a person under 25 had
entered because of his lack of business sense®

An early statute allowed persons above the age of puberty (14 for males
and 12 for females as stated}, and below the age of 25 years, to be placed under

the temporary control of curators, without whose consent certain alienations of

1Justinian, Institutes, Book 1, title 9, section 86.

2L ee, Elements of Roman Law (1955), page 91, para 137.

3Servius (Consul B.C. 51, First Commentary on the Edict), quoted by Justinian.
‘Encylopaedia Americana, “Roman Law—Law of Persons-—Guardianship™.
sDerrett, Introduction to Legal Systems 1968, page 25.
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property could not be made. At a later date, Emperor Marcus Aurelius initiated
the practice of allowing the minor 1o get a pcrmmanent curator appointed.'

The paralle! institution of cura minorium was thus developed, to save young
persons from the conscquences of their own lack of judgment at an age over
puberty. This was meant for peisons below 252 (Minor XXV Anniis). In the
beginning, the practor excrcised certain powcrs in individual cases to prevent over-
reaching of the minor.  Later, a curator was appointed on the minor's applica-
tion.” In Jater Taw. the distinction between tutor and curator was progressively
blurred.

The tutela impuberum (upto pubertyy in the classical law corresponds broadly
to the English concept of guardianship of infants, but its original purpose was
somewhat diflerent from the modern one of guardianship. Modern guardianship
is concerned exclusively with the interest of the ward. Primitive tutele was con-
cerned more with the rights of the guardian.'

As to the persons who could be gua-dians. the carlicr rule’ in Roman law
was that the nearest male agnate was the guardian in the case of a person under
puberty (11 for males. 12 for females, as already stated), if the minor was not
under pariia potestas.’ Later. cognates were substituted by  Justinian.’ Being
based on a rule of law, this guardianship was called tutela legitima—an expres-
sion derived from the Jex of the Twelve Tables (450 B.C.). But the father could

appoint a testamentary guardian—rusor testamentarius—and in later times, failing
both of such guardians, a magistrate would appoint a tutor.

Women could not be “tutors” in Roman law. In fact, they themselves had
to be under a “tutor™ (if they were not under patria potestas), except in certain

special cases (e.g. vestal virgins). This position slowly underwent mndification
and was abolished in 410 A.D.

The Roman law had many provisions for protecting wards against mal-admi-
nistration by, or misconduct of. tutors. Any person other than the ward could
take proceedings for the removal of a tutor on the ground of mis-conduct--a pro-
vision orjginating in the Twelve Tables. After the te'mination of guardianship,
the ward or his heirs could file an action for liquidation of accounts and could
claim deuble damages against a tutor who had been guilty of embezzlement--also
a provision dating from the Twelve Tables.”  In the later Republic, a more general
remedy cailed the actio tutelae could lic after the termination of the guardianship.

Guardians were sometimes required to furnish security, and this sccurity could
be demanded even from legal guardians in appropriate cases.® If the Magistrate.
in a case requiring security, failed to take it, he exposed himself to a subsidiary
action for consequential damages." The tutor had to make an invento'y of the

estate of the pupil and his own property was subject to a general “hypothec”-—

"Lee, Elements of Roman Law (1955), page 93.

*Lustinian. Institutes, Book 1, Title 23, sections 139-141.
*Nicholas, Roman Law (1975 reprint), pages 93-94.,

Nicholas, Roman Law (1975 renrint), page 90.

*Nicholas, Roman Law (1975 reprint), page 90.

*Lneyclopacdia Britannica-—"Roman Law-—Law of Persons-—-Gnardianship”.
Lec. Elements of Roman Law (1955), page 87, para 128,
®Nicholas, Roman Law (1975 reprint), page 95.

“Lee, Elements of Roman Law (1955), pags 90, para 136.

*Lee, Elements of Roman Law (1955), page 90, para 136, item 4.
YLee, Elements of Roman Law (1955), pages 90-91, para 136, item 4.
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a charge which law created in favour of a pupil or a minor over the whole
of the estate of the tutor or curator.’

The Roman law had also a provision for the appointment of curators of
lunatics, as well as an institution for the guardianship of the spendthrift (cura
prodigi:* The latter institution is understood to be still in force in the civil law
system 1in some countries. By the law of The Twelve Tables, mad men (furiosi)
were placed under the curatorship of the nearest agnate.

Ll The daddie Age--tudicature Act

iile positon W england way wow be dealt with,  n the Middle Ages the
Crownt as feudal overlord excicised a guardianship over the person and cstate of
iis juiani nans-m-chicls s guardiansiip, which was cxceedingly proiitable
to ibe guardian, was codoreed m the Cowi of Wards, but on the abolition of that
court and of i sysiem ol miliaiy caures, at the Kestoration, the feudal aspect
of this jurisdiciion vanished.  1he Crown, however, did not abandon the infant
when it ceased to be able Lo make a profit out of him. On the contrary, it came
to claim, as “‘parens paririuc” protective jurisdiction over all infants in the king-
dom, and this jurisdiction was cntrusted to the Court of Chancery. It would be
impossible to go into the details of the jurisdiction here, but we may notice that
the court could appoint guardians of the infant whenever, through the death
or misconduct of the parents this course was necessary; and even though no
guardian was appointed, it was possible by taking the appropriate steps to con-
stitute the infant a ward of the court, with the resuit that no important step in
connection with his upbringing could be taken without the court’s sanction. This
jurisdiction in cases of infancy still exists, and was exercised by the Chancery
Division of the High Court' till rccently. It has now been transferred to the
new Family Division.

Pollock and Maitland make this observation® as to the state of the law in
carlicr times : —

“This part of our law will scem strange to those who know anything
of its next of kin. Here in England old family arrangements have been
shattered by seignorical claims, and the King's Court has felt itself so strong
that it has had no nced to re-construct a comprehensive law of wardship.
That the King should protect all who have no other protector, that he is
the guardian above all guardians, is an idea which has become exceptionally
prominent in this much governed country. The King’s Justices see no great
reason why every infant should have a permanent guardian because they
belicve they can do full justice to infants.”

When the feudal system came to an cnd, the position changed. Where the
Court did not appoint a gnardian, the father’s right to control and custody of his
children was, except as limited by statute (e.g. section 4, Custody of Children Act,
1891), absolute - - cven against the mother.

IV. The position before the Judicature Acts

Upto the sixties of the last century. the father’s right was. by and large, predo-
minant in England. To some extent, the rigour of the law was softened by the

ee, Elements of Roman Law (1935). page 177. para 263 and page 91, para 136, item 5.
*Encyclopaedia Britannica- - Ronan Law- Law of Persons—Guardianship”.
3Radcliffe and Cross The English Legal System (1971), page 144.

1Cf. G. Cross. “Wards  of Court™ (1967) 83 L.Q.R. 200-14

sPollock & Maitland, History of English Law, Vol. 2, page 312.
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jurisdiction exercisable by the Court of Chancery in regard to infants. The
doctrine of “welfarc of the child™ was slowly iinding its fect, in so far as, along
with the right of the father, it was considerced relevant to consider the welfare
of the minor whenever the circumsiances of the case so justitied it.

The parent, it has been said’, is guardian by nature and nurture—a view Guardianship

taken both by the Court’ - of Chaucery and by the courts of common law.—* }?:(,"ﬁ},"rr,ﬁrc

This doctrine of guardianship by nature and purture” would appear o be Yiew of

. LT . .. Canonical
bascd upon the doctrine of natusal justice as derived from antiquity : —

faw.
“Le picr ou la naicr, mies un etranger ue peut justilier le pois d'un enfant

per ruison de nortuee” (Chbe Lathier or e mother may take pussession

of a child by cvason of nurtuic but not a stranger™; per Danby, J., Ycar

vook, & Ldw. 4, Wich PI. 2).

The carly canon law (with which cquitable views arc closely associated)
exhibits the same view:®

“Infants iniideliumn licitc haptizatur, si parcntes idest pater, mater, avus,
avia val tutores, consentant™: Codex, Juris Canonici, Can. 750, paraphrased.

The Summa theofogica reveals the same mediaeval attitude concerning the

rights (both as to religion and as to custody) of parents over their children, in
an extreme case, thus:

“lt is against natural justice if a child before coming to the use ot
reason were to be taken away from its parents’ custody, or anything done
10 it against its parents’ wish.” “A son before coming to the use of reason is
under his father's carc”. [Part II (second part), question 10, art. 12]; as to
religion “Conira justiiam naturalem esset, si puecri invitis parentibus bapti-
zarcntur™; (Summa Theologica, 3, Question 68, art. 10).

The Custody of Infants Act, 1839 (Talfourd’s Act), empowered the Court !.cgislation
ol Chancery to give the mother™ - of 1839,

(1) custody of hier children uniit the age of seven, and

(ti} access to them uatil the children come of age.

But a mother guilty of adultery was excluded™ from these rights. The domi-
nance of the father continued.

1See Carroll (1.30) All E R Rep at page 210,
2Ex partz Hopkins, (1732) 24 ER. 1009, L.C.
3StilemanV Ashdown, (1742) 2 Atk. 177;26 E.R. 688, L.C.; Simpson on Infan's (1926), page 91.
$De Maneville V De Muncviliz. (1804) 32 ER. 762, L.C.
5 Re Marquis of Salishury and Ecclesiastical Comrs., (1876) 2 Ch. D. 29 (C.A)).
SEx parte Skinner (1824) 9 Moore, C.P. 278 (Rule at common law).

“R. ve De Munneyille, (1304) 5 East, 2215 1 Smih. K.B. 358; 102 E.R. 1054. (Chiid an infant
at the Dreast).

§Re Halkewil. (15852) 12 C.B. 223; 138 E.R. 888.

IR v. Greenltifl, (1836) 4 Ad. & EL 624.

R, v. Clarks, Re Race. (1857) 7 E. & B. 186; 119 E.R. 1217.

YR v Howes, Ex parte Borford, (1860Y 3 T & L. 332; 121 TR, 467,
ViCartlidee v. Cartlidge, (1862) 2 Sw. & Tr. 567; 164 E.R. 1117,
118ee Re Carrall, (1930) A} E.R. at page 218.

“Custody of Infants Act, 1839.

BTalfourd’s Act, 1839 (2 & 3 Vie. ¢. 54).
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The cases of Agar-Ellis' furnish a strong example of the vigorous enforce-

ment of the rights of the parents—especially, the father. The conflict there was

between a Protestant father and a Roman Catholic mother, the father asserting
his rights in a way in which members of the Court as men disapproved of. Cotton,

[

and

Legis'ntive

-» cxpresscd his view thus in onc of the cases:-

"1t has been said that we ought to consider the interest of the ward.
Undoubtedly.  But this court holds the principic that when, by birth, a
child s subject to a father, it is tor the gencral mterest of families and for
the gencral interest of children, aid scally fur the interest of the particular
infant, that the cowre should not, cxcept in very exireme cases, interfere with
the discretion of the father, but leave him to responsibility of cxercising
that power which nature has given him by the birth of the child.”

Bowen, L.J. (24 Ch. D. al page 337 Agar-Ellis) obscrved :

“lhe court must never torget, and will never forget, flirst of all, the
rights of family life, which are sacred. 1 think all that could be said on
that subject has been said far better than 1 could repeat it by Kindersley,
V.C., in the case of Re Cuwriis? and the cases to which he there, refers.
Those are as to the rights of family life. Then we must regard the benefit
of the intani; but then it must be semembered that if the words ‘benefit of
the infant’ are used in any but the accurate sense, it would be a fallacious
test to apply to the way the court exercises its jurisdiction over the infant
by way of interference with the father. It is not the benefit to the infant
as conceived by the court, but it must be the benefit to the infant having
regard to the natural law which points out that the tather knows far better
as a rule what is good for his children than a court of justice can.

“But in that casc the court was so slow to decide anything as to religion
adverse to the possible views of the parent that, whereas “Malins, V. C.,
had made an order that the children should be brought up as members of the
Church of England, the Court of Appeal, while arriving at the same resnlt,
struck out the declaration, leaving the matter to the decision of the father.”

These cases, which excited strong feeling at the time owing to the rival

devels pments claims ol father and mother, were probably one of the causes which led to the

as to custody
1886.

inscrtion of scction 5 of the Guardianship of Infants Act, 1886, which provided :*

“The court may, upon the application of the mother of any infant
(who may apply without next friend), make such order as it may think fit
regarding the custody of such infant and the right of access thereto of either
parent. having regard to the welfare of the infant, and to the conduct of
the parents, and to the wishes as well of the mother as of the father
and may alter, vary, or discharge such order on the application of either
parent, or, after the death of either parent, of any guardian under this Act,
and in every case may make such order respecting the costs of the mother
and the “liability of the father for the same or otherwise as to costs as it
may think just.”

YRe Agar-Liis. Agar-JHis e, Lasiclles, (1878) 10 Ch. P. 49 (1883) 24 Ch, D. 317,
2Re Agnr-Ellis. (1883} 24 Ch.D. 317, 334,

3Re Curiis, (1839) 28 L.J. Ch. 458; sub nom. Curtis v. Curris, 34 L.T.0.8. {0.
*Emphasis added,

sSection 5. Guardianship of Infants Act. 1886 (49 & 50 Vic. . 27)-
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Court and (since 1886) by country courts was extended (subject to certain limita-
(as to rehigion of the child): —

“Upon any application by the parent for the production or the custody
of a child, if the court is of opinion that the parent ought not to have the
custody of the child, and that the child is being brought up in a differcat
religion to that in which the parent has a legal right to require that the
child should be brought up, the court shall have power to make such order
as it may think iit (0 sccure that the child be brought up in the religion in
which the parent has a legal right w0 require that the child should by
brought up. Nothing in this Act contained shall interfere with or alfect
the power of the Court to consult the wishes of the child in considering
what order ought to be made, or diminish the right which any child now
possesses to the exercise of its own free choice.”

V. Position after the Judicature Acts

Alter the Judicature Acts. the Court of King's Bench, which had previously
acted on the strict common law views of parental rights, was enabled, by the
fusion of law and equity prevailing, to add to its powers the equitable view of
the Court of Chancery representing the King as parents patrige’ The Judicature
Act expressly provided that equity shall prevail. But, the court still vigorously
enforced the right of the parents, especially of the father, to control the religious
education of a young child.?

However, since the middie of the nineteenth century, Parliament has inter-
vened in a series of statutes, the effect of which has been to whittle down the
father’s rights further and also to give the mother positive rights to custody
which even equity did not accord to her.!

The process of reform initiated® in 1839 was gathering momentum.

Custody of Infants Act, 1873.—This Act extended the principal of Talfourd’s
Act of 1839. by cmpowering the court” to give the mother custody until the
child reached the age of 16. It did not. however, repeat the proviso relating
to her adultery.  Section 2, which is still in force, introduced a further reform,
which had long been overdue, by enacting that agreements as to custody or
control in separation deeds (which had formerly been void as contrary to public
policy) should be cnforceable so long as they were for the child’s benctit.

Guardianship of Infants Act, 1886.—This further extended the provisions of
the earlier Acts by empowering the Court to give the mother custody of her
children until they reached the age of 21. Furthermore, the father was now
stopped from defeating the mother’s rights after his death by appointing a testa-
mentary guardian, for it was enacted that the mother was to act jointly with any
guardian so appointed, and for the first time she herself was given limited powers
to appoint testamentary guardians.

Custody of Children Act, 1891.—This Act was passed as the direct result
of a number of cases in which parents had succeeded in recovering from Dr.

1Scction 4, Custody of Children Act. 1891 €15 & 16 Geol 5 c. 45).

"Cf. section 44, Supreme Court of Judicature Consolidation Act. 1925.
3Re Carrell. (1930) All E.R. Rep. at pages 200-201.

1Bromley. Family Law (1971), pages 269-270.

iCustody of Infants Act, 1839,

sBromley, Family Law (1971), pages 269-270.

Act of 1851.
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Barnardo children whom they had placed in his now famous “homes”, or whom
they had abandoned and he had taken. It provides that if a parent has aban-
doned or deserted his (or her) child, the burden shall shift to him to prove that
he is (it to have custody of the child claimed and that the court may refuse (o
give him possession of the child altogether (section 1).  Moreover, if at the
time of the parent’s application for custody the child is being brought up by
another person, the court may now, upon awarding custody to the parent. order
him to pay the whole or part of the costs incurred in bringing it up (section 2).

Crardiamsliip of Infants A, 1925 ]t niay be noted that the Act of 1925
gave statutory cffect to the rule that m any dispute relating to a child the court
must regard its welfare as the fist and paramount consideration. It also con-
pleted the process of assimilation of the pacents” rights by enacting that ncither
the father nor the mother should from any other point of view be regarded as
having a claim supcrior to the other and by giving to the mother the same right
to appoint testamentary guardians as the father. Jurisdiction to make orders
relating (o custody ete. which had formerly been exercisable only by the High
Court and {since 1886) by county courts was extended (subject to certain limita-
tions) to magistrates® courts.

There is some controversy as to thc extent to which the principle of “wel-
fare”™ was regarded as paramount in Chancery. Speaking of the Guardianship
Act, 1925, Lord Donovan remarked in 1969, that it seems “incredible” that
Parliament should have passed such an cnactment as section 1 of the Act of
1925, it the position were that it “made no difference at all to the law as already
expounded by the judges™. He did not agree that the Act “enacted no new iaw"”.

On the other hand, Lord Upjohn maintained that the Act “enshrined the
view of the Chancery Courts” and Lord Guest apparently agreed with him.?

On balance, it would seem that therc was some lingering uncertainty (when
the Bift was dralted, as to the extent to which the “welfare” principle had cn-
croached on busic parcental rights.

In the Act of 1925, the language of the opening section—“Where in any

procceding before “any court............. .. the custody or upbringing of an infant
...... is in question, the court, in deciding that question, shall rcgard the welfarc
of the infant as the first and paramount consideration...... ... ”—-seemed to place

the matter beyond all doubt.  Yet, astonishingly, this did not prove to be so.
Another forty-four years were to pass' before it was settled that welfare consi-
derations rcally must predominate in all custody proceedings.

VI. Modemn developments
The position in 1953 was as follows:—

“Subject to this fundamental principle (welfare of the child) an infant’s
father still remains his solc legal guardian during his (the father’s) life-
time; but this fact, of course, adds little, if anything, to the father’s primary
position as a parent.  On the father’s death, the infant’s mother becomes,
either sole guardian, or guardian jointly with a guardian appointed by the
deed or will of the father, or. in default, by the Court.  And, even during
LLv. C.(1970) A.C. 668. 727D: (1969) 1 AN E.R. 788, 824. §35.
2/, v. . (1970) A.C. 068, 724E: (1969) 788, §32.

37 v. C., (1970) A.C. 668, 697F.

7. v. C., (1970} A.C. 668.

sJenks, Book of English Law (1953), pages 229-230.
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the father’s lifetime, the mother has the same right to apply to the Court in
respect of any maticr wiecling the infant as the father has, and an equal
right to appoint by deed or will a guardian to act after her death as co-
guardian with her surviving huspand, or, it he is dead, the guardian appointed
by him. In the event of diilerences of opinion between the surviving parent
and the guardian appointed by the deccased parent, the Court may award
sole custody of the infant to cither, as it may consider best for the welfare
of the infant.”

V11, Present position

Lhe principles on which quesuons 1clating o custody, upbringing cte. of Custody—

NHBOrS date to be decided, is thus Jaid down in the Lngush Act of 1971'; —

1. Where in any procecdings before any Court (whether or not a
court as deiined in scction 15 of this Act)

(a) the custody or upbringing of a minor;

(b) the administration of any property belonging to or held on
trust for a minor, or the application of the income thercof,

is in question, the court, in deciding that question, shall regard the welfare
of the minor as the first and paramount consideration, and shall not take
into consideration whether, from any other point of view, the claim of the
father, or any right at common law possessed by the father, in respect of
such custody, upbringing, administration or application is superior to that of
the mother, or the claim of the mother is superior to that of the father.”

Section 1(1) of the Guardianship Act, 1973 now provides as follows: --

“1.—(1) In relation to the custody or upbringing of a minor, and in
relation to the administration of any property belonging to or held in trust
for a minor or the application of incomc of any such property, a mother
shall have the same rights and authority as the law allows to a father, and
the rights and authority of mother and father shall be equal and be exercisa-
ble by either without the other.

In proceedings for custody etc. such cquality was already provided in 1971.

But in the absence of such proceedings, the father’s rights prevailed.? That posi-
tion is also now modified by the Act of 1973 referred to above.

This would seem to have practically abolished the rule of the common law

whereunder the natural guardian of legitimate child® was the father, and the
mother did not share the guardianship as such while he is alive.

VIill. Custody

Coming specifically to the topic of custody of children, the father’s right

to custody of his legitimate children was complete and exclusive in England in
the middle ages. It was only in the 19th century* that the mother could be

1Saction |, Guardianship of Minors Act. 1971.
fenures Abolition Act. 1660.

3Ex. p. Hopkins, (1732) 3 p. Wms. 152, per Lord King L.C.; Re-Agar-Ellis, (1883) 24 Ch.D.
317, 335.

1Custody of Infants Act, 1839 (2 & 3 Vic. ¢. 54) (Repealed in 1873).
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awarded access to a child until the child reached the age of seven years. The
Act is said to have been passed afier the judgement in R. V. Greenhill' [See
Warde v. Warde, (1849) 2 Ph. 786]. Where there was no testamentary or Court
guardian. the mother was, in cquity, guardian for nurture.’ Later? the mother
could be awarded custody of a child until it reached the age of sixteen years.
In 1925.% the mother was given an equal right through the court to the custody of
the child and in 1971, the mother was given cxactly the same rights and autho-
rity as the law allows to the father in England.

As regards the illegitimate child, the position was just the reverse in England,
In the middle ages, such a child was regarded as a filius nullius® By the end of
the 19th century, the mother had the right of custody over her illegitimate child.
The father had no right to custody cven though the legislation imposed on him the
duty to maintain the illegitimate child. Upto 1971 this position continued, subject
to one maodification, namely, that in certain cascs the orders for custody could
not be passed without the father's consent. Now,” both the parents have the same
equal right to apply to the court for custody of the illegitimate child.

IX. Testamentary guardianship

Testamentary guardianship in England is based on statute. The earhiest
statute’ was passed in the time of Charles the Second. It conferred power on the
father to appoint a guardian by deed or will for an infant upto the age of 21
years. The father himself need not be a major (under the Statute as originally
enacted). Later, however, this concession was restricted to deeds" and only a major
can now appoint a guardian by will in England.

The (estamentary powe: was hotly opposed by the King and his officers,
while it was dedulously supported by the Church and its dignitaries. Finally. the
Church triumphed. Until recently, the Ecclesiastical Courts dealt with all testa-
mentary matters and granted probate. So it was nccessary, in the time of Charles
II, to have a statute empowering the father to appoint a guardian.

This does not mean that under the Common Law the father had not the
right of guardianship. but under the peculiar tenures obtaining in England and
the law of primogeniture, the power of the father to appoint a guardian for his
heir was resisted till the legislature intervened.” The power to appoint a testa-
mentary guardian was later given to thc mother also (in 1886).

X. Children’s Acts

Side by side with these developments as to guardianship and custody,
legislative measures for the welfare of children have come in quick succession. With
the passage of the latest Act—Children Act, 1975—this branch of the law has be-
come the most complex.

1R. v. Greenhill. (1836) 4 Ad. & El. 624.

2R.v. Clarke. (1857) 7 El. & BI. 186.

3Custody of Infants Act. 1873 (36-37 Vic. c. 12) and Guardianship of Infants Act, 1886 (40-
50 Vic. ¢. 27).

iGuardianship of Infants Act, 1925 (15-16 Geo. 5 c. 45).

sSection 1. Guardianship «f Minors Act, 1971.

sSee discussion of Law Commission of India. 62nd Report {Workmen’s Compensation Act):
pages 32-34, paragraphs 2.4 to 2.6.

“Bastardy Laws Amendment Act. 1872 (35-36 Vie. ¢. 65).

sSections 9 and 14, Guardianship of Minors Act, 1971.

»Tenures Abolition Act, 1660, 12 Charles Ti. c. 24.

1The Wills Act, 1837 (1 Vict. c. 26, secticn 7).

upgliock & Maitland, History of English Law, Vol. 2, page 312.
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Originally, legislation for children provided for the care, protection, main-
tenance, welfare. training. cducation and rchabilitation of necelected and delingu-
ent children and for the (rial of the fater, The Children Acts contain claborate
provisions for the establishment of a specialised machinery in terms of juvenile/
children’s courts. remand/observation homes, certified/approved/special schools.
probation and after-care scrvices. Besides, the Acts envisage an cflcetive utilisa-
tion of voluntary welfare agencies at various stages of apprehension, treatment
and rehabilitation of children in need of care and protection.

The Children Act, 1975 expanded the scope of this legislation. Tts provisions
may be thus summarised. so far as they concern the position in England- -

(i) The Act provides a means whereby, as an alternative to adoption, rela-
tives and others looking after children on a long term basis can apply for and
obtain the legal custody of the children. Such persons may apply for, what is
called, a “custodianship™ order and this vests “legal custody” of the child in the
applicant, who becomes known as the child’s “custodian”. The Act thus introduces
a new concept. A “custodian” appears to be in a similar position to a parent
having custody of his child. but the Act deliberately refrains from eiving him
the designation “guardian™. “Custodianship” may be said to be a new form of
enardianship though giving less rights and powers than guardianship, and to be
similar to. but not identical with. custody.

(iiy Section 33 provides that, on the application of any qualified person who
is not the mother or father of the child, the court may make a custodianship
order vesting legal custody of the child in the applicant. “Legal custody” is
defined in section 86. A person is “gualified” when (i} he is a relative or step-
parent and he has the consent of a person with custody and the child has had
his home with him for the three months preceding the application (though step-
parents are not qualified in certain circumstances [See section 33(5) and (8)]. or
(i he is anybodv else, has the same consent and the child has had his home with
him for 12 months. including the three months preceding the annlication. or (iii)
he is anybodv with whom a child has had his home for three vears including
the three months preceding the application. So. where a child has lived for three
vears away from a pnerson who has legal custody of him. the percon. if anv. with
whom he has Tived for that period is entitled to ask the court to make him the
custodian and eive him leeal custodv. though such legal custodv is not equivalent
to the legal custody the first person had.

(i) Provision is made for certain supplementarv orders to accomnanv a
“custodianship” order. Orders for access and maintenance may be made {(section
34). Custodianshin orders mav be revoked and varied (section 35).

(iv) A court is empowered. in cases where the reauirements for making an
adontion order have becn satisfed. to make a custodianshin order instead. if it is
of the opinion that such an order would be more anpropriate. A custodianchin
order mav also be made in favour of someone where a narent has aonlied for
custodv under the Gnardianshin of Minors Act. 1971, section 9 (see section 37.

(v} Section 38 nrovides a meanc wherehy disnitee hetween ioint cnetadiane
ahout a child’s upbrineine can be resolved hv the court making an order.

Provision is made for Tocal anthority investioation of annlication for custo-
dianship orders. and for welfare reports to bz obtained by the courts (sections
39-40).

(vi} Section 41 restricts. nending a court decision. the removal of a child
from an applicant for cnstodianship who has looked after him for three vears,

Children Act
of 1978,
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Further provisions deal with enforcement and cffect of custodianship orders
(sections 4243 & 4. Costodians are empowered o apply for affiliation orders in
certain circumstances {scction 45).

X1. Habeas Corpus

In England, Habeas Corpus has also long been used to gain the custody of
infants. The writ is issucd on the application of the party seeking custody and
is directed against whoev.r has the control of the infant.! Thoueh. in theory. it still
rests on the idea of relicving an illeeal restraint, the ordinary rules of family law
applv in custody casce. and the matter is heard in the Family Division (previoustv.
the Chancery Division).

An application for custody is a proceeding which involves “not a guestion of
liberty. but nurture. control and eduzstion”? As Scrutton 1..J. said in his pictures-
que lanenage® proceedines (by way of habeas corpus) for custodv are being used
“not for the body, but for the soul of the infant”.

The essence of the writ habeas corpns has always bheen to free the infant
from any unlawful restraint or ill-usaae. and the court has never heen bound to
deliver him to anyone. Tf. therefore. the infant had reached years of discretion and
escaned bevond the contral of the father. he would not be delivered to the father
without examination. bt would be allowed to elect where he should go.* Tn other
words. the right of the father to custady in such cases became unenforceable by
the father.—at any rate by habeas corpus nroceedinas in a court of law—once the
infant had reached years of discretion. thonoh the rieht continued to exist in
theory until the infant attained the age of twenty-one.’

However, so long as the infant remained in the actual custodv of the father,
the father® had a legal right to the control of his infant children. and if the
infant were of the vears of discretion. the court would interfere onlv on the same
grounds as it would have interfered if the infant were under that age (though it
was recognised that a voung child reouires verv different treatment from an
older one. and conduct of a father which might b~ tolerated in the case of one
micht be perfectly intalerable in the case of the other.

The aoc of discretion was apparentlv forrfeen vears in the case of a male
but, by arenment from the provisions of one statute® it was sixteen in the case
of a female infant.

So far as concerned an ill~eitimate child. it seems that th~ infant covnld elect.
or at least its wishes wonld he taken into consideration. s soon as it had passed
the age of nurture thouch the pasition was. of course. basically different in that
no one appeared to have had arv right to the custodv of an illegitimate child
after it had attained the coe of nurtare.

1Sharpe. Law of Habheas Corpus (1976), pages 168, 169,

Barnsrdo v. McHuge. (1891) 1 O.R. 194, 203 (Lord Fzher M.R.).

8Re Carrol (19213 1 KB, 317, 331.

4R. v. Greenhill. (1836} 4 A. & E. 624.

8See Hargreaves’s note to Coke upon Littlefon. 88b and Re Agar-Eflis. (1883) 24 Ch.D. 317.
Re Agar-Fllis, (1882) 24 Ch.D. 317,

"R.v. Clarke. (1857) 7 F1. & BL.186: Thomasset v. Thomassef. (1894) n. 205,

8The statute (1557) (4 & < Phillin & Marv ¢. @1 relates to cbduction.

oRe Llavd. (18417 3 Man. & Gr. “47; R. v. Ciarks, (1857) 7 FL. & B 1£6: Re White, (1848)
10 L.T. 349.
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XII. Wards of Court

A minor can be made a ward of court only upon the maxing of an application p,,cedure.
for an order to that effect. Prior to 1949, an infant became a ward automatically
when an action or other procecding relating to his person or property was com-
menced in the Chancery Division, but now a specific application is required.’

The court has an extensive and special jurisdiction over wards of courts 1n yyrisdiction.
respect of both their person and their property, and exercising thut jurisdic-
tion it acts in a parentai and administrative manner. Thus, the court will
decide who is to have the custody. care and control of the ward and who is
to have aceess to the ward and what access is to be allowed. It will control
where the ward is to live and will not permit him to be removed from the juris-
diction of the court without leave. It follows that it can make orders for his
maintcnance. and supervises his education and religious upbringing and investi-
cates proposals as to marriage® Of the recent Fnglish cases illustrating this
jurisdiction. the most important is that in which the court refused permission to

allow the sterilisation of o girl of about 11 years of age, who was supposed to be
mentally defective.”

In the exercise of ths jurisdiction also. the welfare of the minor is the
paramount consideration.

'Section 9(1), Law Reform (Miscellaneous Provisions) Act, 1949,
zHalsbury, 4th edition, Vol. 24, page 266, para 597.

“Re Re D. (Minor) (1976) 1 All E.R. 326.

4J. v, CfF., (1969) 1 All E.R. 788. (E.L.)
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