HIGH COURT OF JUDICATURE FOR RAJASTHAN AT
JODHPUR

S.B. Civil Writ No. 6074/2018

Doshion Private Limited Having its Registered Office At Plot No.
24, Phase II, GIDC VATVA, Ahmedabad - 382445 through its
authorized signatory Mr. Raju Meghwal s/o Shri Laxmilal
Meghwal aged about 30 years R/o 218, Ward No. 33, Pratap
Nagar, Udaipur, Rajasthan

----Petitioner

Versus

----Respondents

For Petitioner(s) :  Mr. Ankit Sareen.

For Respondent(s) : - Dr. Sachin Acharya.
Mr. Shridhar Mehta.

HON'BLE MR. JUSTICE ARUN BHANSALI
Order

03/01/2019

This writ petition under Article 226 and 227 of the
Constitution of India is directed against the order dated 9/4/2018
passed by the Commercial Court, Jaipur, whereby, the application
filed by the petitioner under Section 14 of the Arbitration and
Conciliation Act, 1996 (‘the Act’) has been partly accepted
requiring the learned arbitrator to resettle his fees according to
Schedule IV read with Notification of the High Court dated
23/3/2017, the proceeding dated 1/4/2018 carried out by the

arbitrator closing the evidence of the petitioner has been set
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aside, however, the prayer to declare that the mandate of the
learned arbitrator stands terminated has been declined.

On a dispute arising between the parties i.e. the petitioner
and the respondent no.1 (‘HZL), this Court, by order dated

27/9/2016, on an application filed by the HZL, appointed the sole

arbitrator to adjudicate upon the disputes between the parties in

light of Schedule IV of the Act, which prayer was declined by the
arbitrator.

In the meanwhile, a notification dated 23/3/2017 came to be
issued by the High Court providing for the charging of fees by the
arbitrators, which was made applicable w.e.f. 23/10/2015. Based
on the above notification, again a submission was made before the
learned arbitrator regarding the quantum of fees, however, though
the prayer was declined, the learned arbitrator offered discount by
record of proceedings dated 26/5/2017 and the total fees was
fixed at Rs.55 lakh indicating a total discount of Rs.20 lakh.
Relevant para of the record of proceedings dated 26/5/2017 reads
as under:

“6. As considered the submissions and in view of the
legal and factual position, according to me, being as
discussed in para 3 & 4, still bearing further benevolence,
the fee structure is modified and given the further discount,
the total fee is fixed at Rs.55 lacs only. Thus, a total
discount of Rs.20 lacs is given collectively to both the
parties.”
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After passing of the order dated 26/5/2017, the petitioner
approached this Court by filing application under Section 14 of the
Act seeking termination of the mandate of the learned arbitrator
on the gound of misconduct on his part by charging excessive and
exorbitant fees and not following the Notification dated
23/3/2017.

—...Ihe said application filed by the petitioner under Section 14
Arn ol g Kg was held as not maintainable by order dated 4/1/2018
y e <

5 e peuf?t oner to approach the jurisdictional court, if so advised.
&
¥heugh the petitioner approached the Division Bench against

the order dated 4/1/2018, the appeal was withdrawn. The
petitioner thereafter, approached the Commercial Court by filing
application under  Section 14 of the Act seeking
removal/substitution of learned arbitrator.

During the pendency of the said proceedings before the
Commercial Court, on 1/4/2018 the learned arbitrator
dictated/passed an ex-parte award, the operative portion of the
proceedings dated 1/4/2018 reads as under:

“In view of the above in the spirit of Section 15 of the
Indian Limitation ‘Act, since after excluding the time
consumed on account of the matter being carried Hon’ble
High Court and/or to the commercial court resulting into
stalling these proceedings, a very short time is available at
the disposal of this tribunal to complete the proceeding,
and since the persons appearing for the claimant, do not
want to lead any rebuttal evidence, therefore at their
request the final arguments in the matter were heard today
(Ex-Parte).

After concluding the arguments the award has been
orally dictated to the steno and on its being transcribed a
soft copy of the award in PDF format would be sent to the
parties and for the purpose of section 29-A that would be
taken to be the date on which the award was passed.
Signed hard copy would thereafter be sent to the parties,
and for the purpose of section 34 of the Arbitration Act, the
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time for the respective party would start to run from the
date that hard copy is received by the respective party.

Since the award has been dictated, the balance
outstanding fee of the Arbitrator be deposited by the
parties, in proportion to their respective shares. However if
the defendant does not deposit within one week, the same
shall be deposited by the claimant, and that would be
recoverable by the claimant from the defendant. A further
sum of Rs.40,000/- be also deposited in the Arbitrator’s
account for expenses of preparing the award (Dictation,
transcription, printing, postage etc.).”

“While partly accepting the application this court disposes

off the same in the following terms:-

1. The law does not permit to charge any fee beyond the
fee prescribed under the schedule IV attached to
Arbitration Act and notification of Hon’ble High Court
dated 23.03.2017. The Ld. Arbitrator is requested to
resettle his fee according to schedule IV read with
notification of Hon'ble High Court bearing
no.01/S.R.0./2017 dated 23.03.2017 and in the light of
observation made in this order.

2. The proceedings dated 01.04.2018 carried out by the
Ld. Arbitrator by closing the evidence of the applicant
(respondent) and hearing the argument ex-parte is set
aside. The arbitrator is directed to join the parties in the
proceedings from the stage pending before him at the
time of filing of the instant application under section 14
of the Act of 1996.

3. The parties are directed to remain present before the
Ld. Arbitral tribunal on 29.04.2018.

4. The applicant is directed to lead his entire remaining
evidence on the date fix by the Ld. Arbitrator after the
appearance of the parties on 29.04.2018.

5. The time consumed before this court from the institution
of this instant application on 18.01.2018 till the
appearance of the parties before Ld. Arbitrator on
29.04.2018 shall be set off for the purpose of calculating
the period of 12 months prescribed under section 29A of
the Act of 1996.

6. It is expected that Ld. Arbitrator after completion of the
evidence of respondent and rebuttal evidence, if any,
shall pronounce the award after hearing the arguments
of the parties in support of their respective claim and
counter claim.
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Application is party accepted in the aforesaid terms. File
be consigned to the record room after due compliance.”

Feeling aggrieved, the present writ petition has been filed
before this Court. During the pendency of the writ petition, by
order dated 24/5/2018 after noticing the proceedings before the

learned arbitrator after passing of the order by the Commercial

It is submitted by learned counsel for the petitioner that

once the Commercial Court on an application filed by the
petitioner under Section 14 of the Act had come to the conclusion
that the charging of fees by the learned arbitrator was beyond the
fee prescribed under Schedule IV of the Act and the Notification
issued by this Court, there was no occasion for the Commercial
Court then to refuse to exercise jurisdiction under Section 14 of
the Act terminating the mandate of the learned arbitrator. It is
submitted that once the Commercial - Court has upheld the
contention of the petitioner qua charging of the fees by the
learned arbitrator beyond the provisions of law, resulting in the
fees determined by the learned arbitrator getting reduced to 50%,
the same would result in great prejudice against the petitioner and
as such the learned arbitrator has been rendered unable to
perform his functions and the same now gives rise to justifiable

doubts as to his independent or impartiality.
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Further submissions have been made that the conduct of
proceedings during the pendency of the application under Section
14 of the Act before the Commercial Court and during the
pendency of present proceedings before this Court are clear
indications of such prejudice, whereby, despite interim order by

the Commercial Court the arbitral proceedings were set ex-parte

are-award was dictated by the learned arbitrator, which order also
has e&g cet aside by the Commercial Court, however, again when

adjourned day to day and, therefore, the determination made by
the Commercial Court on the aspect of termination of mandate of
the learned arbitrator cannot be sustained.

Reliance was placed on the judgment of Delhi High Court in
National Highways Authority of India vs. Gammon Engineers and
Contractor Pvt. Ltd. : O.M.P.(T) (Comm.)39/2018 & I.A.
No.6559/2018 & 9228/2018 decided on 20/7/2018.

On behalf of HZL initially feeble objections regarding the
maintainability of the writ petition were raised, however, during
the course of final hearing, the said aspect was not
argued/pressed.

Learned counsel for the HZL made submissions questioning
the conduct of petitioner in somehow frustrating the proceedings
before the Ilearned arbitrator only because the petitioner
succeeded in preventing the learned arbitrator from passing an
order under Section 17 of the Act. Submissions were made that all

along the arbitral proceedings the conduct of the petitioner is
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somehow to delay and/or frustrate the said proceedings and,
therefore, on account of such conduct, the petitioner is not
entitled to any relief from this Court. Learned counsel for the
respondent, though, did not question the validity of the order
passed by the Commercial Court qua the quantum of fees,

supported the order in not terminating the mandate of learned

its sidRlificance insofar as the respondent company is concerned. It

was vehemently submitted that on account of the dispute qua the
quantum of fees raised by the petitioner, the respondent company
is unnecessarily being embroiled in the controversy and it
essentially is the only sufferer and, therefore, its only concern is
expeditious disposal of the proceedings. Submissions were also
made that the petitioner has failed to make out any case under
Section 14 of the Act, therefore, the writ petition deserves to be
dismissed.

I have considered the submissions made by learned counsel
for the parties and have perused the material available on record.

At the outset it may be noticed that on a specific query put
by the Court, both the learned counsel appearing for the parties
specifically made submissions that there is no necessity of issuing
notice to the learned arbitrator. Another specific query was put to
the counsel appearing for the respondent regarding stand of the
HZL qua the quantum of fees as determined by the learned

arbitrator and now by the Commercial Court, to which the learned
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counsel submitted that as the respondent company was at the
receiving end, on account of urgency involved in the matter and
as it wanted expeditious disposal of the proceedings before the
learned arbitrator, it had no choice but to follow the determination
made by the learned arbitrator and now the Commercial Court.

The provisions of Section 14 of the Act read as under:

“14. Failure or impossibility to act.- (1) The

\;\‘3“ H’Qﬁ qandate of an arbitrator shall terminate and he shall be
ﬁ;{_; @ubstituted by another arbitrator, if-

‘:' (a) He becomes de jure or de facto unable to

grounds referred to in clause (a) of sub-section (1), a
party may, unless otherwise agreed by the parties,
apply to the Court to decide on the termination of the
mandate.

(3) If, under this section or sub-section (3) of Section
13, an arbitrator withdraws from his office or a party
agrees to the termination of the mandate of an
arbitrator, it shall not imply acceptance of the validity of
any ground referred to in this section or sub-section (3)
of Section 12.”

The above provisions provide for termination of mandate of
the arbitrator if he becomes de jure or de facto unable to perform
his functions. The phrase ‘de jure or de facto unable to perform
his functions’ has not been defined and/or elaborated in any
manner in the Act. However, in the opinion of this Court in case
the events during the conduct of proceedings before the arbitrator
leads to a doubt in the mind of a party regarding prejudice against
it and qua the impartial conduct of proceedings before the arbitral
tribunal, the said situation would fall within de facto inability of the
arbitrator to perform his functions.

The independence and impartiality of the learned arbitrator

and the proceedings before him being conducted without any
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doubt in the mind of the parties are sine qua non for any arbitral
proceedings.

The Commercial Court by its impugned order, though came
to the conclusion that charging of fees by the learned arbitrator
was beyond the fees prescribed under Schedule IV of the Act and
the Notification dated 23/3/2017 issued by this Court, on the issue
termination of mandate, it observed as under:

“In order to rule out any confusion this has been held
%: e fact and circumstances pleaded and argued before

dcessarily comprehend all conceivable legal short
fngs existing or acquired by an arbitrator disqualifying
to discharge the role assigned under the Act. The
determination of fees on the basis of some
misinterpretation of statute is not such a legal short coming
enough to disqualify him. It is always open to the parties to
challenge the award on any of the ground of misconduct or
dejure or defacto inability or impossibility/failure of the Ld.
Arbitrator in a competent petition under section 34 of the
Arbitration and Conciliation Act,1996.”

A perusal of the above reveal that the Commercial Court
very cursorily dealt with only the issue of de jure inability of the
arbitrator, in the circumstances which came before it, but did not
deal with the overall fact situation.

As already noticed hereinbefore, the proceedings before the
learned arbitrator since beginning have been continuing under the
shadow of conflict regarding determination of fees to be paid by
the parties, wherein, the petitioner has been constantly objecting
to the quantum of fees determined by the learned arbitrator. The
learned arbitrator took a particular stand qua the quantum of fees
and the petitioner insisted on its alleged unreasonableness relying
on Schedule IV and issuance of Notification by this Court dated

23/3/2017 in this regard. As quoted hereinbefore, the learned
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arbitrator though insisted on entitlement of fees to the extent of
Rs.75 lakh, showing benevolence granted discount of Rs.20 lakh
and fixed the fees at Rs.55 lakh. Use of terms ‘benevolence’ and
‘grant of discount’ in the proceedings by the arbitrator can only be
termed as ‘avoidable’ as irrespective of the fact that a commercial

dispute was the subject matter of the arbitration, the proceedings

the matter, appears to have added to the hardening of the attitude

of the learned arbitrator qua the quantum of fees.

Be that as it may. The determination made by the learned
arbitrator regarding the quantum of fees has been set aside by the
Commercial Court by the order impugned, which determination for
lack of any challenge has become final.

The proceedings which took place before the Ilearned
arbitrator during the period several dates were fixed by the
Commercial Court for pronouncement of its order, whereby, on
1/4/2018 the learned arbitrator ordered to proceed ex-parte and
dictated the award on the same day, which order also was
required to be set aside by the Commercial Court by the impugned
order, also reflects the manner in which the proceedings took
place before the learned arbitrator. Even after the impugned order
was passed by the Commercial Court, again the manner in which
the proceedings were recommenced from the stage as it were on

1/4/2018, has been noticed by this Court in its order dated
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24/5/2018 forcing it to stay the further proceedings before the
learned arbitrator. It was inter alia observed by this Court as

under:

“Pursuant to the directions, the parties appeared
before the learned Arbitrator, when, it has been indicated
that on 29.04.2018, the matter was taken up and the same
was adjourned for 05.05.2018 and when on 05.05.2018, a
submission was made regarding writ petition having been
filed before this Court on 27.04.2018, and adjournment
was sought on ground that the matter was though taken up
the Court on 02.05.2018, the same was ordered to be

‘ *r.: T2 beigg, contested by the respondent, the prayer was declined

: i "“":randf:?c_t e evidence of the petitioner was closed, whereafter
the mrgtter was posted for final arguments on 14.05.2018.
the meanwhile, on 11.05.2018, when the matter

e matter for ten days, wherein now the matter is fixed on
25.05.2018 for final hearing.

Looking to the nature of issues, which have been
raised in the present writ petition and more specifically the
issue as to whether the manner, in which the matter has
proceeded before the learned Arbitrator, which aspect has
been thoroughly indicated in the order passed by the
Commercial Court, the alleged failure of the Commercial
Court in not terminating the mandate of the learned
Arbitrator can be said to be justified, requires
consideration.”

Apparently, there was no necessity for the learned arbitrator
in again closing the evidence of the petitioner and posting the
matter for final arguments despite pendency of matter before this
Court and this Court being forced to request the learned arbitrator
first to adjourn the matter and then stay the further proceedings.

Hon’ble Supreme Court in Union of India vs. Singh Builders
Syndicate : (2009) 4 SCC 523 made the following observations on
fees being charged by the arbitral tribunal:

“22. When an arbitrator is appointed by a court
without indicating fees, either both parties or at least one
party is at a disadvantage. Firstly, the parties feel
constrained to agree to whatever fees is suggested by the
Arbitrator, even if it is high or beyond their capacity.
Secondly, if a high fee is claimed by the Arbitrator and one
party agrees to pay such fee, the other party, which is
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unable to afford such fee or reluctant to pay such high fee,
is put to an embarrassing position. He will not be in a
position to express his reservation or objection to the high
fee, owing to an apprehension that refusal by him to agree
for the fee suggested by the arbitrator, may prejudice his
case or create a bias in favour of the other party which
readily agreed to pay the high fee.

XXXX XXXX

24. What is found to be objectionable is parties being
forced to go to an arbitrator appointed by the court and
then being forced to agree for a fee fixed by such
Arbitrator. It is unfortunate that delays, high costs,
frequent and sometimes unwarranted judicial interruptions
A different stages are seriously hampering the growth of
amPisration as an effective dispute resolution process. Delay

C, =eorthey
Ry . Not
Act, 2015 and under Section 11(14) of the Act the High Court was

A¢t by way of Arbitration and Conciliation (Amendment)

empowered to frame such Rules as may be necessary, resulting in
issuance of Notification dated 23/3/2017, which was made
effective from the date the Amendment Act, 2015 came into force
i.e. 23/10/2015.

The Madras High Court in Madras Fertilizers Limited vs.
SICGIL India Limited : 2010 (2) CTC 357 inter alia laid down as

under:

“22. The words used in Section 14(1)(a) is that the
mandate of an Arbitrator shall terminate if he has become
de jure unable to perform his functions. (emphasis
supplied). It is true that the second respondent is ready to
go ahead with the proceedings, but somehow, the
proceedings got bogged down in the light of the
controversy with regard to fixation of fees by the second
respondent. The word ‘Perform his functions’ used in
Section 14(1)(a) will simply performing his functions
effectively without any bias and with full confidence of both
the parties. Performing this functions does not simply going
through the motion without instilling confidence in the
minds of the parties.

23. Now, if the mandate is not terminated and the
second respondent is permitted to continue with Arbitration
proceedings, it will amount to forcing a higher fee on the
petitioner which they are not capable of paying. Further,
after these controversies, disputes, exchange of
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correspondences, etc. with regard to fixation of fees, if the
second respondent continues the arbitration proceedings,
the petitioner may not be in a proper frame of mind to
proceedings could not make a headway. Therefore, taking
into considerations the totality of the facts and
circumstances, I am of the considered view that the second
respondent has become de jure unable to perform his
function effectively warranting his mandate to be
terminated as per Section 14(1)(a) of the Act, 1996.”

The above judgments have been noticed by Delhi High Court

v,
hlerminé‘d by the arbitrator has been reduced to half and the

aﬂy Jagohed~sole arbitrator, the petitioner will definitely have some

doubt as to the conduct of the proceedings and the same would
certainly lead to loss of confidence and as observed by Madras
High Court in Madras Fertilizers Ltd. (supra), such an unpleasant
situation is to be avoided in the best interest of the parties
including the arbitrator.

Because of long drawn controversy in petitioner challenging
the quantum of fees before the learned arbitrator, moving
application before the Commercial Court, wherein, the
determination of fees made by the learned arbitrator has been
reversed and then again filing the present proceedings before this
Court seeking termination of the mandate of the learned
arbitrator, more importantly the learned arbitrator during the
pendency of the proceedings before the Commercial Court passing
an ex-parte award and during the pendency of present petition
before this Court, again closing evidence of the petitioner and

fixing the matter for final arguments, taking the totality of above
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facts and circumstances of the case, this Court is of the
considered view that the learned arbitrator has been rendered de
jure/de facto unable to perform his functions effectively
warranting his mandate to be terminated under Section 14(1)(a)
of the Act and the determination made by the Commercial Court in

this regard, therefore, cannot be sustained.

stand terminated. The parties may appoint a substitute arbitrator

in terms of the arbitration agreement between them within a
period of 15 days from today. The arbitral tribunal so constituted
shall proceed from the stage where the proceedings stood before
the order was passed by the then existing arbitral tribunal on

1/4/2018.

No order as to costs.

(ARUN BHANSALI),J

baweja/-
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