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URGENTAPPLICATION

To,

TheDeputyRegistrar

HighCourtofDelhi,NewDelhi

Sir,

Willyoukindlytreattheaccompanyingpetitionandapplicationasanurgentonein

accordancewiththeHighCourtRulesandOrders.

ThegroundsofurgencyareasprayedintheprayerclauseofthePetitionandthe

accompanyingapplication.

Itisprayedthatthematterbelistedon11.08.2020.

YoursFaithfully,

Petitioner
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NOTICEOFMOTION

Ld.CounselsforRespondents,

DelhiHighCourt,NewDelhi

Sir,

TheenclosedWritPetitionbythePetitioneriscomingupforhearingon11.08.2020.

AcompletesetofthePetitionwithannexuresisenclosedherewith.Pleasetakenotice

accordingly.
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1.ShriGauravYadav
A-25DDAKALYANVIHAR
NewDelhi-110009 ……PetitionerNo.1

2.Ms.ArtiSingh
Houseno.407secondfloorIndiraVihardelhi
110009 ……PetitionerNo.2

Versus

1.UnionofIndia

ThroughtheSecretary

DepartmentofConsumerAffairs,MinistryofConsumerAffairs,FoodandPublic

Distribution,

KrishiBhawan,RafiMarg,ConnaughtPlace,

NewDelhi-110001 …..RespondentNo.1

2.TheMinistryofHealthandFamilyWelfare,

NearUdyogBhawanMetroStation,

MaulanaAzadRd,NewDelhi,Delhi110011 …..RespondentNo.2

3.TheMinistryofFinance,

RajpathMarg,E-Block,CentralSecretariat,

NewDelhi-110001 …..RespondentNo.3



4.TheGSTCouncil,

3rdFloor,JeevanDeepBuilding,SansadMarg,

NewDelhi–110001 …..RespondentNo.4

5.MinistryofHomeAffairs

JaiSinghMarg,HanumanRoadArea,

ConnaughtPlace,NewDelhi,Delhi110001

…..RespondentNo.5
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SYNOPSISANDLISTOFDATES

1. ThepetitionerprefersthisWritPetitionunderArt.226oftheConstitutionofIndia

seekingawritofMandamusoranyotherappropriatewrit,Order,Directionsfrom

thisHon’bleCourtseekingthedirectiontotheRespondentNo.1toclassify

masksandsanitizersasEssentialCommoditiesandregulatetheirprices.Also,

thePetitionersareseekingadirectionfrom thisHon’bleCourttoRespondentNo.

3and4toreducetheGSTrateof18%onalcoholbasedsanitizersto5%or12%.

2.

HencethisWritPetition.

LISTOFDATES&EVENTS

Date Event

31.12.2019 TheauthoritiesinChinaconfirm thatseveralcaseswitha

new strand ofCoronavirus i.e.Covid-19 have been



identifiedinWuhan,China.

01.01.2020to

01.03.2020

SeveralCovid-19casesarereportedworldoverincluding

Asia.On30January2020WHO declaresCovid-19as

“public-healthemergencyofinternationalconcern”.The

Covid-19virusspreadsthroughpartsofEuropeandSouth

-EastAsia

11.03.2020 WHOdeclaresCovid-19asPandemic

13.03.2020 The Department of Consumer Affairs issued the

NotificationbearingS.O1087(E)classifying2plyand3

plymasksandhandsanitizersasEssentialCommodities

undertheEssentialCommoditiesAct,1955.

19.03.2020 The Department of Consumer Affairs issued the

NotificationbearingS.O1169(E)includingraw materials

for manufacture of hand sanitizer as Essential

CommoditiesundertheEssentialCommoditiesAct,1955.

21.03.2020 The Department of Consumer Affairs issued the

NotificationbearingS.No.1197(E)fixingtheretailprices

ofthemaski.e.2plymaskstobepricedatRs.8and3ply

maskstopriceatRs.10andthatthesanitizerbottleatRs.

100.

24.03.2020 Notification bearing S. No. 1207(E) amending the



Notification dated 21.03.2020 therebyfixing the retail

priceof3plysurgicalmaskcontainalayerofMeltBlown

non-WovenFabricshallnotbemorethanRs.16/-per

piece.

13.06.2020 Notification bearing No. F. 51/DGHS/PH-IV/COVID-

19/prsecyhfw/13087-336notifyingTheDelhiEpidemic

Diseases,(ManagementofCOVID-19)Regulations,2020

therebynotifyingtheactofnon-wearingamaskinpublic/

workplacesasan offence attracting fine and action

undersection188oftheIndianPenalCode,1860issued

bytheHealth&FamilyWelfareDepartment,Government

ofNCTofDelhi.

30.06.2020 The Notifications dated 13.03.2020 and 21.03.2020

discontinued.

15.07.2020 TheMinistryofFinancevideapressreleasestatedthat

the alcoholbased sanitizers would be classified as

disinfectantsandGSTrateof18%(9%CGST+9%SGST)

wouldbeleviedonthesame.

29.07.2020 MinistryofHomeAffairsissuedtheOrderNo.40-3/2020-

DM—I(A)statingthatwearingofmasksiscompulsoryin

public places,in workplaces,and during transport.

Further,hand wash or sanitizers have been made



compulsoryatentrypoints,exitpoints and common

areas,failingwhichisapunishableact.

01.08.2020 RepresentationsfiledbythePetitionerNo.1and2before

theRespondentsexplainingthepresentissues.

03.08.2020 PresentWritPetition



INTHEHIGHCOURTOFDELHIATNEW DELHI

W.P.(C.)NO. OF2020

(EXTRAORDINARYWRITJURISDICTION)

GAURAVYADAV&ANR. ….PETITIONERS

VERSUS

UNIONOFINDIANANDORS ...RESPONDENTS

{CIVILWRITPETITIONUNDERARTICLE226OFTHECONSTITUIONOFINDIASEEKING

AWRITOFMANDAMUSORANYOTHERWRITDIRECTINGTHERESPONDENTNO.1TO

CLASSIFYMASKSANDSANITIZERSASESSENTIALCOMMODITYANDTOREGULATE

THEIRPRICESANDAWRITOFMANDAMUSORANYOTHERWRITDIRECTING THE

RESPONDENTNO.4TOREDUCETHEGSTRATEOF18% ONSANITIZERSTO5% OR

12%.}

To,

TheHon’bleActingChiefJustice

andHisCompanionJusticesofthis

Hon’bleHighCourtofDelhiatNewDelhi

MOSTRESPECTFULLYSHOWETH

3. Thatbywayoftheinstantwritpetition,thePetitionersareseekingthedirection

ofthisHon’bleCourttotheRespondentNo.1toclassifymasksandsanitizersas

EssentialCommoditiesandregulatetheirprices.Also,thePetitionersareseeking



adirectionfrom thisHon’bleCourttoRespondentNo.3and4toreducetheGST

rateof18%onalcoholbasedsanitizersto5%or12%.

4. ThePetitionersarealsochallengingthedecisionsoftheRespondentNo.1ofnot

extendingtheNotificationsdated13/03/2020and21/03/2020after30/06/2020

wherebythemasksandsanitizerswereclassifiedas“EssentialCommodities”

undertheEssentialCommoditiesAct,1955andpricesofmasksandsanitizers

werefixedatRs.8,10,16andRs.100.AsperthePetitioners,thesaidactofthe

RespondentNo.1isarbitrary,illogicalandwillhaveavastillimpactonthe

conditionsofthegeneralpublic.

5. Thattheinstitutions/personslikelytobeaffectedbytheorderssoughtinthe

writpetitionaretheUnionofIndia,theMinistryofConsumerAffairs,Foodand

PublicDistribution,MinistryofHealthandFamilyWelfare,MinistryofFinance,the

GSTCouncil,andtheMinistryofHomeAffairswhohavebeenimpleadedas

respondentsinthewritpetitionandtotheknowledgeofthePetitioners,noother

persons/body/institutionsarelikelytobeaffectedbytheorderssoughtinthe

writpetition.

6. ThatthePetitionerNo.1isacitizenofIndiaandalaw studentatLucknow

University.ThatthePetitionerNo.2isacitizenofIndiaandisalaw graduate



from LawCentre-1,FacultyofLaw,UniversityofDelhi.

7. ThattheRespondentNo.1istheDepartmentofConsumerAffairs,Ministryof

ConsumerAffairs,FoodandPublicDistributionandisinter-aliaresponsiblefor

thefunctioningandmanagementoftheEssentialCommoditiesAct,1955and

otherconsumercentriclaws.

8. ThattheRespondentNo.2istheMinistryofHealthandFamilyWelfareandis

chargedwithhealthpolicyinIndia.ThesaidMinistryplaysakeyroleinguiding

India'spublichealthsystem.

9. ThattheRespondentNo.3istheMinistryofFinance,whichisconcernedwith

taxation,financiallegislation,financialinstitutions,capitalmarkets,centreand

statefinances,andtheUnionBudget.

10. ThattheRespondentNo.4istheGSTCouncilwhichistheConstitutionalbodyto

decideissuesrelatingtoGST.

BRIEFFACTS

11. ThatthepresentPetitionisbeingforseekingaWritinthenatureofMandamus

oranyotherappropriate Writ,Order,directions oflike nature directing the



RespondentNo.1tonotifymasksandsanitizersas‘EssentialCommodities’

undertheEssentialCommoditiesAct,1955andtoregulatetheirpricesandaWrit

inthenatureofMandamusoranyotherappropriateWrit,Order,directionsoflike

naturedirectingtheRespondentNo.2and3toreducetheGSTrateof18%on

sanitizersto5%or12%.

OutbreakofNovelCOVID-19virus

12. Thatitissubmitted,inthelightofrecentoutbreakoftheNovelCovid-19,

advisoriesfrom healthcareprofessionalsandinstitutionsaroundtheworldwere

issuedtocitizensatlargetocontinuallydisinfecttheirhandswithsanitizersand

soapsandcovertheirfacewithmaskasameasuretostopthespreadofthe

saiddisease.

13. ThattheWorldHealthOrganization(‘WHO’),whichhasbeentaskedatevaluating

theglobalhealthpositionandtocarryouteffectiveremedialactionsincaseof

anyinfectionordiseasethroughouttheworldonthe30/01/2020haddeclared

theCovid-19firstlyas“public-healthemergencyofinternationalconcern”and

thenonthe11/03/2020duetotheeverincreasingnumberofcasesandthe

deathscausedbythesaidinfectiousdiseasesdeclaredittobea‘Pandemic’.The

saiddeclarations/pressreleasehavebeenattachedherewithasAnnexureP-1.

14. ThattheWHOissuedtheguidelinesdated……whicharetobefollowedtotackle



theNovelCovid-19pandemicwhichincludedtheregularandstrictuseofmasks

and sanitizers.The said guidelines are annexed herewith and marked as

AnnexureP-2.

15. ThatSection2AoftheEssentialCommoditiesAct,1955statesthatiftheCentral

Governmentissatisfiedthatitisnecessarysoastodointhepublicinterestmay

notifyacommodityasanEssentialCommodity.Therelevantpartofsection2A

isasfollows:

“2A.Essentialcommoditiesdeclaration,etc.―(1)Forthepurposesofthis

Act,“essentialcommodity”meansacommodityspecifiedintheSchedule.

(2)Subjecttotheprovisionsofsub-section(4),theCentralGovernment

may,ifitissatisfiedthatitisnecessarysotodointhepublicinterestand

forreasonstobespecifiedinthenotificationpublishedintheOfficial

Gazette,amendtheSchedulesoasto―

(a)addacommoditytothesaidSchedule;

(b)removeanycommodityfrom thesaidSchedule,

inconsultationwiththeStateGovernments.”

16. ThatSection3oftheEssentialCommoditiesAct1955,providesforthecontrol,



production,supply,distributionetc.ofessentialcommoditiesasfollows:

(1)IftheCentralGovernmentisofopinionthatitisnecessaryorexpedient

so to do for maintaining or increasing supplies of any essential

commodityorforsecuringtheirequitabledistributionavailabilityatfair

prices,[orforsecuringanyessentialcommodityforthedefenceofIndiaor

theefficientconductofmilitaryoperations],itmay,byorder,providefor

regulatingorprohibitingtheproduction,supplyanddistributionthereof

andtradeandcommercetherein.

(2)Withoutprejudicetothegeneralityofthepowersconferredbysub-

section(1),anordermadethereundermayprovide:—

(a)forregulatingbylicenses,permitsorotherwisetheproductionor

manufactureofanyessentialcommodity;

(b)forbringingundercultivationanywasteorarableland,whether

appurtenanttoabuildingornot,forthegrowingthereonoffood-crops

generallyorofspecifiedfood-crops,

andforotherwisemaintainingorincreasingthecultivationoffood-

cropsgenerally,orofspecifiedfood-crops;

(c)forcontrollingthepriceatwhichessentialcommoditymaybe

boughtorsold;

(d)forregulating by licenses,permits orotherwise the storage,

transport,distribution,disposal,acquisition,useorconsumptionof,



anyessentialcommodity;

(e) for prohibiting the withholding from sale of any essential

commodityordinarilykeptforsale;

Notificationdated13/03/2020issuedbytheRespondentNo.1classifying

masksandsanitizersasEssentialCommodities

17. ThattheRespondentNo.1videthepowersconferredonthem undersub-section

(2)ofsection2AoftheEssentialCommoditiesAct,1955issuedtheNotification

bearingS.O1087(E)dated13/03/2020issuedanOrderwherebytheN-95masks

and Sanitizers were treated as ‘EssentialCommodity’underthe Essential

Commodities Act,1955.Also,the said Notification was in force only till

30/06/2020.ThesaidNotificationisannexedherewithandmarkedasAnnexure

P-3.

Notificationdated21/03/2020issuedbytheRespondentNo.1fixingpriceof

masksandsanitizersatRs.8andRs.100

18. ThattheRespondentNo.1videthepowersconferredonthem undersection2A

and 3 oftheEssentialCommoditiesAct,1955 issued a Notification dated



21/03/2020bearingS.No.1197(E)wherebythe‘Fixationofpricesofmasks(2

plyand3ply)MeltBlownnon-WovenFabricandhandsanitizersOrder,2020’was

issuedtoregulatethepricesofmasks(2plyand3ply)MeltBlownnon-Woven

Fabricandhandsanitizers,whichareusedforpreventinginfectionsduetoNovel

Covid-19virus.ThesaidOrderfixedthepricesofthemaski.e.2plymaskstobe

pricedatRs.8and3plymaskstopricedatRs.10andthatthesanitizerbottleof

200mltobesoldatapriceofRs100.Also,thesaidNotificationwasinforce

onlytill30/06/2020.The said Notification has been attached herewith as

AnnexureP-4.

19. ThattheRespondentNo.1issued theNotificationbearingS.No.1207(E)dated

24/03/2020amendingtheNotificationdated21/03/2020therebyfixingtheretail

priceof3plysurgicalmaskcontainalayerofMeltBlownnon-WovenFabricshall

notbemorethanRs.16/-perpiece.ThesaidNotificationbearingS.No.1207(E)

dated24/03/2020hasbeenattachedherewithasAnnexureP-5.

No ExtensionoftheNotificationsdated 13/03/2020 and 21/03/2020 post

30/06/2020

20. Thattherehasbeennoextensionoftheafore-mentionedNotificationsdated

13/03/2020and21/03/2020byRespondentNo.1.Therefore,Post30/06/2020,

theN-95masksandsanitizersarenotclassifiedas‘EssentialCommodity’under

theEssentialCommoditiesAct,1955northeirpricearebeingregulated.Inother

words,post30/06/2020,thepricing,quality,production,logisticsanddistribution



ofmasksandsanitizerarebeinghandledbynoauthorityorgovernment.

21. Thatincontrasttothesituationwherebymasksandsanitizershaveemergedas

thebasicnecessityforeveryindividual,theRespondentNo.1videtheOffice

Memorandum bearingS-26/1/2020-ECR&Edated01/07/2020statedthatthey

havedecidednottocontinuetoclassifymasksandsanitizersas‘Essential

Commodities’asnoadversereportsfrom theState/Utswithrespecttotheprice

oravailabilitytocontinuefacemasks&handsanitizersasessentialcommodities.

ThesaidOfficeMemorandum bearingS-26/1/2020-ECR&Edated01/07/2020is

attachedherewithandmarkedasAnnexureP-7.

22. Thatincontrasttothesituationwherebymasksandsanitizershaveemergedas

thebasicnecessityforeveryindividual,theRespondentNo.1videitsMonthly

Summaryissuedon20/07/2020fortheCabinetforthemonthofJune,2020

throughParagraph1.5statedthatthereisnoshortageofmasksandhand

sanitizersinthecountryandthereitemsareeasilyavailableinthemarkets.

Hence,theDepartmenthasdecidednottocontinueclassificationofsurgical

masks and sanitizers as essential commodities under the Essential

CommoditiesAct,1955beyond30/06/2020.ThesaidMonthlySummarydated

20/07/2020isannexedherewithandmarkedasAnnexureP-7.

ContinuousincreaseinthenumberofdailycasesinIndiapost30/06/2020



23. Thattherehasbeenacontinuoussurgeinthenumberofcasesofpeoplegetting

infectedwiththeNovelCovid-19inIndia.InIndia,therehavebeen5,45,318active

cases and 35,747 deaths (as of30th July,2020).The same has been

continuouslybeen reported bythe state authoritiesand byvariousleading

newspapersandmediachannels.Thenumberofdailyactivecasesanddeaths

aspertheArogyaSetuApplicationareasfollows:

Time-Period Number of daily active

cases

Deaths

30/06/2020 2,15,125 16,893

01/07/2020 2,20,114 17,400

15/07/2020 3,19,840 24,309

30/07/2020 5,45,318 35,747

Agraphdepictingthesameisasfollows:



24. Thatitisexplicitlyclearfrom theabovegraphthattherehasbeenacontinuous

increaseinthenumberofpeopledyingandgettingcontactedbytheCovid-19

Virus.Themorethepeopleareaffectedfrom theVirus,themorethenation

wouldsuffer.

25. Thatinsuchasituation,wearingofmasksandusinghandsanitizershave

become utmostimportantforgeneralpublic to protectthemselves from

contactingtheCovid-19virus.

PressReleasedated15/07/2020issuedbyRespondentNo.3statingthat18%

GSTwouldbechargedandleviedonalcoholbasedsanitizers.

26. Further,thattheRespondentNo.3videapressreleasedated15/07/2020stated



thatthealcoholbasedsanitizerswouldbeclassifiedasdisinfectantsandGST

rateof18%(9%CGST+9%SGST)wouldbeleviedonthesame.Therelevantpart

ofthepressreleasedated 15/07/2020 isextracted below fortheeaseof

reference:

“Itisstated thathandsanitizersattractGSTattherateof18%.Sanitizers

aredisinfectantslikesoaps,anti-bacterialliquids,dettoletcwhichall

attractdutystandardrateof18%undertheGSTregime.TheGSTrates on

various items are decided by the GST Councilwhere the Central

Governmentand allthestategovernmentstogetherdeliberateandtake

decisions.

Itisfurtherclarified thatinputsformanufactureofhandsanitizersare

chemicalspackingmaterial,inputservices,whichalsoattractaGSTrate

of18%.ReducingtheGSTrateonsanitizersandothersimilaritemswould

leadtoaninverteddutystructureandput thedomesticmanufacturersat

disadvantagevis-a-visimporters.LowerGSTrateshelpimportsbymaking

them cheaper.Thisisagainstthenation’spolicyonAtmanirbharBharat.

Consumerswouldalsoeventuallynotbenefitfrom thelowerGSTrateif

domesticmanufacturingsuffersonaccountofinverteddutystructure.”

27. ThattherationaleprovidedbytheRespondentNo.2inthethisregardinter-alia

includedthatreducingtheGSTRateonsanitizerswouldleadtoasituationof

inverteddutystructure,whereintheinputtaxcreditisleftuntilisedduetooutput

taxbeinglowerthantheinputtaxwhichwouldhamperthegrowthdomestic

manufacturersvis-à-visimports.Itwasfurtherstatedthatit’sameasureto

promotethedomesticmanufacturersandtheschemeofAtamnirbharBharat.

ThesaidPressReleaseisannexedherewithandmarkedasAnnexureP-8.



Wearingofmasksandusingsanitizershasbecomemandatory

28. Thatinordertobringbackthelifeinanormalsituation,thecompanies,offices,

workplaces etc have started opening up forwork.Therefore,the workers,

employees,labourersetc.havetostepoutoftheirhouseforworkandhaveto

followthesafetyrulesdevisedbythestateauthoritiesincludingwearingmasks

andtheusinghandsanitizersinfactories,workplacesandofficesetc.

29. ThattheRespondentNo.2on04/06/2020issuedaSOPonpreventivemeasures

tocontainspreadofCOVID-19inofficeswherebyinter-aliatheuseofmasksand

sanitizersinofficeswasmademandatory.ThesaidSOPdated04/06/2020is

attachedherewithandmarkedasAnnexureP-6.

30. Thatconsideringthesurgeinthenumberofdailycases,wearingofmaskshas

beenmademandatorybyvariousstateauthorities.TheHealth&FamilyWelfare

Department, Government of NCT of Delhi Notification bearing No. F.

51/DGHS/PH-IV/COVID-19/prsecyhfw/13087-336 dated 13/06/2020 notified

‘TheDelhiEpidemicDiseases,(ManagementofCOVID-19)Regulations,2020’

therebynotifyingtheactofnon-wearingamaskinpublic/workplacesasan

offenceattractingfineandactionundersection188oftheIndianPenalCode,

1860.The Notification bearing No.F.51/DGHS/PH-IV/COVID-19/prsecyhfw/

13087-336dated13/06/2020issuedbytheGovernmentofNCT ofDelhiis



annexedherewithandmarkedasAnnexureP-9.

31. Further,ithasbeenreportedthataround83,393challanshavebeenissuedbythe

DelhiPolicefornotwearingmasksbetween15/06/2020to31/07/2020.The

reportissued bytheEconomicTimesisattached herewith and marked as

AnnexureP-10.

32. ThattheMinistryofHomeAffairsvidetheOrderNo.40-3/2020-DM—I(A)dated

29/07/2020 whereby the Hon’ble Union Home Secretary has notified the

guidelinesonUnlock-3whichwillinforcetill31/08/2020.TheNationalDirective

forCOVID-19Managementstatesthatwearingofmasksiscompulsoryinpublic

places,inworkplaces,andduringtransport.Further,handwashorsanitizershave

beenmadecompulsoryatentrypoints,exitpointsandcommonareas,failing

whichisapunishableact.TheOrderdated29/07/2020isannexedherewithand

markedasAnnexureP-11.

ExemptionoflicensetosaleprovidedinrespectofHandSanitizer

33. ThattheRespondentNo.5onbeingsatisfiedthathandsanitizersareessential

tomeettherequirementsofemergencyarisingoutofCovid-19Pandemicand

theireasyavailabilitytogeneralpublicisnecessaryissuedtheNotificationNo.

S.O.2451(E)dated27/07/2020therebyexemptinghandsanitizerasadrugfrom



therequirementoflicenseforitssaleorstocking.ThesaidNotificationNo.S.O.

2451(E)dated27/07/2020isattachedherewithandmarkedasAnnexureP-12.

IssuestobefacedduetothearbitraryactoftheRespondentNo.1innot

extendingtheNotificationsdated13/03/2020and21/03/2020.

34. Thatitis submitted thatkeeping the masks and sanitizers outfrom the

classificationof‘EssentialCommodity’underEssentialCommoditiesAct,1955

wouldincreasethechancesofmalpracticeviz.blackmarketing,pricehiking,

hoardingetc.ofthesaidproductstherebyexposingeverystrataofthesociety

rangingfrom theeconomicallychallengedcitizenswhoduetolockdownand

otherrestrictivestepswerenotabletoearntheirlivelihoodandthecitizenswho

havestarted going outforworkand masksand sanitizersaretheprimary

protectivegearstoprotectthemselvesfrom contactingthedeadlynovelCovid-

19virus.

35. ThatasperBusinessStandard’sarticledated17/04/2020statedthatasper

projectionsbasedonananalysisbyresearchersattheUnitedNationsUniversity

showthat,intheworstcasescenario.104millionmorepeopleinIndiacouldfall

below theWorldBank-determinedpovertylineof$3.2adayforlower-middle

countries.ThesaidarticleisannexedherewithandmarkedasAnnexureP-12.

36. ThatmorethanaquarterofthepopulationlivinginruralareasofIndiaisbelow



thepovertylineinruralareasofIndiainbelowthepovertyline.Outofthetotal

populationlivingintheruralpartsofIndia,25.7%islivingbelowthepovertyline

whereasin the urban areas,the situation isa bitbetterwith13.7% ofthe

populationlivingbelowthepovertyline.

37. Thataround160millionIndiansdonothaveaccesstocleanwater.Health

expertsworldwidesaythatbasichandwashingiscriticaltopreventingthe

spreadofNovelCovid-19.Therefore,washinghandswithcleanwaterwouldnot

turnouttobeviableoptionforapotentpartofthegeneralpublic.

Issuesbeingfacedduetohighrateof18%GSTbeingleviedonalcoholbased

handsanitizer

38. ThatitissubmittedthatthehighGSTrateof18%onsanitizershaveledtothe

highpricesofthesanitizerstherebybecominganon-pocketfriendlynecessityfor

citizens.

39. Thatasanitizerisaprimaryproductthatisbeingusedbythecitizenstokeep

themselvessafebutifthepriceofthesaidsanitizeriskepthighduetothehigh

rateofGSTthenthatproductwouldnotbeabuyableitem forthecitizenswho

havetouseitregularly.



RepresentationsfiledbythePetitionersbeforetheRespondentstobringinlight

thepresentissue

40. Thatthe Petitioners on understanding the presentsituation felta need to

representthesaidissuebeforetheconcernedauthorities.Infurtherancethereto,

arepresentationdated01/08/2020wasfiledbeforetheRespondentsexplaining

them theimportanceofmasksandsanitizersandrequestingthem totreat

masksandsanitizersas‘EssentialCommodity’.Itwasalsorequestedthatthe

GSTrateof18%onalcoholbasedsanitizersshallbereducedto5%or12%.A

copyoftheRepresentationsdated01/08/2020filedbeforetheRespondentsis

annexedherewithandmarkedasAnnexureP-13.

41. Thatnoreplyfrom theRespondentshasbeenreceivedbythePetitionersin

regardtotheafore-mentionedrepresentationsfiled.

42. ThatthePetitionersmovethisHon’bleCourtinlightoftheabovementionedfacts

&circumstancesundertheArt.226oftheConstitutionofIndia.

43. ThattheissuesbeingagitatedinthisPetitionareverycritical.Itissubmittedthat

thepublicatlargeisconcernedwiththeissuesinhandastheissuesare

concerningthefundamentalrightsoftheeverypersoninthecountryaseveryone



isusingmasksandsanitizersonadailyroutine.

44. Thatthereisnoalternativeforthepeopletoavoidusingmasksandsanitizersas

thesamearetreatedasthefrontlineprotectivegearsprotectinganindividual

from contactingthenovelCovid-19virus.

45. ThatthisHon’bleCourtmayindulge,directingtheRespondentsonthisissuesas

prayedherein.ItissubmittedthatthisHon’bleCourt,hastimeandagainstepped

intoprovideabeaconintermsofdirectionsandhasprovidedforsuchsituations

whereone’srightsareviolated.

46. ThatthepetitionprefersthisWritpetition,inter-alia,onthegrounds,amongst

whichtheothersare;

GROUNDS

A. TheimpugnedactionoftheRespondentNo.1innotextendingtheNotification

dated12/03/2020and21/03/2020isviolativeofArticle21oftheConstitution

ofIndia.

A.1 ItissubmittedthattheimpugnedactionoftheRespondentNo.1innotextending

the Notification dated 12/03/2020 wherebythe masks and sanitizers were

classifiedas‘EssentialCommodity’undertheEssentialCommoditiesAct,1955



and the Notification dated 21/03/2020 whereby the prices ofmasks and

sanitizerswerefixed,violatestheinviolablefundamentalrighttolifeofthe

generalpublicparticularlythepeoplebelongingtothelowerincomestratathatis

containedinArticle21oftheConstitutionofIndiainasmuchasitgivesaleeway

tothemanufacturers/traders/retailerstostartthemalpracticeofhoarding,

blackmarketingetc.therebycausingharm tothegeneralpublic

A.2 It is submitted that the Hon’ble Supreme

Court in the case of Vincent Panikurlangara vs. Union of India,AIR 1987 SC 

990observedasfollows:

“As pointed out by us, maintenance and improvement of public 

health have to rank high as these are indispensable to the very 

physical existence of the community and on the betterment of these 

depends the building of the society of which the Constitution makers 

envisaged. Attending to public health, in our opinion, therefore, is of 

high priority perhaps the one at the top.”

A.3 Furtherrelianceisplacedonthejudgmentinthecase,Hon’bleSupremeCourtin

thecase,ConsumerEducation & Research VsUnion ofIndia,1995SCC (3)

42,whereintheHon’bleSupremeCourtheldasfollows:

“27.Therefore,we hold thatrightto health,medicalaid to protect

thehealthandvigourto aworkerwhileinserviceorpostretirement

is afundamentalrightunderArticle 21,read with Articles 39(e),41,

43,48A and allrelated Articles and fundamentalhuman rights to



makethelifeoftheworkmanmeaningfulandpurposefulwithdignity

ofperson”.

B. TheRespondentNo.1grosslyfailedtounderstandthepurposeoftheEssential

CommoditiesAct,1955

B.1 ItissubmittedthattheRespondentNo.1videtheOfficeMemorandum dated

01/07/2020,marked asAnnexure P-(supra)and the Monthlyreportdated

20/07/2020 marked as Annexure P-(supra)stated thatthe reason for

discontinuingtoclassifymasksandsanitizersas‘EssentialCommodities’as

notifiedbytheNotificationdated13/03/2020istheadequatesupplyofthesaid

products.ItissubmittedthattheRespondentNo.1failedtounderstandthat

onlymaintainingadequatesupplyisnotthesolepurposeofclassifyingmasks

andsanitizers.

B.2 ItissubmittedthattheRespondentNo.1videtheNotificationdated13/03/2020

issuedtheEssentialCommoditiesOrder,2020markedasAnnexureP-1(supra)

therebynotifyingmasksandsanitizersas‘EssentialCommodities’inpursuance

ofthepowersconferredundersub-section(2)ofsection2AoftheEssential

CommoditiesAct,1955toregulatetheproduction,quality,distribution,logistics

ofmasks(2plyand3plysurgicalmasks,N95masks)&handsanitizers.

B.3 Therefore,Itis submitted thatthe purpose forclassifying the masks and

sanitizersas‘EssentialCommodities’wasfarmorethanmaintainingthesupply



ofthesaidproductsandincludedtheactofregulatingthequality,distribution,

logisticsetc.Hence,theRespondentNo.1 grosslyfailed to understand the

purposeofclassifyingthemasksandsanitizersas‘EssentialCommodities’

undertheEssentialCommoditiesAct,1955.

C. TheRespondentNo.1 withoutapplication ofmind hasnotcontinued the

Notificationsdated13/03/2020and21/03/2020

C.1 Itis submitted thatthe Actofthe RespondentNo.1 in notextending the

Notificationsdated13/03/2020and21/03/2020isarbitrary,wrongandhasbeen

donewithoutapplicationofmind.

C.2 ItissubmittedthattheRespondentNo.1whiledecidingtonottocontinuethe

Notificationsdated13/03/2020and21/03/2020hasgrosslyfailedtotakeanote

oftheground realityinregard to theavailabilityandqualityofmasksand

sanitizers.

C.3 Itissubmittedthataplethoraofincidentshavereportedinthemediaand

newspaperscitingtheunscrupuloustradepracticesofdegradedqualitymasks

andsanitizers.Therelevantnewsarticlesareattachedherewithandmarkedas

AnnexureP-14.

C.4 ItissubmittedthattheRespondentNo.1didnotcontinuetheNotificationsdated



13/03/2020and23/03/2020withoutapplicationoftheirmindinasmuchthey

didn’ttakeanoteofthedegradedandhazardousmasksandsanitizesavailable

inthemarketwhichwouldanywayharm thegeneralpublicwhoarenotequipped

withsuchtechnicalknowledgebuthavetowearmasksandusesanitizersasit

hasbeenmadecompulsorybythegovernment.

C.5 Basistheabove,itissubmittedthattheactionofRespondentNo.1innot

extendingtheNotificationdated13/03/2020and23/03/2020hasbeendone

withoutapplicationofmindandinahastemanner.

D. TheforemostpurposeoftheEssentialCommodityAct,1955istoprovide

benefittoconsumersandnotthetradeandindustry

D.1 ItissubmittedthattheEssentialCommodityAct,1955isaconsumercentric

legislationanditprovidesthepowerstothegovernmenttotakenecessarysteps

forthebenefitofconsumersandgeneralpublic.

D.2 Itissubmittedthatsection3oftheEssentialCommoditiesAct,1955provides

thepowertoRespondentNo.1toregulatetheproduction,supply,distribution,

qualityofessentialcommodities.Section3oftheEssentialCommoditiesAct,

1955isextractedhereinbelowforeaseofreference:

“3.Powerstocontrolproduction,supply,distribution,etc.,ofessential

commodities:

(1)IftheCentralGovernmentisofopinionthatitisnecessaryor



expedientso to do formaintaining orincreasing supplies ofany

essentialcommodity or for securing their equitable distribution

availabilityatfairprices,[orforsecuringanyessentialcommodityfor

thedefenceofIndiaortheefficientconductofmilitaryoperations],it

may,byorder,provideforregulatingorprohibitingtheproduction,

supplyanddistributionthereofandtradeandcommercetherein.

(2)Withoutprejudicetothegeneralityofthepowersconferredbysub-

section(1),anordermadethereundermayprovide:—

(a)forregulatingbylicenses,permitsorotherwisetheproduction

ormanufactureofanyessentialcommodity;

(b)forbringingundercultivationanywasteorarableland,whether

appurtenanttoabuildingornot,forthegrowingthereonoffood-

cropsgenerallyorofspecifiedfood-crops,

andforotherwisemaintainingorincreasingthecultivationoffood-

cropsgenerally,orofspecifiedfood-crops;

(c)forcontrollingthepriceatwhichessentialcommoditymaybe

boughtorsold;

(d)forregulatingbylicenses,permitsorotherwisethestorage,

transport,distribution,disposal,acquisition,useorconsumptionof,

anyessentialcommodity;

(e)forprohibiting the withholding from sale ofany essential



commodityordinarilykeptforsale;

D.3 ItissubmittedthattheHon’bleSupremeCourtinthecase,PragIce&OilMills

&Anr.Etcv.UnionofIndia,1978AIR1296whiledealingtheissueofvalidityof

MustardOil(PriceControl)Order,1977issuedundertheEssentialCommodities

Act,1955,heldasfollows:

“Thedominantpurposeoftheseprovisionsistoensuretheavailabilityof

essentialcommoditiestotheconsumersatafairprice.Andthoughpatent

injusticetotheproducerisnottobeencouraged,a reasonablereturnon

investmentorareasonablerateofprofitisnotthesinequanonofthe

validityofactiontakeninfurtheranceofthepowersconferredbys.3(1)

ands.3(2)(c)oftheEssentialCommoditiesAct. Theinterestofthe

consumerhastobekeptattheforefrontandtheprimeconsiderationthat

anessentialcommodityoughttobemadeavailabletothecommonman

atafairpricemustrankinpriorityovereveryotherconsideration.”

(EmphasisSupplied)

D.4 InlightoftheabovejudgmentandtheprovisionsoftheEssentialCommodities

Act,1955,itissubmittedthattheRespondentNo.1whiledecidingastonotto

continuetheNotificationsdated13/03/2020and21/03/2020therebydeclaring

masksandsanitizersas‘EssentialCommodities’andfixingthepricesofthesaid

productsgrosslyfailedtonotethatwhethertheintentionorpurposeofissuing

thesaidNotificationshavebeenfulfilledornot.Hence,thesaidactionofthe



RespondentNo.1iswrongandhasbeendonewithoutapplicationofmind.

E. ThePressReleasedated15/11/2020issuedbytheRespondentNo.3isin

directcontraventiontotheprovisionsoftheEssentialCommoditiesAct,1955,

wherebythemasksandsanitizersweredeclaredas‘EssentialCommodities’

E.1 Withoutprejudice,itissubmittedthattherationaleprovidedbytheRespondent

No.3videtheirPressReleasedated15/11/2020inter-aliaincludedthatreducing

theGSTrateonsanitizersandothersimilaritemswouldleadtoaninvertedduty

structure and put the domestic manufacturers at disadvantage vis-a-vis

importers.Further,itwasstatedthatreducingtheGSTwouldbeagainstthe

nation’spolicyonAtmanirbharBharat.Consumerswouldalsoeventuallynot

benefitfrom thelowerGSTrateifdomesticmanufacturingsuffersonaccountof

inverteddutystructure.

E.2 ItissubmittedthattheRespondentNo.3hasactedindirectcontraventiontothe

provisionsoftheEssentialCommoditiesAct,1955wherebythemasksand

sanitizerswereclassifiedas‘EssentialCommodities’videtheNotificationdated

13/03/2020.

E.3 ItissubmittedthattheHon’bleSupremeCourtinthecase,PragIce&OilMills

&Anr.Etcv.UnionofIndia,1978AIR1296(supra)haveclearlyheldthatthe

intentionoftheEssentialCommoditiesAct,1955istosecuretheinterestofthe



consumersandthegeneralpublicbymaintainingtheprices,supply,qualityofthe

EssentialCommodities and the interestofthe manufacturers orthe trade

industryisnotsinequanonfortheactiontakenunderEssentialCommodities

Act,1955.

E.4 ItissubmittedthattheRespondentNo.3alsohavethepowerundersection11

oftheCentralGoodsandServicesTaxAct,2017tograntexemptionfrom tax

chargedandleviedonsanitizersorotherproducts,ifitisnecessaryinpublic

interestorasmayberecommendedbytheRespondentNo.4.

E.5 It is submitted that Notification No.12/2017 CentralTax (Rate) dated

26/06/2017isthenotificationstatingthegoodswhichhavebeenexempted

from thelevyofGSTbytheRespondentNo.3ontherecommendationofthe

RespondentNo.4.ThesaidNotificationNo.12/2017CentralTax(Rate)is

attachedherewithandmarkedasAnnexureP-…

E.6 ItissubmittedthattheRespondentNo.3hasthepowertoexemptorreducethe

rate ofGST on masks and sanitizers in the public interestoron the

recommendationoftheRespondentNo.4,whichwouldbeinconsonancetothe

intentoftheprovisionsoftheEssentialCommoditiesAct,1955whereunderthe

masksandsanitizersweredeclaredas‘EssentialCommodities’.

E.7 Basistheabove,itissubmittedthattheRespondentNo.3bychargingthehigh



rateof18%hasactedinviolationoftheintentandpurposeofclassifyingmasks

andsanitizersas‘EssentialCommodities’.

F. TheretailpricesofmasksandsanitizersasfixedbytheNotificationdated

21/03/2020isinclusiveofGST.Therefore,highertherateofGSTleadstouse

ofcheaprawmaterialtoincreasetheprofitmargins.

F.1 Withoutprejudice,itissubmittedthatRespondentNo.1videtheNotification

dated21/03/2020hasfixedthepricesofmasksandsanitizersatRs.6,10,16

and100.

F.2 ItissubmittedthattheretailpricesdeclaredbytheRespondentNo.1isinclusive

ofalltaxes(GSTetc.).Therefore,themanufacturershavingmalafideandill

intention to makeprofitson facing thehigh rateofGST @ 18% on hand

sanitizershavebeenindulgedinunscrupulouspracticestoincreasetheirprofit

marginsbyusingcheaprawmaterials,therebydegradingthequalityofsanitizers.

F.3 Itissubmittedthatitwouldnotbewrongtostatethatthemanufacturershaving

malafideintenttomakehighprofitsbutrestricteddueto18%GSTandthefixed

retailpricewouldtendtoadopttheunethicalpracticeofusingdegradedand

cheapqualityofrawmaterial,whichwouldeventuallyharm theinnocentgeneral

public/consumersusingthesaidhandsanitizersmadebythosemanufacturers.

F.4 Itissubmittedthatthesaleofhazardousanddegradedsanitizershasbeen



reportedvidevariousnewsagenciesandmediahousecitingtheunscrupulous

tradepracticesofdegradedqualitymasksandsanitizers.Therelevantnews

articlesareattachedherewithandmarkedasAnnexureP-14(supra).

F.5 Basistheabove,itissubmittedthatthehighrateof18% GSTiseventually

becomingabaneforthegeneralpublic/consumerswhousethedegraded/

adulteratedhandsanitizersmadebytheunethicalmanufactures.

F.6 ItisalsosubmittedthattheRespondentNo.1bydiscontinuingtheNotification

dated13/03/2020and21/03/2020wherebymasksandhandsanitizerswere

classifiedas‘EssentialCommodities’andthepricesofthesaidproductswere

fixedhaveaddedtotheworseningqualityofhandsanitizersandmasksaspost

30/06/2020,thereisnoauthoritywhowouldkeepacheckonthequality,price,

productionofmasksandhandsanitizers.

F.7 Further,itissubmittedthattheRespondentNo.5videtheNotificationNo.S.O.

2451(E)dated27/07/2020hasexemptedhandsanitizerasadrugfrom the

requirementoflicenseforitssaleorstocking,whichwouldfurtherdeteriorate

thequalityofhandsanitizersandmasksastherewouldbenocomplianceor

checklist,whichhastobefollowedbythesellerofhandsanitizersandmasks.

G. Refundmechanism undersection54oftheCGSTActandRulesisavailablein



regardtothetaxaccumulatedduetoinverteddutystructure..

G.1 Itis submitted thatthe RespondentNo.3 vide the press release dated

15/07/2020hasinter-alastatedthatiftherateofGSTonhandsanitizersis

reducedfrom 18%,itwouldleadtoasituationofinverteddutystructure,thereby

harmingtheinterestofdomesticmanufacturers.

G.2 Itissubmittedthatinverteddutystructureisastructurewhereintheinputtax

creditisaccumulatedonaccountofrateoftaxoninputsbeinghigherthanthe

rateoftaxonoutputsupplies.

G.3 ItissubmittedthattheRespondentNo.3videsection54oftheCGSTAct,2017

andrelevantruleshasprovidedtherefundmechanism inthecaseofinverted

dutystructure.Therefore,withoutprejudice,itissubmittedthatiftherateofGST

isreducedfrom 18%wouldbeavailabletothemanufacturersasrefundasper

theprovisionsofSection54oftheCGSTAct,2017andapplicablerules.

G.4 Hence,therationalegivenbytheRespondentNo.3videthepresreleasedated

15/07/2020 thatdomestic manufacturerwould sufferdue to inverted duty

structuredoesn’tstandinfrontoftheprevailingpublicinterestatthistimeof

epidemic.

H. TheRespondentNo.4hasthepowertorestrictimportsbylevingcustoms



duties.

H.1 Itis submitted thatthe RespondentNo.4 vide the press release dated

15/07/2020hasalsostatedthatiftheGSTrateonhandsanitizersisreduced

from 18%,the domestic manufacturers would be on disadvantage vis-à-vis

importersofhandsanitizers.

H.2 Withoutprejudice,itissubmittedthattheRespondentNo.4hasthepowertolevy

Basics CustomsDutyand otheradditionalduties viz.Antidumping Dutyor

SafeguardDutyontheimportsofsanitizersundertheprovisionsoftheCustoms

Actand Rules to reduce and controlthe imports ofsanitizers from other

countries.

H.3 Therefore,thereasonstatedbytheRespondentNO.4videthepressrelease

wouldnotstandinfrontofthepublicinterestwhichshouldbetheforemost

concernofRespondentNo.4.

I. ItissubmittedthattheGSTrateof18%fixedandleviedbyRespondentNo.2and

3onalcoholbasedsanitizersviolatestheconstitutionalguaranteeoftherightto

livewithhumandignityenshrinedunderArticle21oftheConstitutionofIndia.

J. ItissubmittedthatunderSection3oftheEpidemicAct,1897,disobeyingany

regulationorordermadeunderthatActshallbepunishableunderSection188of



theIndianPenalCode,1961.Therefore,theRespondentNo.4haveamplepower

to take such measures and by public notice prescribe such temporary

regulationstobeobservedbythepublicorbyanypersonorclassofpersonsas

itshalldeem necessarytopreventtheoutbreakofsuchdiseaseorthespread

thereof.

K. Withoutprejudicetotheabovesubmissions,asperthereportsofMckinsey,India

hassufferedanestimatedlossrunninginbillionsofdollars.Therefore,ifthe

Governmentisabletotacklethesaidhumungousloss,thentheGovernment

wouldalsobeabletoabsorbthemeageramountsincurredonmanagingthe

supplies,price and taxon masks and sanitizers.The relevantpartofthe

MckinseyreportisattachedherewithandmarkedasAnnexureP-.

47. Thatintheaforementionedfactsandcircumstancesitisnecessary,expedient

andinpublicinterestthatthisHon'bleCourtmaybepleasedtoexerciseits

powersunderArticle226oftheConstitutionofIndiaandgranttheprayers

soughtforinthepresentpetition.

48. ThatthePetitionerhasgotnootherequallyefficaciousalternativeremedyforthe

reliefsprayedforinthePetition.

49. ThatthePetitionerhasnotproperlyfiledasimilarwritpetitioninthisHon’ble

Court,intheSupremeCourtofIndiaorinanyotherHighCourtofIndia.



50. ThatthePetitionisfiledbonafideandintheinterestofjustice.

PRAYER

Inthepremisesaforesaid,itismosthumblyandrespectfullyprayedthatthis

Hon'bleCourtmaybepleasedtoissue:

a.AnappropriatewritinthenatureofMandamusoranyotherappropriateWrit,

Order,directionsoflikenaturedirectingtheRespondentNo.1toextendthe

Notificationsdated12/03/2020and21/03/2020therebyclassifyingmasks

andsanitizersas‘EssentialCommodity’undertheEssentialCommodityAct,

1955andfixingtheretailpricesofthesaidproducts.

b.AnappropriatewritinthenatureofMandamusoranyotherappropriateWrit,

Order,directionsoflikenaturedirectingtheRespondentNo.2and3to

reducetheGSTrateof18%onalcoholbasedsanitizerstoeither5%or12%.

c.Suchotherandfurtherordersand/ordirectionsasthisHon’bleCourtmay

deem fitandproperinthefactandcircumstancesofthecase.
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