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IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

District : Ahmedabad

Special Civil Application No. of 2020
Gujarat Mazdoor Sabha ...Petitioner
Versus
State of Gujarat ...Respondent

SYNOPSIS AND LIST OF EVENTS

By preferring present petition under Article 226 of the
Constitution of India, the petitioner is challenging the
Constitutional validity of the Factories (Gujarat Amendment)
Ordinance, 2020 (Gujarat Ordinance No.6 of 2020)
promulgated on 03-07-2020). In respectful submission of the
petitioner, the questioned notification is absolutely
Unconstitutional, illegal, arbitrary and against basic objects of
human rights and the Factories Act, 1948 and therefore
requires to be struck down.

Hence the petition.



IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

District: Ahmedabad
 Special Civil Application No. - of 2020

In the matter of Articles 13(1),14,16, 19,
21, 23, 39, 41 and 226 read with Articles
213 and 254 of the Constitution Qf India.

AND

In the matter under sections 2, 85, 106
of the Factories Act, 1948.

AND

In the matter of Constitutional validity of
the Factori‘es__ (Gujarat Amendment)
Ordinance, 202‘05 (Gujarat» Ordinance no.6
of 2020). ; |

AND

In the matter of violation of various
conventlons - of International Labour

Organlzatlon which was ratufled by India.

AND
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m In the matter between:



Gujarat Mazdoor Sabha

(A Trade Union registered under the
Indian Trade Unions Act, 1929)
Through its secretary ,

Shri Kalpesh C. Vekaria

...Petitioner
- Versus
State of Gujarat
Notice to be served through,
Chief Secretary,
Government of Gujarat
Labour & Employment Department
Sachivalaya,
GANDHINAGAR | ..Respondent

To
- The Hon'ble Chief Justice and other Hon'ble
Judges of the High Court of Gujarat

Humble petition of the

petitioner abovenamed
GUUARAT STATE
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MOST RESPECTFULLY SHEWETH

1.

The Petitioner is a Trade Union regiétered under the
Trade Union Act, 1929, bearing registration No. G-2118
dated 30-12-1980, the petitioner represents thousands

of workmen working in numbers factories and various

Industrial EstainShments throughout the State of

Gujarat. All the members of the petitioner Union are
citizens of India and as such, entitled to the fundamentali
rights guaranteed by the Constitution of India. The
Petitioner Union also represents the interest of the
workmen working in an industrial establishment where
number of workmen is 10-20. -The.petitioner ‘submits
that it carries out its activities within the bounds of law
and is devoted to the cause of wdrkers of organized and
unorganized Sector. The petitioner has represented such
workmen in ‘various forums like labour courts, industrial
tribunals, and Hon’ble High Court and before the Hon'ble
Apex Court for redressal of grievances and enforcement
of rights flowing from various labour laws. Respondeht is

state as per Article 12 of the Constitution of Ihdia, 1950.

By preferring present petition under Article 226 of the
Constitution of India, the petitioner is challenging the

Constitutional validity of the Factories (Gujarat



ARPIK. SHAH
AHBEDABAD DIST.
GUJRRAT STATE

aEa, NO. 120212010 / ¢
\EXE, DT. 01272028

4

Amendment) Ordinance, 2020 (Gujarat Ordinance N‘o.~’6 |

of 2020) promulgated on 03-07-2020, whereby the

Government of Gujarat has amended the Factories Act, :

~+ 1948(Act 63 of 1948). A copy of the said ordinance

published in the Gujarat'Government Gazette'is annexed
hereW|th and marked ANNEXURE A. Herelnafter for the |

sake of brevity the Factories (Gujarat Amendment)

;Ordlnance 2020 (Gujarat Ordinance No 6 of 2020) shall

be referred to as the ‘questioned ordlnance and the‘ |
Factories Act, 1948(Act 63 of 1948) shall be referred l':o

as the ‘Principal Act’. By the questioned ordinance, the

~ definition of ‘factory’ as defined in section 2(m) of the

Principal Act is sought to be amended by substituting_
“twenty” in the place of “_té_n” in sub-clause (i) and
“forty” in the place “twenty” in sub-clause ‘(i.i).- Further
amendment is sought to be made in sectio‘n 85 and new
of section 106B is sought to be inserted in the Principal
Act. In respectful submission of the petitioner, the
questioned ordinande, is absolutely unconstitutional,
illegal, and -arbitrary,- without application of mind. and
again‘st the basic objects of thé Pr_incipal“ Act and.

therefore requires to be struck down.

That before the promulgation of the ordinance; Section '-

2(m) of the Act stood as under:

N
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“factory” means any premises including the

precincts thereof—

(i)

(ii)

whereon ten or more workers are
working, or were working on any day of
the preceding twelve months, and in any
part of which a manufacturing process is

being carried on with the aid of power, or

is ordinarily so carried on, or

whereon twenty or more workers are
working, or were working on any day of
the preceding twelve months, and in any

part of which a manufacturing process is

being carried on without the aid of power,

or is ordinarily so carried on,—

but does not include a mine subject to the
operation of [the Mines Act, 1952 (35 of

‘1952)], or [a mobile unit belonging to the

armed forces of the Union, a railway running

shed or a hotel, restaurant or eating place];

[Explanation [I]. —For computing the number of

“/ARPI K. SHAHVZ.

EG. NO. 1292/201p
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workers for the purposes of this clause all the
workers in different groups and relays] in a day

shall be taken into account;:]

[Explanation II.—For the purposes of this clause,

the mere fact that an Electronic Data Processing

Unit or a Computer Unit is installed in any premises

or part thereof, shall not be construed to make it a

factory if no manufacturing process is being carried

on in such premises or part thereof; ]”

Ny
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That by wéy of Section 3 of Ordinance, sub-clause (i)'

and sub-clause (ii) of Section 2(m) was amended,

Section 3 of the Ordinance is reproduced hereunder for

the sake of ready reference:

"3, Amendment of Section 2 of LXII of 1948.—In

the principal Act, in Section 2, in clause (m ), -

(i)

(ii)

in sub-clause (i), for words “ten”, the

words “twenty” shall be substituted;

in sub-clause (ii), for words “twenty”, the

word “forty” shall be substituted.”

That amended/altered Section after the ordinance is

reproduced as under:

"2(m).

“factory” means any premises including the

precincts thereof—

(V)

(i)

whereon twenty or more workers are
working, or were working on any day of

the preceding twelve months, and in any

| part of which a manufacturing process is

being carried on with the aid of power, or

is ordinarily so carried on, or

whereon - forty or more workérs are
wdrking, or were working on any day of
the preceding twelve months, and in any
part of vwhich a manufacturjng process is

being carried on without the aid of power, |

or is ordinarily so carried on,—

AT
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but does not include a mine subject to the
operation of [the Mines Act, 1952 (35 of
1952)], or [a mobile unit belonging to the
armed forces of the Union, a railway running

shed or a hotel, restaurant or eating place];

[Explanation [I]. —For computing the number of
workers for the purposes of this claus e all the
workers in different groups and relays] in a day

shall be taken into account;]

[Explanation II.—For the purposes of this clause,
the mere fact that an Electronic Data Processing
Unit or a Computer Unit is installed in any premises
or part thereof, shall not be construed to make ‘it a
factory if no manufacturing process is being carried

on in such premises or part thereof;]”

Similarly, Section 85 of the Factories Act, 1948 was also
amended by the ordinance in issue. Section 85 before

the ordinance was part of a chapter -IX- Special

Provision and the section 85 before the promulgation of

the ordinance is reproduced hereunder:

“85.  Power to apply the Act to certain premises.—

(1) The State Government may, by notification in
the Official Gazette, declare that all or any of
the prcjvisions of this Act shall apply to any
place wherein a manufacturing process is
carried on with or without the aid of power or
Is so ord_inari/y carried on,. notwithstanding
that—

NE



(i) the number of persons employed therein
is less than ten, if working with the aid of
power and less than twentz' if working
without the aid of power, or

(ii) the persons working therein are not
employed by the owner thereof but are
working with the permission of, or under

agreement with, such owner:

Provided that the manufacturing process is not
being carried on by the owner only with the

aid of his family.

(2) After a place is so declared, it shall be deemed
to be a factory for the purposes of this Act,
and the owner shall be deemed to be the
occupier, and any person working therein, a

worker.

Explanation. —For the purpose of this section,
“owner” shall include a lessee or mortgagee with

possession of the premises.”

That Section 4 of the ordinance proposed substitution of
number of workers for the purpose of the non-_gran;ting
the equal footing at the workers who are engaged by the
factory owner or who are working in the factory
premises; Section 4 of the ordi‘nance_ is reproduced

hereunder:

"4. Ameridment of Section 85 of LXII of 1948. —
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In the Principal Act, in section 85, in sub-
section (1), in clause (i), for the words “ten” and
“twenty”, the words “"twenty” and “forty” shall be

substituted, respectiVe/y‘. ”

That, after the amendment due to the ordinance, the

altered Section 85 is reproduced hereunder:

"85. Power to apply the Act to certain premises.—

(1) The State Government may, by notification in
the Official Gazette, declare that all or any of
the provisions of this Act shall kapply to any
place wherein a manufacturing process is
carried on with or without the aid of power or
is so ordinarily carried on, notwithstanding
that—

(i) the number of persons employed therein
is less than twenty, if wbrking with the
aid of power and less than forty if

working without the aid of power, or

(ii) ‘the persons working therein are not
employed by the owner thereof but are
working with the permission of, or under

agreement with, such owner:

Provided that the manufacturing process is not.

being carried on by the owner on/vaith the

s/ v aid of his family.
0/ /ARPI K. SHAH o\ 4
Y | AHMEDABAD DIST. '
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oot \ REG, NO, 12922010
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(2) After a place is so declared, it shall be deemed

to be a factory for the purposes of this Act,
and the owner shall be deemed to be the

o
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occupier, and any person working therein, a
worker.

Explanation. —For the purpose of this section,
“owner” shall include a lessee or mortgagee with
possession of the premises.”

5. That, the grave irregularity of the ordinance which
| ultimately makes the Act itself }toothless and agains‘t the
aim, object, ahd scope of the Factories Act, 1948, is

~ Section 5 of tI:|e ordinance. That by Section 5 of the
ordihance, new sectioh namely “Compou_nding‘ of

| offenceS’f was inserted in the principal A.ct.l Section 5 of
the ordinance which comprises the newly created and
inserted section as Section 106B is reproduced

h‘ereunder for the sake of ready reference:

"5, Insertion of‘new s'ection‘ 106 in LXII of 1948.—
~In pr_incipél Act, after section 106A, the

following section shall be inserted, namely: -

'106B. Compounding of offences: -
' The State Government may, by

notification in the Official Gazette, specify such

S ~ offences, which shall be compounded by such
13’ ’J:‘su > . .
/‘/ “* - % officer or authority for such amount as may be
ARPYK. SHAH ’E o specified in the said notification:

U'wi\i““\? %?A”E
4 REG. NO. 1292/2010 / ¢

&\ \&xp DT. 87212025
& f\ ,,a\ y

Provided that such amount shall not
exceed the maximum amount of fine fixed for

the offence:

\w/
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Provided further that where the offence is so
compoundable-

(a) before the institution of the
prosecution, the offender shall not
be liable to prosecution, for such
offence; |

(b) after the institution of prosecution,
the compounding shall amount to

acquittal of the offender:

Provided also that no offence shall be compounded if a
factory is involved in a hazardous process as specified
in Chapter 1V and Chapter IV A.”” |

6. The brief facts giving rise to this petition are as under:

6.1 With the object to imprdve the working conditions
of the workers within the factory premises and to
ensure welfare of the.workers, protection of workers
.including women and children from exploitatio.n,'
improve unhygienic working conditions, sanitations,
working hours, holidays etc., the law relating to the
regulation of labour employed in factories in India is

embodied in the Factories Act. Since 1934, the

Factories Act has undergone several amendments, but

/,/i:f ARPIK. SHAH\ 2}

| eonan orer V=i

== \REG. NO. 1292/2010 =)
N 4

its general framework remained unchanged. The

present Principal Act enacted way back in the year

L \,.%EXP. BY. 91212025

1948 is a benevolent piece of legislation concerning -

N4
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healthk of the workers, cleanlinkess,- disposal of»'
effluents, ventilation. Moreover, the Act also m;;kes
stringent provisions for safety ‘measures for wbrke‘rs |
at .workpla'ce, restrictions on employment.; of women ;
and children, safety of buildings and machinery,
precautions agaihst fire. The Princivpal Act fufther
provides measures for regulating ‘ﬁwor}king‘ houfs,
employment of young persons, annual leave with
wages étc. and in the cases of violations and breach of
suth provisions, "the Principal Act provides for
~ penalties which include imprisonment and fine. Th‘e‘
Act wask enacfed primarily wi»‘th object of »pr.otecting
workers engaged in factories against -.industr_ia»l and;
'occupati‘on hazards by seeking to impose upon owners
or occupiers certain obligations for protécting workers
and securing for them~emp|oyment in conditions
conducive to their health an{d safety. The .object of the
Act was reiterated at thevvarious point of time by the
legislature while introducing the bill. That rion-‘
compliance of the mandatory obligation provided by
various provisions of the Prihci‘paIAct was along with

its scope, which may be compoundable, and it will lose

’A ‘SML DA 7L\D/ i‘"‘;"'
4 GUJARAT STATE
\" FEG. HO, 120212010
4 EXP. DT, 91212025/
E:f-‘"?a.‘%‘,‘»-\ _
R AY

its mandatory nature due to insertion of Section 106B

in the prihcipal Act. That after the insertion of Section

106B in the principal Act,»the mandatory provisions for

Now~
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safeguard of workers will be directory and not
enforceable due to its altered provisions which will

make these offences compoundable. these provisions

. for the safeguard of the workers which are essentially

for the developing industrial era and essential of
humane work conditions will be just a right on paper
without enforcement. The essential feature under the
act which prbvides basic safeguard and working
conditions, which ultimately is a sign of considering

the safe humane work conditions, as well as after the

struggles of the WOrkers, through which they gained

certain labour rights which are nothing but basic

"human rights - will be taken away by way of the

questioned ordinance. The reluctant effect of Issuing

~ Notification for the purpose of'compounding offences

under newly inserted Section 106B would be to permit
the factory 0wner/M‘anagement tQ-commit any offence
under the Act with Immunity, which is against the Aim
and objects of the Principal Act. The Object and
reasons for amending Factories Act subsequent to

1948 along with the Table showing important sections

of the Principal Act, which may be compoundable are

collectively marked and annexed hereto as

Annexure-B Colly.

N
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6.2 The rapid development of industries, particulariy
ihe. | power-aided and hazardous industries,
necessitated more and more safety measures for
protection of workers in the faCtories. ‘Even prior to
enactment of welfare legislations, the English
Common Law did evolve the law pertaining to safety
. measures required to be taken by the factory owner
for the protection of workers employed_ in the factory
and | any breach thereof or contravention | of a’ny
principl»e laid down under common law would re'sult
into strict penal action and ‘wouid also entitle the
workers for suitable compensation. In course of time
and with advancement of industries the Factories Act
enacted_in the year 1922 was amended in 1934 and
ultimately the present Principal Act was enacted in the
year 1948 and amended from time to time. The basic.
law regulating the conduct of the factory owner
(employer) is provided in the Principal Act. The
protective and regulatory measures provided in the
Principal Act are minimum standards of duty imposed

on the factory owners (employers). Several other

L 0R 5 benevolent legislations have been enacted for the
Vt\b ' N B
/ ARPEK. SHAHN 2\ . . . . . .
é’%””*’miﬁ U‘f’fﬁ ﬁﬁ benefit of industrial workers which include Industrial
(el GUIARAT e . ;
il \\mi:f;‘ \iuév%;{géja . _
Qi\z\i’ PY. 8212025 Disputes Act, Payment of Wages Act, Workmen
E‘k‘f..?‘?‘:'/

Compensation Act, Minimum Wages Act etc.

N

pa s



o 15

46.3' It is humbly submitted that the Principal Act is
absolutely in consonance with» the ethos of the
Constitution of India as reflected in‘th_e preamble. 'fhe
Principal Act aikms at achieving the object of socio-
economic justice to the workers employed' ih the
factories. The Principal Act is also in consonance with
the fundamental rights guaranteed to the citizens in
Part-III and the Directive Principles laid down under
Article 39 and 41 in Part-IV of the Constitution of}‘

India.

6.4 It is submitted that the questioned ordinance
proposes to withdraw certain penal provisions
‘contained in ‘the Princ;ipal Act for factories running
with the aid of power employing more thah 20
workers (instead of 10) and for factories running
without aid of power employing more than 40 workers
instead of 20. Thus, the ’quéstioned ordinance
advérsely affects the rights‘ of 10 to 20 employed in
the power aided .factories and‘20 to 40 workers

employed in factories without aid of poWer. In Gujarat

S R
os // ~ @iﬁ

Tt ,
3’ (/ARPLK. SHAH @
j( ‘e [ ARMEDABAD DiST, | e
1 | GUIARAT STATE |
€= \REG. NO. 128212010 /
" nEXP. DT. 0/2/2025

o

there are large number of power aided factories

employing more than 10 and less than 20 ‘workers.

~

Similarly, there are hundreds and thousands of

o
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| factories running without aid of power in- Gujarat' |
where the wotkforce would be more than 20 and less‘
than 40. Thus, amendment is sought to be made by
questioned ordinance to Withdraw all sorts of
protections given to the wokrkers employed to thee
extent of 40 in the power aided factokries and to the
extent of 20 in the factories running without t‘he; aid of
power. There is absolutely no rational logic for
withdrawing the basic protection give‘n‘to. the citi‘z‘ens |
by amending the pre-constitutional statute. In other
words, the law of the land in respect k(')?f workers’
health, safety, hygienic working conditions, workihg -‘
hours etc. would not apply ih the factories as stated
hereinabove. Thus, the pre-constitutional proteetions
given to the workers which have rem\ained in the
statute books for more than 70 years are sought to be
withdrawh by the qu'estioned ordinance. In resp}ectful
submission of the petitioner, the withdrawal df such
protection would result into violation of the
Constitution of India in true spirit and letter. In yievy

/Mﬂ,\ of the Preamble of the Constitution, the questioned

| neEnian oo |
?(TA.““

REG, NG. 12022010 ;:i . »
\”‘” “’3”"92%/%, 6.5 The second important amendment sought to be

ordinance ought not to have been issued.

made by the questioned ordinance is insertion of

J a\/
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Section 106B in t‘he Principal Act whereby the State
government is authorized to make any or all offences
under Principal Act compoundable. Primarily,
constitution of offence and providing penalty for
- Committing breaéh of any provision made under the
law is a sanction to seek compliance of the law. The
provisions relating to pena'lties and procedure are
made in Chapter-X of the Principal Act. Fdr illustration,
Section 92 of the Principal Act provides for two years
imprisonment of occupier or manager of the factory
and fine of rupeeS'onve lakh for contravention of any
provision of the Act or aﬁy rule ‘made thereunder.
Similar provisions are contained in section 94 and
96A. It iS“submitted .that compl‘iance of the p'rovisions |
made in the/ Principal Act in respect of health /and‘
hygiene of the workers, safety,_ hazardous‘processes,
wélfare, working hours, employment of young persons
are mandatory in néture. By inserting section 106B in
the Principal Act by the questioned ordinénce, the
entire Principal Act has been rendered toothless. 'In
ultimate analysis, the‘employer Will become ir'nvmune

~

”wﬁﬁp ‘ from the penal actions for violating the provisions in

M;,;,DAW, D15 respect of health and hygiene of the workers, safety,

{‘ ~ 1 GUJARAT STATE |f
\FEG, NO, 1202/2010 / *
EXP. BT 0/2/2025

hazardous processes, welfare, working hours,

‘“»%gnsm% employrhent of young persohs provided‘ in -the

.2
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Principal Act on. payment of certain amount to the

government.

- 6.6 In respectful submission of thepetitionéf, the

amendments sought to be made by the questioned
ordinance are against the basic provisions and
essential features of the “ConstitLItion of India. The
questioned ordinance is against the basic human
rights of the factory workers and the basic norms in
reSpect of health and hygiene and safety measures of

the industrial workers accepted internationally.

6.7 The Republic of India ratified various convention of

the International Labour organization. Forced Labour

Convention, 1930, Minimum Age (Industry)
Convention, 1919, Houfs of ‘Work (Industry)
Convention, 1919, Weékly‘ Rest (Industry)
Convention, 1921, Prevention of Major Industrial
Accident Convention,‘ 1993 ~are amongSt those

conventions of The ILO which were ratified by the

India. The ordinance will also make the offences

compoundable and there may be gross violation of the
rights guaranteed by the statue as well as secured
through . struggles and various conventions will be

nullify and ineffective. Copy of all conventions ratified

v



by the India are collectively marked and annexed

hereto as Annexure- C Colly.

7. In the aforesaid facts and circumstanqes, the petiktioner
’begs to prefer this petition under Article 226 of the
Constitution’ of India challenging the Constitutional
validity of the questioned ordinahce Annexure-A on the
following amongst other grounds that may be urged at

the time of hearing:

GROUNDS
a) The questioned ordinance is violative of the basic human
rights and as well as the fundamental rjghts guaranteed
by the Constitutioh of India. The questioned ordinance is
arbitrary, 'unauthorized, unconstitutional, unfair, without
application of mind and issued with ulterior motive

extraneous considerations.

b) The petitioner submits that the Constitution of India was
amended by 38 amending by adding Clause-4 in Article

213 which reads as under:

"(4) Notwithstanding anything in this Constitution,

5 X
'*n.v. .r-‘
/é;;%”; AEPTE. SHAHY Q
o | (‘”\/”DAJAD DIST. F.,f
\*e C’UJ["‘ATSI/ME
< W\FFG NOC. 1252/201¢

&‘ e EXP. DT 9722025
[
i A

the satisfaction of the Go'vernovr mentioned in
Clause (1) shall be final and shall not be

qguestioned in any court on any ground.”

W
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Thus, by 38" amendment of the Constitution, the
ordinance' promulgated by the Governor under Article
213 was immune from challenge before any court. But,

above CIaUse (4) of Article 213 has been SUbseq~uentIy

deleted by 44™ amended of the Constitution. Thus, after

44thamendment of the Constitution, Clause (4) has been
done away. Therefore, in this. situation, now the

Constitutional validity of ordinance promuﬁlgated by the

Governor under Article 213 is open to challehge on any

ground on which any legislation can be challenged. In

these circumstances, the present petition under Article

- 226 of the Constitution challenging Constitutional validity

of the questioned'ordinanCe is perfeCtIy maintainable.

The petitioner further submits that the 'subject rh‘attef
of fhe questioned ordinance is covered by Entry No.24
incorporated in the Concurrent List of the Sev‘entha
Schedule of the Constit_Ution. Therefore, any Iaw enacted :
by state legislation which is inconsisteht with ‘th‘e »Unie‘n
legislation would be void to the extent of inconsistency. |
This provis?on is indirectly incorporeted in Article 213
which provides for the' powers of the Governor to
promulgate‘ ordinance. It is humbly submitted that

Article 213(1)(3) does provide that in 'casevany ordinance -

\W\‘/
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promulgated by the Governor is 'ihc_onsistent with the
Union list, then in that case the Governor's powers are
restricted subject to instructions having been issued by
the President of India. In the presént case it appeérs
that the purported “instruction” of the President has
been “obtained” by the Stafe authority. It is humbly
submitted that for promulgation of any ordinance by the
Governor under Article 213(3) of the C'onstitution, all the
provisions and principles incorporated.in Article 254 of
the Constitution would hecessarily apply on legislative
powers -of the President to issue instructions to the

governor for promulgation of ordinance. The consistent

‘judicial view is that the President’s attention must be

drawn by pll'ovidinvg sufficient material to clearly indicate
the inconsistenéy between thé Union legislation and the
proposed state legislation. All these principles do apply
to the powers of the_President while issuing instructi_ons
to the governor under Article 213(3) for promulgation of
ordinance. It is humbjy‘submitted that in the present
case, sufficient and accurate material clearly indicating
the inconsistency and the extent of | inconsistency
between the Union Iegislation and the questioned

ordinance is not placed before the President of India.

AL
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d) It is humbly submitted that from the language of Article
213 of the Constitution it is undoubtedly clear that the
President must also be satisfied regarding emergent
necesSity having arisen ‘tvo take immediate action to
promulgate ordinance, more - particularly in respect of
erdinance making provisions inconsistent ~\ivith the
existing Union legislation and d the extent of
inconsistency. It is humbly submitted that in the present
case His Excellency the President of India has not
expressed any satisfaction based on relevant material
placed before him that immediate action was very mUch
necessary to amend the existing Factories Act which has

remained on statute book for the last 70 years. |

"e) The petitioner further submits,that there is absolutely no
ground befbre His Excellency the Governor of Gujarat to
come to the conclusion that immediate necessity has
arisen to promulgate ordinance for making.substa‘ntial
amendment in the welfare legislation namely the
Factories Act which continues to exist on statute book

~since 1948. It is humbly submitted that satisfaction of

ﬁbﬁgﬂ:}_ﬁ\. the Governor and satisfaction of the President regarding

_eX|stence of emergent situation necessitating |mmed|ate
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precedent for exercising powers under Article 213 read

\\a\/



23
with Article 254(2) of the Constitution of India. The
petitioner submits that in -view of the decision 'rehdered
by the Hon'ble Apex Court in the case reported in AIR-
1982-SC-710, the satisfaction of President regarding
existence of emergent situation for taking immediate
action is a condition precedent for exercising legislative
powers and it is justiciable. This decision of the Hon'ble
S‘upreme Court would squarely apply to the powers of

the governor under Article 213 also.

f) It is submitted that the text of the proViso to Article 213
clearly provides that the instruction from the Presideht to
the Governor to promulgate ordinance under clauses (a),
(b) and"(c) is a condition precedent. Thus, the instruction
contemﬁlated by proviso to Article | 213(1) muét
necessarily originate from the Président. Article 213 does
not suggest that initial action is to be initiated by the
stafe government or the Governor requesting the
President to issue an inst‘ruction» for promulgating a
particular- ordinance. The language of the proviso to
ArtiCIe 213 clearly indicates that the President is required

to issue instruction to the Governor to promulgate

" ordinance on the basis of his own judgment and not

[ s/ ARPLE. SHAHN\ £
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according to the judgment of State authorities. In the

present case from the text of the questioned ordinance,
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it clearly appears that the instructions of the President

~under the proViso to clause (1) of Article 213 of the

Constitution of India have been obtained. Thus, the

procedure contemplated by proviso to Article 213(1) has

‘not been followed in the present case. It appears from

the language of the questioned‘ ordinance that a draft of
the ordinance to be promulgated was prepared by the

state authorities and thereafter a request was made to

the President of India to issue instruction »accordin‘gly.

This procedure is not contemplated by Article 213 of the

Constitution of India.

It is further submitted that, as stated hereine‘boVe, ‘th’e
Factories Act right from beginning has been e‘b»eneyole‘nt
piece ef legislation aimed at secu‘ring protection of
industrial workers against heelth hazards and ensuring
betterment of their hygiene, better working co~nditions',
working hours etc. The provisions m»ade in the Principal
Act( particularly in ’Chapter-'III (in | respect -of health),
Chvapter-IV (in respect of Safety), | Chapter—IVA (in
relatlon to hazardous processes), Chapter V (Welfare),‘

Chapter-VI (Working Hours) - all these pI‘OVISIonS\

“ mandate minimum standards and measures to be

followed strictly by the employers in the factory.

Violation of certain safety provisions may Iead» to

N —
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disastrous. consequehces including loss of life. The -
employers cannot be permitted to violate the law relating
to minimum safety Mmeasures and permit the employer to
endanger the lives of thevwotkers and theréfore, specifié
provisions are made ih the Principal Act for periodical
inspection of the factory premises by'the Inspectors and
ensure strict compltiance of the mandatory provisions in
respect of health, safety and welfare of the workers
while théy are at work in the factory. For any breaCh of
the provision committed by the employer, the Inspector

is empowered to initiate legal action including criminal

prosecution of the employer. The ordinance in question is

nothing 'but an attack on the rights' of vthe
progressiveness of the Industrial | state and their
workmen’s humane work conditions. The said ordinance
is nothing; but a regressive action and it will have far
fetching ill effects in the Iivés of the workers and sociéty

at large.

It is submitted that all the aforesaid proVisions have
remained in the statute book for over 70 years. There is
no immediate necessity to take immediate action to
withdraw the protectiohs provided to the workmen under
existing law in respect of health, safety, and welfare ot

the workers. It is unthinkable that immediate action

Vel —
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would be necessary to withdraw the basic human

requirements of heaith, safety and welfare of hundreds .

and thousands of workers employed in the factories who
stand excluded by the questioned ordinance. No
emergent situation‘ as contemplatedby the provisions of

the Constitution has arisen to promulgate the questioned

- ordinance whén in all probability the session of assembly

is likely to be convened in near future.. The Fourteenth
Gujarat Assembly held its last day motion of 6% Session
on 31t March, 2020 and.the Hoh’b'le Governor Under
Article 174(2)(a) prorogﬁed the sessidn by notification
on 7' April, 2020. It is also stated that there is no
urgent situation which warranted ‘the enforcement or

neceSsity of the present ordinance. Therefore, there is

-absolutely no emergency situation necessitating the

Governor- to issue the ordinance withdrawing basic
human rights of the workmen provided in the Principal
Act of 1948 and which have remained in existence for

more than 70 years.

That, the questioned ordinance has changed the

numbers of workmen in the definition of factory u/s 2(m)

of the Factories Act, 1948; that the Union Governmént
introduced The Code on Social Security, 2019 (Bill No.

375 of 2019) before the Parl‘iament of India, the said bill

e —
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also defines "factory" u./s 2(32), whereby the factory was
definés as the place Where on ten or more employees
are working in any part of which a manufacturing
process is being carried on with the aid of power and..A
twenty or more employeés are working in any part of
manufacturing process' is »being carried on without the
aid of power. That Séction 2(32) of the Bill proposed for
the Code on Social Security. 2019 are reproduced as
under for the ready-reference:

"2 (32) "factory” means any premises includ/_'ng the

- precincts thereof—

(a) whereon ten or more employees are
working, or were working on any day of the
preceding twelve months, and in any part of
which a manufacturing process is being carried
on with the aid of power, or is ordinarily SO
carried on, or |

(b) whereon twenty or more erhployees are
working, or were working on any. day of the
preceding twelve months, and in any part of
which a manufacturing process is being carried
on without the aid of power, or is ordinarily so
carried on, but does not include a mine, or a

mobile unit belonging to the Armed Forces of

e P the Union, railways running shed or a hotel,
5l ARPI . SHAHN L\ |
w | AHMEDRBAD DIST. Wf”
i} GUJARAT STATE
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restaurant or eating place.

\ Explanation I.—For computing the number of employees

for the purposes of this clause, all the employees in

(different groups and relays) a day shall be taken into

account; NZI—



Explanation II.—For the purposes of'this c/aus‘e,\ the
mere fact that an Electronic Data Processing Unit or a
C'omputer‘f Unit is installed in any premises or part
thereof, shall not be construed as faci‘ory if no

manufacturing process is being carried on in such

premises or part thereof:"

That, the proposed Bill which was intlroduced‘ by the
Union legislature which also shows the Ie:g'islative intent
for securing the workmen's interest as well as the
Principal Act of 1948 and its predecessor Act of 1922 and
k1934 also kept the numbers of workmen in the factory
proper and reasbhable for | the protection of “thek
workmen. The questioned ordinance do not have any‘;

logic, reason or rational behind  the
alteration/amendment to oust the protection available to
the workmen since more than 70 to 1‘00kyears; Hence ,it
can be said that the ordfnance in qUestion is against the‘

legislative intent and thus void.

j) In respectful submission of the petitioner, the conditions
precedent for exercising powers by the Govern‘or‘ of
Gujarat as well as by the President of India under Article

213 of the Constitution have not been complied with and

N*@”ﬁ’ﬁg}g% p therefore the questioned ordinance is unconstitutional

EXP. DT, §/2/2025 / &
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and void and consequently, inoperative.
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k) The petitioner submits that v,thve Right to Life

contemplated under Article 21 of the Constitution of
Iﬁdia includes “finer graces of human civilization”. The
Supreme Court in the case of P.Nalla Thampi Vs Union of
India, AIR-1985-SC-1133 virtually rendered this
fundamental right a repository of various human rights
which includes the right to live with human dignity, right
to livelihood, right to health and sanitation, right to
safety and heallthy ehvirbnment. Thus, the right to life
rowing*fr'ovarticIe 21 of the Constitution is available to
all the citizens including the workers employed in the
factories coyered and excluded under the questioned
ordinance. The right‘to safe and healthy environment of
working conditions would include safe buiiding of the
factory, clean sanitary facility and safety of the plant and
ma‘chinery. Thus, the measures in respect of health,
sanitation, safe‘fy etc. provided in the Principal Acf are in
consonance with the spirit of Article 21 of the

Constitution of India. The questioned ordinance seeks to |

“withdraw these measures available to hundreds and

thousands of workers employed in the factories. It is
humbly submitted that it is the mandate of Article 21 to
the legislation to enact the law consistent with the basic |

humanv rights of the workers empIOyed ‘in the factories

N
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which include safety, health, “sanitatioh etc. This basic
human right is sought to be withdrawn'by the queetioned
ordinance despite mandate of Article 21 of the
Constitution. The questiened ordinance is therefore
violative of Article 21 of the Constitution of India and

therefore, void, and inoperative.

The petitioner submits that the questioned ordinance is
manifestly arbitrary, unjust, -and improper. A piece of
legislation resulting into withdrawal of the basic human

rights conferred Upon citizens in consonance with Article

21 is manifestly arbitrary. In any view of the matter, by

the questioned ordinance the basic protection mandated

by a statute is sought to be withdrawn as emergent
measure and therefore, the questioned ordinance is.
manifestly arbitrary and discrimi’natory. To make this
submission g‘ood_in respect of constitutionality of the
guestioned ordinance on the ground of manifested
arbitrariness, the petifioner would rely | 'upon -the
observations of the Hon’ble Supreme Court in the matter |

of triple Talaq [Shayara Bano v. Union of India (2017) 9

scc 1]

The petitioner submits that every provision of a statute

and more particularly benevolent_legislation regulating

\J—"
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conduct bf the employer in respect of health; safety and
welfare df workers is in the interest of public ét large. For
enforcement of the provisions relating to the safety and
health of the workers, strict measures have been
provided under the Prihcipal Act constituting offences
and prescribing penalty for the brea’ch thereof by the
erring employers. All the offences under the Factories
Act are of very serioUs nature which are now sought to
be made c’ompoundable by exercising powers conferred
upon state executive. The petitioner submits that
according to the basic jurisprudence, the provision of law
must provide provision for sanction for enforcement and
implementation and seek effective complianhced of law.
The Factories Act, 1948 does provide proper sanction by
constitutin‘g' various offences and by prescribing penalty
by way of imprisonment as well as fine. A breach of
provision of the Factori'es Act by the employer is
necessarily a wrong agaihst the society wh'ich in‘turn is }a
wrong  against the State. Therefore, as per the basic

jurisprudence, the offence against State is not expected

to be made compoundable.

It is submitted that Section 320 of the Code of Criminal
Procedure (CrPC) does provide for compounding of

offences. However, no offence against society or against

Ny —
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Statev at ’Iarge is made kcomp‘oundable. The‘ offences

enshrined in the table provided under Section 320 of the

CrPC also provides as to who can compound the offence.

That, usually the person who is affected by the offence

or the complainant can compound the ‘case; In the

'present case, ell the offences committed by the ehploy.er

under the Faotories Act can be made compoundable by

recovering certain amount from the owner of the factory,

(the wtong doer). The limit of the amount prescribed for

| compounding offences is coextensive with the h:»ighest |
fine provi,ded‘. Therefore, in ultimate analysis,, if the

employer is ready to pay certain amount to the State, he

can never be imprisoned/prosecuted kfor committing
'serious offence under the Factories Act. In other WOrds;

he can commit any offence on payment of certain

~amount to the State. It is‘ also Stated that due to non-
enforceablllty of the rlghts the workers cannot raise any

complain with regard to inhumane work conditions and |

even if the i‘nhumane and regressive work conditions‘ will

be legitimize due to absent of prosecution as pr‘ovid‘e‘d

under newly added Section 106B. Thus, the questioned

h\ ordinance. would render the Principal FactOries‘ Act
/ARPIK mm\ A
'ré.'.y‘arhﬁ\;,}f.‘l
UJARAT STATE
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toothless and ineffective. In this view of the matter, the
guestioned ordinance is manifestly arbitrary, unfair,

unjust and discriminatory.
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0) ‘The petitioner further submits that as far as the victim
on account of breach of t'ne provisions of the Factories
Act by the erring employer is concerned, he does not
come into pictui'e in the process of compounding of
offence committed by the employer. It is also submitted
that the concepts of the principal Act are result of
evolving common law system, whereas the regressive
ordinance will violate the fundamental rights of the
workmen as they will not have any say due to non-.
prosecution and no Jocus standi of the workmen in the
process of compounding. The workers as well as their
unions will be powerless against‘ every injustice. It is also
‘stated that abusing workmen by not providing humane
and safe work environment will amount to enc‘iang‘er the
important lives of the Indian citizens and that fo for the
sake of Saving economic and penal interest of wrong

doers.

p) It is further alternatively submitted that to constitute

offence, prescribe punishment and to make offence being

PM”,“‘\ : . .
Pleat® Yo - compoundable or non-compoundable is necessarily an
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essential legislative function. Therefore, a substantial
and valid law is required to be enacted either by Union

parliament or by the State legislature in respect of
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offence being made either compouhdable or non-
compoundable. In the instant case, by inserting Section
‘1068‘to the Principal Act, the questioned \ordinance
makes prbvision that the State Government may by
notification in the Officiabll Gazette, specify such offences
which shall be compoundéd by such officer or authority
or such amount as may be specified in the said
notification. Thus,.the newly added section 106B by itself
does not ‘make any offénce comboundable but it
authorizes the executive with- all discretion to make_the
offences under the Factories Act ,compoundable; The
newly adde_d ‘section 106B further provides that the
officer or authority empowered by the government shall
compound the offence on payment of such amount as
may be spécifi‘ed in the notification. ThuS, section 106B
by itself does n'ot‘. make offences under the Factories Act
compoundable but leaves it to the discretion of the state
* authority to determine as to which dffence to be madve‘
compouhdéble and‘ non—compoundable'and also leaves to
the discretion of the state authority to det‘ermin'e'the
amount for compounding the offences. -Thus, the
essential Iegislétive power of the Union Parliament and

~ State legislature to make the offence punishable or non- |

-
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AHM‘-DABAD DIgT. | =
GuJJﬁPAI STATE

pUnishabIe is delegated to the executive. It is humbly

n Y. BT glz/koz\;/ é.;
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prescribe any offence and to make it compoundable or
non-compoundable being a substantially policy matter,
cénnot be delegated to the executive. The Constitution of
India does not authorize the legislature to delegate its
essential legislative power to the executive. On the basic
principle of interpretation of Constitution and the law
evolved so far, it is clearly demonstrated that the policy
matters cannot be delegated to the executive. What can
be delegated is only the ancillary or procedural poWers
which are known as fill in the gaps. ‘It is submitted that‘
the newly inserted section 106B delegates essential
Ieg‘islative power of the Union parliament to amend the

central law to the State executive.

q) It is submitted that Article 254 of the Constitution of
India on certain conditions empowers State legislature to
make law consistent with the Union legislature. But
Article 254 or any other Article including Article 213 of |
the Constitution of India does not empower State
Iegislature to authorize the executive to make law by
bringing notification which would be inconsistent with the

Union law. In this view of the matter, the questioned

ordinance and more particularly newly inserted section
§/5 [ AHMEDAEAD DIST. E‘% ; | » o
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delegation of essential legislative powers and also

violative of Article 254 of the Constitution of India.

r) Thé petitioner submits that newly insvérted section 106B
to the Principal Act does not specify any particular
authority or officer or any particular rank of officer who
woul‘d bé empowered to compound offences under the
Factories Act. Therefore, the powers contemplated by
section 106B can be conferred upon any’officer of any
rank or class including Class-1, }Clas‘s—z or- class-3 or any
other person.‘ ThQs, the state authority,'would- ..\have

- uncontrolled powers to compound any ~offence and
determine amount payable by the factory owner 'for
compounding the offence. By conferring ‘such vast

-~ powers on executive without prescribing qualification,
eligibility and rank of officers, section 106B in ultimate
analysis confers arbitrary powers on executive with |
further powérs tov use statutory powers. 'a‘rbitrarily
without any guidelinés. Therefore, the‘ questioned

ordinance is absolutely arbitrary, vidlative of Article‘ 14,

unconstitutional as'.per the doctrine of d‘elegation‘of‘

"‘[jﬁ\i;-.; g N &
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essential legislative powers.

Those, Section 85 of the Principal Act before amendment

was declared constitutionally sound, time and again by -
el — |



12

fé‘;‘; % HPIK. SHAH N2\

AHMEDABAD DIST.
GUJARAT STATE

_Pm 0. 125212010

0. 81212025 / sy

this Hon’ble Court as well as the Hon’ble Apex Court. The

Scope of Section 85 contemplates a case where the

person working in the place are not employed by the

owner of the place but they are working with the

permission of, or under the agreerhent with the owner of
the place. To such a case Government may make the
factories Act applica‘bie by means of a notification and
after the place is so declared by notification, then in that
event, the place shall be deeméd to be a factory , ‘the
owher shall be deeméd to be the occupier, and any
person working therein, a worker. if one may so, you
have in section 85(2), an artificial -definition of the
expression ‘factory’, of ‘the expression “occupier” and of
the expression “worker”. it is evident, therefore, that

there may be a factory provided condition of section 85

are satisfied, in which case there would be completed by

section 85(2). The amendment in the section as well as

the insertion of Section 106B will make ;this section

- meaningless. The workers who are not directly engaged

by the occupier (the principal employer in cases where

the contractual workers are engaged) will have no rights

or prote"ction whatsoever.

The alteration in Section may not have practical

implications as the change in section 85 is redundant and

Nt —
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superfluous. That before the ordinance | the State
‘Government was empowered to issue notification and to
declare any placev as factory, where manufacturing
process Was carried out by not less than ten peréon with
the aid of power and twenty without the aid of power.
The said numbers of persons engaged are changéd with
not less than twenty with the aid ofi power and not less
- than forty without the aid of power for the purpose of
issuance of notification for declaring any place as factory.
The alteration in the section is nothing but non-
application of mind and which also shows that the whole
ordinance was passed in haste and Without_ looking to ‘the

socio-economic- humane- ethical dimensions.

u) That the ordinancé may nullify the .ri.ghts of the Workme(n
under Chaptér-VI- Working Hours of Adults. The Rights
and provisions are made in the 'Chapter VI of vthe
Pripcipal Act qua weekly hours, weekly holidays,
Compensatory holidays, Daily hours', interval for rest,
Spread-over, night shifts, prohibitions of overlapping

ey T AL T
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‘shif'ts, extra wages for overtime, Restriction on double
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employment, notice of period, Register of adult workers,
Hours of work to correspond with notice under Section
61 and register under Section 62 and further restriction

on employment of women. The non-grant of overtime as
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per Section 59 of the Principal Act would also amounts to

violation of Minimum Wages Act, 1948.

V) Thet, there will be no punitive action and prosecution on
’;he faetory ov.v,ner} under the newly amended Principal
Act, non-application of specified working hours b.yAthe
Principal Act as well as the International Labour
Standards on working hours by the International Labour
Organization, - especially under the Hours of Work
(Industry) 'Convention, 1919 on which India also
rectified. The said violation of rights sUch as no limits as

to daily hours of work, non-payment of overtime would
amount to forced labour which itself is in violation of

Article 23 of the Constitution of India, 1950.

w) It is respectfully. submitted that tragic events of.
Industrial accidents are not new and by which many
- people who are working as weII‘ as who are living in
nearby the establishment also dies. It is stated that the |

safety and welfare is not only for the workmen but non-

VA 3
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compliance with the provisions may make the workmen

less effec‘tive, tired, exhausted and weak and due to the

REG. NO. 1292/2018 / = . . .
\ xp. 07 022025/ 8 insufficiency and ignorance as to not being afraid of the

prosecution, factories will be more prone to accidents,
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which will not just affects the lives or workmen but also

the people at large. |

X) The cumuiative effect of ordinance and cOnse‘quentiai,
issuance of Notification under Section 106B WoUId result |
in taking aWay basic .protection of the workmen in |
respect of health, safety, sanitation, etc. Uitimately
Wbrkmen.employed in the factory would be forced labour

“which is prohibited under Article 23 of the Constitu_tion of "
India, 1950; which is an essential ‘feature‘ of ,_the‘t‘

Constitution of India.

y) The ’Repu_blic of India ratified various conv‘ention of the
International Labour organization. ~ Forced L‘abokur
Con»v‘ention, 1930, Mi.nimurn Age (Industry) Convention,
1919, Hours of Work (Industry) Convention,_ 1919,
Weekly Rest (Industry) Convention, 1921, Prevention of
Major Industriakl Accident Convent-io'n’, 1993 are amongst
those co'nventions‘of The ILO which were ratified by :the
India. The " ord‘inance will also make the offences

AT, ' compoundable and there may be gross violation of_ the
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/“A and ineffective. That when a nation |nternat|onaIIy shows

rights guaranteed‘ by the statue as weII_ as -secui'ed

through struggles and various conventions WI|| be nullify

his intention towards bringing and changing laws for the -
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nation subsequently makes laws which are totally in
contraventions of those conventions would defeat the
purpose of ratifying such conventions; hence the said

ordinance may be set-aside.

z) Other grounds that may be urged at the time of

“hearing.

8. In the aforesaid facts and circumstances, the petitioner
prays that the Hon’ble Court be pleased to issue a writ of :

| Mandamus or any other appropriate writ or order:

a) To Hold and declare that the quéstibned ordinance
- Annexure-A, the Factories (Gujarat Amendment)
Ordinance, 2020 (Gujarat Ordinance No.‘6 kof.2‘020»)
promulgated by the Governor of Gujarat on 1-7-
2020 and published in the Gujarat Government
Gazette is absolutely unconstitut\i’onal, arbitrary,
discriminatory and consequently strike downk the

same as being ultra-vires the Constitution of India.

'\\; ot
AP, SHAN \\‘;;...w."
MEDABAD DIST, | s )

T STate | 123 b)To quash and set aside all the actions taken
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»‘Tésj;;ff""“'ﬁ"‘?'g’g’%% pursuant to the Factories (Gujarat Amendment)
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W?f_.ﬁ‘@ﬂ"’ - Ordinance, 2020 (Gujarat Ordlnance No.6 of 2020)

prOmngated by the ‘Governor of Gujarat on 1-7-
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2020; and hold and declare such actions as
unconstitutional, arbitrary, unjust, unfair and illegal

\
and held to be void ab initio.

- ¢) Pending admission and final disposal of the petition,
the Hon’ble court be pleased to stay thé
implementation and operation of the questioned
ordinance Annexure-A, the Factories (Gujarat
Amendment') Ordinancé, 2020 (Gujarat Ordinance
No.6 of 2020) promulgated by the Governor of.

Gujarat on 1-7-2020.

N | d) In the alternative, Respondent State of Gujarat may

~

_pIeaSe be restrain from issuing any notification in
exercise of power under newly inserted Sectidn
106B of the Factories (Gujarat Amendment)
Ordinance, 2020‘(Gujarat Ordin_ance No.6 of 2020)‘
promulgated by the Governor of Gujarat on 1-7-

2020.

e) Any other relief deemed fit to meet the ends of

justice may be granted.

9. The petitioner submits that the petitioner has a strong
prima-facie case and balance of convenience is in the

favor of the petitioner. Refusal to grant interim relief

Nete
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would cause irreparable loss to the large number of
workers employed in the factories in Gujarat whereas
~ granting of interim relief is not likely to cause any loss to

the respondents.

The petitioner has not filed any other petition on the
subject matter of this petition before this Hon’ble Court
or any other court including Hon’ble Supreme Court of

India.

The petitioner has no other equally efficacious remedy
available under ordinary law, except by way of this writ

petition under Article 226 of the Constitution of India.

The petitioner craves leave to add, alter, and amend the -

memo of petition, if and when necessary to do so.

AND FOR THIS ACT OF KINDNESS, THE PETITIONER AS IN

DUTY BOUND SHALL EVER PRAY.

™~

PLACE : AHMEDABAD
DATE : 28/07/2020 (AMRISH/N. PATEL
HARSH K. RAVAL)

ADVOCATES FOR THE PETITIONER

\l*\/
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