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INTHEFHYTGHCOURTOFJUDICATUREA
TBOMBAY .,
NAGPURBENCH:=NAGPUR.

PUBLICINTERESTIITIGATION:=1ID
—VC—-PII.NO.54/2020

Adv _ArvindK_Waghmare.

Petitionexr_

- VERSUS.

1. PM
CaresFund(Prim
eMinisters
CitizensAssist
anceandReliefi
n
EmergencySitua
tion)_ APublic
CharitableTrus
tCreatedby
UnionCabinetof
Indiathroughit
S
Chairpersonand
Boaxrdofr
Trustees_ . atheO
FiceofPMOSouth
Block, NewDelhi
A1 001 .

2. PM
CaresFund(PrimeM
aInisters
CitizensAssistan
ceandReliefin



EmergencySituata
on)_ APublic
CharitableTrustC
reatedbyUnion
CabinetofIndia., t
hroughits
UnderSecretary(F
unds)_,  atheOficeo
.
PMOSouthBlock ., Ne
wDelhi-1 OO1L _

. UnionofIndia_, Depa
rtmentofDefence .,
TthroughitsPrinci
pleSecretary. New
Delhi .

UnionofIndia, De
partmentofHome

Afairs_,  throughi
TtsPrincipleSecr

etary.
NewDelhi .

. UnionofIndia., Depa
rtmentofFinance.,
TthroughitsPrinci
pleSecretary. New
Delhi .
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. TheDivisionalCo

mmissionerxr _, Nagp
uxr
Davaision_, Nagpuxr

. TheDivisionalCo

missionexr_ Amrawv
ati
Davision, Amrava
Tta -

. TheColector_,. Nag
pur -



9 TheMunicipal
Commissionerxr
NagpurMunici
palCorporati

Shri _A_K_Waghmare, Advocateandth
epetitionerinperson.
ShriAnilSingh_ Ad
itionalSolicitorGeneralofIndiaf
orRespondentlNos .1 to5.
Mrs_N_P_Mehta_, Ad

1 _GovernmentPleaderforResponden
TtNos _6to8 .

ShraS_M_Puranik, AdvocateforRespon
dentNo_9._

CORAM =
—SUNIETI.B_SHUKRFAND
ANTIS_KITOR_ J.

JUDGMENTRESERVEDON=20.08_2
020
JUDGMENTPRONOUNCEDON=27 _ 0.
8-2020

(PersShrisunr/B.Shukre./.)
1. Heaxrd .
Rule madereturnmnablefor-thwit

h_. Heardfinalyby consent.

2. The petitioner.,a citizen

ofTndia_ a



permanentresidentofr
Nagpurand a
LegalPractitionerhaving more
Than 20 vyearsofl
standingatheBar ., feelingconc
ernedaboutwhatheconsidersto
bea
caseofnontransperancyintheo
perationandfunctioningofapub
1iac

fundcaled"“"P_M_CARESFund” (Pxri
meMinistersCitizensAssistan

ce
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andReliefinEmergencySituati

on"(hereinaftercaledas ““fund

““forxr

Tthesakeofbrevity)_ whichisar
egisteredcharitableTrust., ha
sfaled TtThispetition
seekingfourdistinctreliefse

laboratelysetoutin Tthe

prayerclausesofthepetition.-

3. Inthebegimmingitself thep
etitionerhasmadeitclearinth
e
petitionthathedoesnotchalen
geanddisputethecreationofth
eP_M_

CARESFundonanyground_ ., constit
utionalorotherwiserather_ he
1s
onlyconcernedaboutwhathecon

siderstobepresenceofaneleme

nt



ofseclusioninthefundinitsfun
ctionalandoperationaldynami
Ccs _
Thepetitionersubmitsthatasa
citizenofIndiaaswelasasmal
donortotheP_M_CARESFund., thep
etitionerhaseveryrighttokno
w
exactpositionoftheaccountoflr
thefundandastowhyalthetrust
ees
ontheBoardofIrusteesasperxrth
eschemeofthefundhavenotben
nominatedbytheHon " bleChairp
ersonofthefund -
Accordingtothe

petitioner_ nominationofalth
etrusteesontheBoardisessent
dalfor
thefundtooperateequitably_ . a
ndfairly.intheinterestofwel
fareof
thebeneficiariesforwhoseass

istancethefundhasbeensetup-



The
petitioneralsocontendsthatt
hememberstobeapointedonthe
Board ofTrustees must also
Iinclude two persons
ofeminence
belongingtoopositepolitical
parties. whichprovision., note
xpressly made in the scheme of
the fund, needs to be

Incorporated.-
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According Tto Tthe
petitioner ., assome
personshave stilnotbeen
nominatedontheBoardofTruste
esbytheHon " bleChairperson_. t
he
constitutionofBoardofIruste
esisinadequateand.,. therefore
s any
decisiontakenbytheBoardofIxr
usteesincludingtheonerelati
ngto ap
ointmentofanyprivateAuditora
shasbeendoneinthepresent
casebyvap
ointingM/sSARCAssociates_ Cha
rteredAccountant B New-
DelhiasanAuditorforP_M_CARE
SFundwouldnotbeadecisionofl
theBoard oflrusteesand would
bea decision taken notin the

“wisdomoftheBoardofIrustee



S -
Thepetitionerfurthercontend
s
Thatintheinterestoftranspar
ency._.itisnecessarytodirectt
heBoard
ofFffrusteestomakepublicalthe
moneysreceivedinthefundasofr
dateandalsodisbursementsmad

efromthefundfrom timetotime _

4, Thereplytothispetitionhas
notbeenfiledbytherespondent
= Ttowhom
thenoticeswereissued._
ShriAnilSingh.,. learnedAd
aitional
SolicitorGeneralofIindiaap
ecearingfortheUnionofIindiasubm
its Tthatasfew
morepetitionsinvolvingmoreo
riesssimilarissueswere

pendingadjudicationbeforeth

eHon "bleApexCourtandashedes



ired
Ttoincorporateinthereplytobe
filedthedecisionsoftheHon " b
le

SupremeCourt, oneofwhichcame
recentlyinWritPetition(Caivi
1) No -546/72020
[CenterforPublicInterestLit
Igation V/s_Union of
Indialdecidedonl1l8*"

August.,. 2020, Justafew

daysbefore., some
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timewastakenforpreparingthe
draftreplyandthatitisnow
onthe vergeofcompletion ..
Healsosubmitsthatcopiesofal
thedecisions which_ in
hisopinion_.,would
renderassistancetothisCourt
~>have
alreadybeenfiledonrecordbyh
Iim_-Consideringthefactthatco
pies
oftheordersandjudgmentsrend
eredbytheHon " bleSupremeCour
T ofIndianow
havebeenfiledonrecordandals
othatlearnedA_S_G_T._
throughhisoralsubmissionsma
deelaboratelyhasadequatelya
ssisted us . weno
longerexperienceanyhandicap
ain fainalydeciding the

petitiononmerits_, evenwithou



TCformalreplyfiledonbehalfoflf

the UnionofIndia _

5. Shri Waghmare. the
petitioner ap earing in
person has

submitedhisargumentonthesam
elinesashiscontentionsarein
the

petition. whichhavebenreprod

ucedearliex_

6. AccordingtoShriAnailSingh.
learnedA_-S_G_I_ap
earingforthe

UnionofIindia., thispetitionisn
otmaintainableasitismoreofa
publicityinterestlitigation
withunderlyingpoliticalagend
a_-Healso
submitsthattheimproperinten
TtTionofthepetitionercanbegau
ged from

thefacthatjustinordertomake



ashoworfthepetitionerhaving
Jocusstandsinthemater ., thepe
titionerpaiddonationofRs_. 1 |
o 1/-
bychequedated8*May_, 2020andi

mmediatelyvyonthenextdayofothk
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May ., 2020thepetitionerfiledth
ispublicinterestlitigationp
etition._

Accordingtohim, thepetitionexr
hasno/ocusstandsforthereason
that
heisadonortothefundandnotthe
beneficiaryofthefundandthat
Ttisthebeneficiaryofthefundw
hocouldbesaidtobeaperson
aggrievedifanyaction
orinactionon
TthepartoftheTrusteesis
consideredbyhim
asagainstlaw.,objectoftheTru
storwelfareofthe
beneficiaries._
ThisisalrefutedbyShraiWaghmar

e, thepetitionerin person.

7. lLearnedA_S_G_I_furthersub
mitsthattheissuesinvolvedin

this



petitionaresubstantialycove
redbytheordersandjudgmentsp
assed

bytheHon " bleSupremeCourtint
hecasesofShashwatAnandand
othersV/s_UnionofIndiaand
others WraitPetition
(Cavil)Diary

No_-10891/2020_ ManoharlLalSha
rmaV/s . Narenderandothers_ Wri
Tt Petition (Criminal) Diary
No-10896/2020 and Centexr for
Public Interest Litigation
V/s. Union ofFIndia_, Writ

Petition (Caivil) No_.546/2020._

ShrraiWaghmare., thepetitioneri
nperson_,. however.,
disagresand
emphaticalysubmitsthattheis
suesinvolved in al
thesecaseswereundoubtedlydi

fFferentanddonotcoverthequest



i1ons

raisedinthepresentpetition.
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8 ShryriAnilSingh, learnedA_-S._
G_.I_furthersubmitsthatbyask
ing
forinductionofmembersofop
ositepoliticalpartiesontheB
oardof

Trustees_, thepetitionerissee
kingrewritingoftheschemeapr
oved
andregisteredasaCharitableT
rustunderlaw_whichisnotheco
urse
permissibleunderthelaw_Heal
sosubmitsthatifthepetitione
radmits
Tthathedoesnotchalengethesch
eme _, onconstitutionalgrounds
oxr

otherwise,  thepetitionercann
otseekanychangeintheschemeo

fthe fund _



ShriAnilSinghalsosubmitst
hatheprovisionconferingpowe
r
upontheHon " bleChairpersonto
nominatethreetrusteestotheB
oaxrd from
thecategoryofeminentpersons
doesnotcastanyobligationto
exercisethepowerandthatmere
conferalofthepower camotbe
Interpretedtomeanthatthepow
ermustalsobeexercisedforthw
aith and ataltimes._
He . therefore., seesno
aIlegality in absence of
nominationofthreetrusteesfr
om
amongsttheeminentpersons . He
alsosubmitsthatap
ointmentofprivateAuditoriso
nlyasperscheme
ofthefundandthatdemandforpub
1licdisclosureofaccountsofth

e



fundissomethingalreadycover
edundertheprovisionsoftheTru
st
Actaplicabletothefundanditc
an
otberaisedinapublicinterest
1laitigation.-

Thus., learnedA_S_G_TI_seeksdi
smissalofthispetitionto
whichShraiWaghmareiscomplete

1lyatod swith.
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0. Smt_Mehta, learnedAd
dTtionalGovernmentPleaderape
aring

forrespondentNos_.6., 7and8sub
mitsthatnoreliefhasbenclaim
ed againsttheserespondents.
Therefore.shemaynotad
anythingto
whathasbeensubmitedonbehalf

oftheUnionofIndia _

100 ShriSudhirPuranik., learned
Counselapearingforresponden
T

No -9 MunicipalComissioner. s
ubmitsthatheadoptstheargume
nt

ofShriAnilSingh.,. learnedA_.-S._
G.I_.andhasnothingtosayanyfu

rthexr _



ShriAnilSingh., learnedA_-S_G._
I _hasraisedquestionmarkover
theintentionofthepetitionerxr
inpersonandalsothe/ocusstan
driof
thepetitionerinperson.Weare
> however_ oftheview
Tthatitisnot
necessaryforustogointothese
aspectsofthematerfortworeas
ons -

Firstly ., thereishardlyanymat
erialplacedonrecordtodiscer
nthe
Improperintentionontheparto
fthepetitionerinpersonandth
ough thepetition hasbeen
failed juston
Thenextdayofthepetitionerxr
remitingthedonationofRs_1 .0
1/-

throughcheque., thisfactbyits

elf



wouldnotbesuficienttoatribu
teanyil-
motivetothepetitionerxr._
Secondly ., thispetitionraises
suchquestionsaswoulddeserve
Ttheixr
considerationandresolutionm
oreonmeritsofthematerrather
Tthan
onsomepreliminariesrelating
tothestandingandintentionof

the petitionerinperson .
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122 Asstatedearlier.,. thepetit
1onerseeksfourdiaistinctrelie
fs_. The
Thirdreliefasclaimedorigina
Ilvhasbenwithdrawnbythepetit
1onexr and
anotherreliefhasben
substituted byhim in
itsplace_, after obtaining
leavefrom thisCourt. In
ordertoapreciatetherival
argumentsitwouldbeconvenien
tthatthesereliefsarereprodu
ced here_.Theyreadasundexr:- -
s . Issue
aproprrsate
directrions to
the respondentsto
rimmedrately aporint—-nomrnate
other threetrusteeson
thepub/lictrustcreated byunrson
cabrnet-
throughdeednameandsty/edas “PM
CARES
FUND ”createdtofrightemergenthe
althsrsrtuatronand
crrisescreatedbycoronavsrus(Co

vs/adlOo))DrnsIndra,s-

i Furtheraproprsated
Frects/ronsberssuedto the



respondentsto apornt-
nomrnate at/easttwo
trustees(Ourofrf3) from
theoposrsrtronpartiesfro
m
LokSabhaandRajyaSabha
Frnordertohaveproper
check and balance and
also to strengthen the
confrdenceofgeneralpub
Jricofthecountryandfor
transparency about the
hrgh profrsr/e Natrional
DedrcatedFundcalledasP
MCaresFund

x. By aproprrate
orderand ordrsrrections
quash and
setasrsrde/canceltheunir/
ateraldecrsrson taken
bytherespondentno.1l to
5 (wrthoutthere

berngrfulBoardofrflTrustee
s)toaporntM/sSARC
Assocrsrates, Chartered
Accountants, New
Delhras audrtorforPM
CaresFundandtherebyfu
rtherorder to cance/l the
sarsd aposrntment
forthwrsth wrsth
furtherdrirectionstoapo
rintrndependentaudrtoriro
r PM
CaresFundon/yarfterform
at/ion-aposrntmentor
fullBoardoflTrusteesasp
ertheRulesandGurdeline
s ofthePMCaresFund,

VAV Further rIssue
aproprisate drirectr/sions
to

rimmedratel/ymakepublrct
heentrrefundsrecersved
asondate, whetherdomes
tr7callyorfrom



overseess.e from NR/J s
and forergn natrsronals
and/or
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organrzatrsronon the
ofrcralwebsrtesofrfthe “"PM Cares
Fund” 7n order to strengthen
trustand
confrdenceofthegeneralpubl/rcor
thecountrywho donated there
hard earmned money to the sarsd
natrsronaldedrcatedfundcaledas”
PMCaresFund” and alsogrsve
drrectsonsto update the
donatrions recesvedand
expendrture incured from the
sard accounton
Frtsofrcralwebsrsrtesby
atl/leastevery
sevendays/inordertohavetransp
arency.”

13 AlthoughitissubmitedbyShix

1IANIISingh., learnhedA_-S_G_TI._
Tthatthe issuesunderlying the
aforestated reliefsare
substantialy
coveredbytheordersandjudgme
ntsoftheApexCourt.,webegto

diferwithhim._

14 TITnthecaseofShashwatAnandc(
supra))thequestionsraised., in
sofarastheypertainedtothefu

nd . wereaboutthejustaificatio



nforxr
constitutionofthefundinview
ofPrimeMinistersNationalRel
ief Fund (N_R_F_.)H)and also
constaitution
ofthesimilarfund undexrthe
DisastexrManagement Act., 20
S5andtheneedforissuingadirec
Ttion
fortransferofmoneysreceived
in thefund to thefundsalready
createdearlier_-Therelevantp
rayersmadeinthispetitionwer
eofthe folowingnature.

llb)

I ssueawrst, orderordrrectrsron, rin

thenature

ofMandamusdrrectringtheCentral

Governmentand

theStatestotransflfer/credrsrtther

unds, colectedand contarned 7rn

thePMNRFand thePM-CaresFund,

andtheCM-

RelrefFunds, totheNatronalDrsa

ster ResponseFund

(NDRF estab/rshedbytheCentra

/

GovermnmentunderSectrsrond66andt
heStateDrsaster
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Response Fund (SDRF)
establ/ished by the State
GovermnmentunderSectrson

48, respectrsvely.,.ofthe
DisasterManagementAcCt, 20

5, andthatthesard
Actmayapl/ytothesameforaluses
s Iintentsand

purposes, andthefundsmaybeuse
dforcombatring coronavsrusand
theprocurementoftestingkrsts,
personalprotectrsiveequrpments
(PEs), creatrionand
marntenanceofquarantinecente
rs,etc.andmatters
ancrsrlaryandincrsidentalthereto,
aslfarastherinstant COV/ID-
I9pandemicrsconcerned, rinthe/
argergod
ofthecrtrizensof/ndrsra.

)

I ssueawrs7t, orderordrre
ctson,dec/laringthe
non-—
statutorytrusts/fundsb
e/ngPMNRF, PM-CARES

FundandtheCM-
RelrefFundsascolfectrso
nagenci/es

forcoZectring money
forand rn reflatrs7on to the
statutory
funds/trustsNDRF/SDRF
constrsrtuted by

theCentralandStateGov
ernmentsundersectrond
6 and Sectrson 48 ofthe
DisasterManagementAct
- 20
5, respectrvely.,. inexerc
rIseofrtsrinherentpower
underArtrsicl/eld’l2ofrftheCo
Nnstrtutron, intherntere



st
ofjusticeandflfarrness.

r’s

Bytheorderpassed on
27 -4_2020_, theHon " bleApexCou
rt permited the petitionerin
person towithdraw the
petition and
accordingly . thewritpetitionw

asdismissedaswithdrawn _

155 InManoharlalSharma " scase
(suprad)also., theissuesinvolwv
ed werediferentfrom
Ttheonesinvolvedhereinwhichi
sevidentfrom the
reliefssoughtinthatpetition
Thesereliefsclaimedadeclara
Ttion
aboutthefundbeingunconstitu
tTionalandadirectionfortrans
fering

theentireamountreceivedinth



efundtotheConsolidatedFundo

. i
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India_
Therelevantprayerclauses B fo
rthesakeofconvenience B, are

reproducedasbelow: -

“a)
Bep/leasedtoquash/ceasermpug
nedPub/lric

trust“PrimeMinrister sCrtr=zenA
ssistanceandRelrerlr
rinEmergencySrtuationsFund (PM

—CARESFund) berng
unconstrsrtutrsional, violated
Art26 , 26 (2. 26 7 &

284dorftheConstrtutrsonorf/Z/ndra, a
Nndultra

virestotheConstrtutrsonofrf/Z/ndra
AND

b)) Be pleased to rissue

wr/7tofmandamusto

transferentrsireamounto

fdonatronrecesvedrnPM

care fund accountby the

R—-1 toR—-4 rnto the

conso/flrsrdatedfundorsnd

ra. "’

Byorderpassedon 13_.4_2020
theHon " bleSupremeCourt

dismissedthispetition.

16. In the thixrd
petition,.  Centexr forPublic

InterestlL.aitigation



(supra). thechalengeandrelie
fsclaimedwereofdiferentnatu
reand
Iinsofarasthequestionsraised
Iinthispetitionareconcerned..
such
distinctionbetweenthesetwop
etitionscanbesenfrom
prayexrclause
(c)ofthepetitionfiledinCent
erforPublicInterestlLitigati
on.- This
prayerclausehasbeenreproduc
edindetailinthejudgmentofth
e
Hon " bleApexCourtrenderedonl
8*™ August.,2020._
Todemonstrate
Tthepoint., thisprayerclause(c
disreproducedasbelow: -

“c.

I ssueawrrsrt,  orderordsrectsonto

theUnsonofr

IndratoutrlrizeNDRFforthepurpo

seofprovsding

assriIstancernthefrghtagarnstC
OV/ID-19Opandemsicrn



complriancewsrthSectrond6orfthe
DM AcCt, althe
contrsbutions/grants from
rindrvsiduals and
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nstrtutionsshalbecredrted
totheNDRFrntermsor
Sectiondé6 1)
(b)) ratherthantoPM
CARESFundand
aldthefundcolectedrnthePM
CARESFundtrsZdate
maybedrsrrectedtobetransfere
dtotheNDRF.”
Asregardsthisprayerclaus
e(c) . theHon "bleApexCourthas
held thatthereisno
statutoryprohibition
fortheUnionofIndia
utilizingtheNDRFforprovidin
gassistanceinthefightofCOVI
D-19in
accordancewiththeguidelines
issuedforAdministrationofNDR
Fand
Thatthereisnostatutoryprohi
bitioninmakinganycontributi
onby
anypersonorinstitutioninthe

NDRFasperSectiond4doe(1)

(b)ofthe Actof220 5 _



17 Thediscussion
thusfarmadewould
makeitclearthatthe
issuesinvolvedinthispetitio
narequitediferentanddistinc
tfrom Tthe onesinvolved in
theaforestated
petitionsdecided

bytheHon “"ble
SupremeCourtofindia.-
However_ . wemustmakeitclearhe
rethat Iinspite ofsuch
distinction in the
Issuesinvolved. therearesome
OoObservationsmadebytheHon " bl
eApexCourtwhichwouldnotonly
berelevantforustobearinmind
whileexaminingtheissuesinvo
1ved
herebuttheywouldalsobindust
otheextenttheydecidetheissu

es



whichariseevenindirectlyint

hepresentpetition.

18 Now_, wewouldspecificalyco
nsiderthelegalityorotherwis
eof

althereliefsclaimedherein._
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19 Firstrelief asaforestate
d, isfoundedbythepetitionerxro
nthe
premisethattheguidelinessup
liedtothepetitioner-in-—
personbythe
Authoritiesofthefundclearly
mentionthattheChairpersonof
the
BoardofIrusteesofthefundhas
powertonominatethreetrustee
sto theBoaxrd who
shalbeeminentpersonsin
thefield ofresearch.

health,. scienceetc.
Hesubmitsthataspertheinform
ationsuplied tohim
undertheRighttoInformationAc
T, sofar_, nocapointment £rom
thecategoryofeminentpersons
Iinthefieldofresearch_ , health

., SsSscienceetc_hasbeenmnmade _



Accoxrding to
him_ withoutsuch ap
ointmenthaving beenmn made ., the
Board ofTrusteeswould be
Incompleteandanydecisiontak
enbytheBoardofIrusteeswould
not
bethedecisionoftheBoardofIr
usteesassuch_. Hesubmitsthat
thesearetheownguidelinesoft
hefundandyethefundhasfailed
to folow
theguidelines . Hefurthersubm
itsthatsuchfailurebringsin
opacitytothefunctioningofth
efund .- Thisisaldisagreed toby

learnedA_S_G_T._

200 Thepetitionerhasfiledonre
cordtheinformationthathehas
received undexrthe
provisionsofRightto
Information Act _ The

Information suplied tohim In



responsetohisquestion
regarding nomination ofthree
trustees(page 28 ofthe

paperbok)isas folows: -
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“TheCharrpersonorftheBoardo
FflTrustees(Prime

Minsrster) ofPM CARES Fund
hasthe powerto
nomrirnatethreetrusteestothe
Boardwhoshalbe
eminentpersonssn the rfre/d
ofresearch, health,
scrsrence,soc/sralwork, /faw, pub
Jrcadminrstratsonand
phrfanthropy.

However, nosuch
aposrintmenthas
beenmnmadesofar.AZtheTrustee
softhePM CARES
Fundactinaprobonocapacrsty.

r’s

Accordingtothisinformatio
n, theHon " bleChairpersonofth
e
Boardhasbeenvestedwithpower
Tonominatethreetrusteesfrom
amongsttheeminentpersonsinva
riousfieldsasstatedtherein.-
The
words “"hasthepowertonominate
“Tareclearlyenabling-Theyonl
A
confercapacity. powerorautho
rityand implyadiscretion

(See



CommirisssionerorfPo/liceBombayVs.
GordhandasBhanjr7, AR (39)D

1952 SC16,P20) . Thisprovision
nowheresaysthatitshalbe
mandatoryfortheHon " bleChairp
ersontonominatethreetrustee
S -
Thereisnothingintheprovision
whichevenhintsatsomedutyto
exercisethepower -
CreationofpowerinanAuthority
withoutany accompanying duty
only equipsthe Authoraty waith
discretion to
exercisethepowerand in
thissenseconferalofpowerupon
Tthe Hon " ble Chairpersonofthe
Board ofIlrusteesisnothing
butan
enablingact_Wheneveranyenab
1lingprovision, pureandsimplea
nd

withoutanyobligation, ismade.

dTtonlyfacilitatesdoingofathi



ngina
particularwayandsuchprovisio
nstopsthereonly_ withoutgoin
gany

furthexr. Suchaprovisioncannot
beinterpretedalsotomandateth
e Authorityon whom
thepowerisconfered to

exercisethepowerxr
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rather., itwouldhavetobeconsi
deredasoptionalanddiscretion
ary powerxr -

Exerciseofpower_ whichisdisc
retionaryvyandnotobligatory.
dependsuponvariousfactsandci
rcumstancesobtaininginagive
n situvationandalso
theguidelines, ifthereareany
asregardsthe manerinwhich
Tthepoweristobeexercised.
So_.itaisforthe
authoritytouseit "sdiscretio
nanddecideonthequestionofexe
rcising
Tthepowerinthefactsandcircum
stancesofthecase . Theremaybe
a
casewhereconditionsinwhicha
poweristobeexercisedarealso
stated. Insuchacaseonly_.,onfu
I1falmentoftheconditions_, thep

owerxr



conferedbecomesamexedwithad
utytoexerciseitinthatmanner
(SeeTheOfrcrallrsiqurdatorVvs.Dh
artiDhan(P)LtAd. A/R197 SC

740, Page/74d5) . Insuchacaseonly
>, dnaneforttodiscerntheobjec
T

oftheconditionsprescribed., on
ecansay., tousethewordsoflL.ORD
BLACKBURN., “the enabling words
are construed as compulsory
whenevertheobjectofthepower
istoefectuatealegalright”7 (S
ee JulirusVs_BrishopofOxford(1l8
O)5AC214,. P. 24 ,Punjabsrsrkh
RegularMotorServisce, Moudhapar
a,RarpurvVs.RegronalTransport
AuthorrsrtyRarpurandanother,  A/R
196 SCl1318andSub-Commrtee
ofjudricralAccountabrl/rtyVs_Unr
onofindraandothers, A/JR192SC
320, Page352) _Inthepresentca
se_._ nosuchconditionsarepresc

ribed



atalandtheprovisionisenablin
gonlywithoutanydutyamexedto

at_
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2, Ttshould beclearnow thatan
enablingprovision pureand
simple. neitherimposesanydut
yvynorconfersanyright _ Article
16C4)
oftheConstitutionofIindianoti
mposinganyconstitutionaldut
v._. has
alsobeninterpretedinthesame
mannerinseveraljudgmentsoft
he Hon "ble Supreme Court.
This constitutionalprovision
has been
Iinterpretedtobeonlyconferin
gadiscretionon
theState_Thishas
beenheldbyaFiveJudgesBencho
ftheHon " bleSupremeCourtinth
e
Judgmentdeliveredinthecaseo
fFAJitSinghandothers(I)V/s_. St

ate ofPanjabandothers[ (19



9)7SC
2091 .  anwhichreferencehasbee
n
madetosimilarinterpretation
givenintheearlierrjudgmentso
fthe Hon "ble Supreme Couxrt._
Tt would be worth
reproducing the
OobservationsoftheHon " bleApe
xCourtmadeinparagraphNos _29
and

30hereinandtheyreadasundexr:

“29 .
Wemayrnthrisconnectsonporntou
tthat theatentrson ofthelearned
Judgeswho decrsded Ashok Kumar
Gupta® and Jagdrish La/? was not
obvious/y drawn to a d/7rectcase
decrsded by a
ConstrsrtutionBenchirn
C.A_.Rajendranvs.Unfonofr fndria®
which arose underArtsicl/e 1604).
fTtwas clearly [larsd down by the
rfrve Judge Bench that
Articl/el6cd)wasonlyanenabl/in
gprovisision, that

Articl/el6é cdd)wasnotafundamenta
Irightandthatst drsd notimpose
any constrstutrsionalduty._.sttonly
conferedadrsrscretsiononthestat
e. Thepassagern
theabovecasereadsasfolows:-



https://indiankanoon.org/doc/68038/
https://indiankanoon.org/doc/68038/

"*Ourconclussonthereforer
sthatArtsic/ele c4d)
doesnotconferanyrsghton
thepetrtrsronerand
therersnoconstrsrtutronald
uty rmposedonthe
Govermnment to make a
reservatrsron for
ScheduledCastesandSche
duledTrribes, erther
atthernrsrtralstageofrfrecru
rtmentoratthe



https://indiankanoon.org/doc/68038/
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stageofpromotrsron.fn
otherwords, Artic/e
le6cd)rsanenabl/rngpr
ovissionandconfersa
discretionarypowero
Nnthestatetomakea
reservatson or
apor/rntments Vg
rfavour of backward
c/lass or crtrizens
whirch, /n Its
oprnson, fsnotadequa
telyrepresentedrnth
e
servicesofrfthestate.

(emphasrssup/
red)

30. The above
princrpl/e
wasresterated srn two
three—Judge Bench
Judgments in P& T
Scheduled
Caste/Scheduled
Trrsrbe Emp/loyees ”
WelfareAssn.
(Regd.)Dvs._Unrsron
offndra® and in State
Bankof/ndra Scheduled
Caste/Scheduled
TribeEmp/oyees ‘Welfare
Assn.vs_StateBankofr
rndralc.
INnfact, as/ongbackasrin
1963, /i NnM._.R.
Balajivs. StateorfMy sor.
et (SCR atp.474)which
wasdecrsdedbyFrvelearn
ed/judges, theCourtsarsd
thesamethrngrsn con
ectsonwrth
Artriclesl5 c4) and



https://indiankanoon.org/doc/599701/
https://indiankanoon.org/doc/599701/
https://indiankanoon.org/doc/599701/
https://indiankanoon.org/doc/68038/
https://indiankanoon.org/doc/68038/

Articl/lel6d4) . _Statingth
atArticlel5 c4) and
164 were only

enabl/ing

provsisions,
Gajendragadkar.,/.-
(ashethenwas)observe
d:

"IN thr/iscon
ecti/ion,rtrisnecessaryt
o
emphasrsethatArtrsc/el.
S5c4)/l/rikeArticl/elecd4) 7

san enab/ing
provsisson, 7t does not
rimpose an

ob/lrgatision,. butmerely/
eavessrttothedrscretrso
nor
theaproprriategovernme
Ntotakesurtab/l/eactrsron
, Ffnecessary.""

(6. (19 7)5S5C 201,3.(19 7 )6S5C
538, 8. A/R1968SC507, oO_. (198 )
4scC 147, 10. (19 6))4sC 1 9O, 1
CALIRIOE3SCH49)

2 -
Thus.,. wefindthateventhoughth
epowerhasbeenconfered
upontheHon " bleChairpersonto
nominatethreetrustees ., thepo
weris ofenabling nature only
making aitpossible forthe

Authority to

nominatethreetrusteesto


https://indiankanoon.org/doc/68038/
https://indiankanoon.org/doc/68038/
https://indiankanoon.org/doc/68038/
https://indiankanoon.org/doc/68038/
https://indiankanoon.org/doc/68038/
https://indiankanoon.org/doc/68038/
https://indiankanoon.org/doc/68038/
https://indiankanoon.org/doc/68038/

theBoaxrd, and

thatthereisnofurther
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mandatethatthepowermustalso
beexercised in ordexrto fuly
constitutetheBoardoflIrustee
s - Nootherprovisionhasbeenbxr
ought
Ttoournoticebythepetitioneri

npersontoshowthatwithoutpre

sence ofthree nominated
eminentpersonson Tthe
Board._, the Boaxrd of

Trusteeswouldbeincompleteor

non—-functional _

23 Weare. therefore,ofthevie
w Tthatthereisnomeritin Tthe
submissionsmadeinsup
ortofthefirstreliefclaimedi
nthepetition
bythepetitionerinpersonandt
hatthereisgreatsubstanceint
he

argumentmadebythelearnedA.S



- G_I_oposingthesameandassuc
h
Tthefirstreliefdeservesreje

ctionbythisCourt.

4. Thesecondrelief asafores
tated., isaboutissuanceofdire
ction
totheAuthorityvofthefundtono
minateatleasttwooutofthree
Trusteesin the category
ofeminentpersonsfrom the
oposition partiesfrom
LokSabhaandRajyaSabhawithawv
iew tointroduce
apropriatesystem
ofchecksandbalancesandalsot
ostrengthenthe confidence
ofgeneralpublic ofthe
country.in the ainterestofl
TCransparencyinfunctioningof
thefund - Accordingtothepetiti
onexrin

person, thisisessentialbecau



seaspertheinformationsuplie
dtohim
(pagel228)thefundisadedicated
nationalfundwithprimaryobjec
tof
dealingwithanyvkindofemergen
cyordistresssituationsuchas

the
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oneposedbytheCOVID-

1 9pandemicandtoproviderelie
ftothe
a¥fectedpersons_Hesubmitstha
titisanadmitedfactthatthefun
d
sosetupisadedicatednational
endeavourtoproviderelieftoth
e
personsindistressedsituation
>andsotherewouldbearequirem
ent
ofmaintaininghightransparenc
yinoperationofthefundandthis
wouldbepossibleifatleastfrom
amongsthreetrusteesofeminen
ce ..
twotrusteesarenominatedandap
ointedfromop
ositionpartiesof

nationalcharactexr_



25. ShryriAnilSingh, learnedA_-S._
G_.I._ inreply.submitsthatint
he
caseofCenterforPubliclLitiga
tion(supra)._. theHon " bleApexC
ourt has held that fund is a
charitable trust registered
underxr the
RegistrationAct., 1908atNew-
Delhion27 _3_.2020andthatthet
rust
doesnotreceiveanybudgetarys
up ortorgovernmentmoneyand .
therefore,ifanysuchdirectio
nassoughtbythepetitionerinp
ersonis
issuedbythisCourt,itwouldam
ounttorewritingtheDeedofTI'ru
st

whichgovernsthefund . Healsos
ubmitsthathepetitionerisblo
wing
hotandcoldbystatingononehan

dthathedoesnotquestionthe



constitutionalityorotherwis
eofthefundandontheothexrhand
~he
seekstointroduceamendmentst
otheTrustheedonthegroundtha
T
Theprovisionmnmadefornominatio
nofeminentpersonsastrustees
on
theBoardofiIrusteesisinadequ
atetoad

resstheconcernsabout
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transparency and
propexrdistribution
ofmoneysreceived through
donations . Hefurthersubmitsth
atthedonationstobemadetothe
fundarevoluntaryinnatureand.
therefore,kK adonorwhohasmade
thedonationhasnosayoverthedi
sbursementofthefundmoney

amongstheneedypersons .-

26. InthecaseofCenterforPubli
cinterestlL.itigation(supra).
Tthe Hon " ble Supreme
Courthasheld thatfund isa
charitable trust rTegistered
undexrthe Registration
Act_,. 1908 and thatitdoesnot
receiveanybudgetarysup
ortorgovernmentmoney -
Inparagraph

69ofthejudgment ., theHon " bleA

pexCourthasheldthus:--



“69......... ThePM

CARESFundrsacharrsrtab/l/etrust

regrsrsteredundertheRegristratrsion

AcCt, 1908atNew

Delhron27_03.2020.

Thetrustdoesnotrecersve any

Budgetary suport or any

Government money... =7
27. So,itis clearthatP_M_CARE
Fund di1s a charitable trust
registered undexrthe
Registration Act_ 1908 and
thatitdoesnot receive any
budgetary sup ortorany
governmentmoney - The

petitionerinpersondoesnotdi

sputethecharacterofthefund

as charitable
Ttrustregistered underxrthe
Registration Act _ Whathe

contendsisthatthefundissetu
pforpublicpurposesand_, therxre
fore.,
itisnecessarythatpersonsfro
m
variouswalksoflifeholdingdi

fFerent



positionsandperspectivesare
alsothereontheBoardofIlIruste

esso
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thattheultimatebeneficiaryi
sthepersoninnedofthefundmone
AR

However . thewishsonurturedby
thepetitionerinperson.,inouxr
consideredview_ camotbefulfi
ledasithasnomoringinlaw._Once
itissetledthattheP_M_CAREFun
disacharitabletrustregister
ed

undertheRegistrationAct., itre
gquiresnofurtherclarification
fromthe
Courtthatsucharegisteredcha
ritabletrustwouldbegoverned
byits
ownbedofl'rustonthebasisofwhi
chthetrustgetsitsregistrata
on andspecialawsap
licabletoit.Ifthereisnoprovi
sionmadeinthe

TrustDhDeedforinductingsomemem



bersoftheopositionpolitical
partiesintoBoardofITrusteesby
nomination, andthereisalsonos
uch

requirementoflaw,. whichisthe
caseherewithoutanydispute._, t
here
isnowaythatanoutsiderlikethe
petitionerinpersonwouldknock
at
thedorsofthisCourttoinvoketh
eextraordinaryjurisdictionoflr
this
Courttoseekthedirectiontoth
etrusttoamenditsTrustDeed .- Th
e
directionsoughtinthesecondp
rayerclauseisrealyacommandif
oxr
amendingtheTrustDeedwhichcan
notbeinitiatedatthebehestofr
a
personstrangertotheTrustlik

ethepetitionerinpersoninapub



1lic interest litigation., much
less by invoking
extraordinary writ
Jurisdiction
ofthisCourtunderArticle26
oftheConstitutionof India.-
ITfanysuchdirectionisgiven_, it
wouldonlyamounttowhat
thelearnedA_S_G_I_cals_, rewxr
itingoftheTrusthDeedwhichisno

T
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permissiblehere . Remedy._,.ifat
alany. lieselsewhereandthato
only

fortheaggrievedascontemplat

edunderaplicableTrustAct.

28 Thereisalsoanotheranglef
Trom
whichtheissueregardingneed
forhavingsomemembersoftheop
ositionpoliticalpartiesonth
e
Boardoflrusteesdeservestobe
examined . Inparagraphd4dofthe
memorandum

ofpetition., thepetitionerinp
ersonhascategoricaly
statedthatheisnotchalenging
and/ordisputingthecreationof
the publictrustin thenameand
styleas”“"P_M_CARES Fund”on

any



ground ., whetherconstitutiona
lorotherwise_Thisisagainrep
eatedin
paragraphSofthememorandum
ofpetition_But., throughthepr
aver

clause(i) . thepetitionerinpe
rsonhassoughtarelief a/l/bersti
nthe
nameoftransparency._.whichisn
othingbutimpliedlyquestionin
gthe corectness ofthe
provision made in the
TrustDeed regarding
nominationofthreetrusteesfr
om
amongsteminentpersonsonthe
BoardofTrustees _Validityand
corectnessoftheprovisionsgo
verning thefund arealready
upheld bytheHon "bleApex
Courtwhen it
dismissedpetitionofManoharla

I1Shamra(supra)andsothisgrou



nd
ofchalengecamotbeheardbyus
- Stal_ itiscontendedbythe
petitionerinpersonthatthefu
nddoesnotbelongtoanyparticu
lar
partyandthatitisafunddedica
tedtonationalcauseand. there
fore.,
atleasttwomajorpoliticalpar
Tiesmustfindtheirrepresenta

tionin
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theBoardoflIrustees . Wecanonl
vsaythattheargumentisfalaci
ous
whenweconsiderthecharacterxro
fthefundwhichhasbeenheldby
TtheHon " bleApexCourttobeacha
ritabletrustregisteredunder
the

RegistrationAct. . whichdoesno
treceiveanybudgetarysuporto
rany government money -
Thisissuficienttoindicateth
atwilofthe
foundingtrusteesandnotthewi
shfulthinkingofoutsidersins
ucha

case_, iswhatmaters., iswhatpre
vaillsoverdesireofstrangers.,
andis
whatwilreceivereverencefrom
law_, ,aslongasthewilisexpress

ed bythetrusteesin Ttandem



with law_,aboutwhich therecan
beno disputeherxre .
Furthexr,. the Hon "ble Apex

Courtin paragraph 71 ofthe
JudgmentrenderedinCentexrfor
PublicInterestLitigation(PIL
d_while
notingthesituationofbiologi
calpublichealthemergencyona
ccount ofoutbreakofCOVID-

1 9pandemic.,. hasobservedasund

exr - —

“71...... -

Atthrsneedorfthehournoexceptrso
ncan

betakentotheconstrsrtutrsonofap
ub/lrccharrtab/e

trust, namely. PM CARES Fund
tohavenecessary

rf7nancrsralresourcestomeetheem
ergentsstuatrson.”
Ifthereliefassoughtbythep
etitionerfornominationofat
leasttwotrusteesfrom
Theopositionpartiesisgrante
d. thisCourt

wouldbefailinginitsdutytoab

didebytheforewarningissuedby



the

Hon "bleSupremeCourtthatathi
sneedofthehournoexceptionca
n
betakentotheconstitutionofa
publiccharitabletrust_ namel
v.P_M_

CARESFund., forthereliefsough
CTisinthenatureofcorectingth

e
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constitutionofapubliccharit
abletrustbypavingthewayfort
WO trusteesfrom theop
ositionpartiestoenterthefie
1d.- Theargument
madeinthisregardbythepetiti
onerinpersonis_, therefore., re
Jected

andconsequently_ wefindthatt
hereliefclaimedinprayexrclau
se(i)

alsodeservesitsrejection.

2. Thethixrd
reliefsoughtbythepetitioner
in person isabout
iIissuanceofadirectiontoquash
andsetasidetheunilateraldec
ision taken
bythefund_  withouttherebeing

fulBoarxrd ofFfIfrustees, to ap

oilntM/sSARCAssociatesasChar



teredAccountantforconductin

g theauditofthefund.-

0. Thepetitionerinpersoncont
endsthatasthreetrusteeshave
notbeenmominatedontheBoardo

fTIrustees ., thepresentBoardof

Trusteesisincomplete and
assuch itisincapable
oftaking any decisions._

Hemaintainsthatevenifadecis
dionhasbentakenbyit
toapointaprivateCharteredAc
countant., thedecision
Iiswithout
“wisdom“oftheBoardoflI'rustee
S -

ShriAnilSingh., learnedA_-S_G._
I_ submitsthatthe
factthatthe powerto nominate
three trustees
conferedupontheHon " bleChaixr
personofthefundisanenabling

equipment.,ititselfissuficie



ntto show thatitwould

beentirely
withinthediscretionoftheHon

“"bleChairpersontonominateor

not
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nominatethre
eminentpersonson theBoaxrd
ofTrustees . which
wouldmakeitclearthatpresenc
eceofthreenominatedpersonsonth
e BoardofiITrusteesisoptional _
Healsoreliesupontheview
recently
takenbythisCourtinthecaseof
DeepakS/oSampatraoSaneand
othersV/s_PM
CARESFundandothers(LD-
VCP_I_L_NO_618/2020) .,
decidedon23_07 _2020thatapow
ertodistributethefundmoney
amongstneedypersonsisdiscre
Tionaryand., therefore_, thisCo
urtleft
TttotheAuthoritiesofthefundt
odecidethequestionintheirown
wisdom .

Thus, aintheopinionoflearnedA.



S_G_TIT_ _ _thethirdreliefcan

alsonotbegranted -

3. We have already found
thatthe powerofthe Hon " ble
Chairpersonofthefundtonomin
atethreeeminentpersonsastru
stees 1s enabling Iin its
nature. not mandating the

Hon " ble
Chairpersontonominatethethr
eceetrusteesalwaysandataltime
s _-An
enablingprovisionsimplicito
r_byitsverynature_, facilitat
esdoingofa
particularactbytheAuthority
butitnevercompelstheAuthori
Tty to
dothatparticularactandleave
sitothediscretionoftheAutho
rityto perform

A1t, aspertheexigencyofthesait

uation. Inthissense._, an



enablingprovisionconfersadi
scretionontheenabledAuthori
Ttyand
TtThatbeingso.,.nowritcanlietoc
ompeltheAuthoritytoexercise
the discretionandthatto
Thewayitisdesiredbyaparty-
Thisisalso theview
expressedbyusinthecaseofDep

akS/oSampatraoSane
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andothersV/s _PM
CARESFundandothers(supra) -
So.whatwe faind
hereessentialyvand
asrightlysubmited
byShriAnailSingh.,
learnedA_-S_G_.I._. _ thatpresenc
eofthenominatedpersonsastru
steeson
theBoardofITIrusteesisoptional
ITtthengoeswithoutsayingthat
absenthenominatedtrustees_ B
ocoardoflrusteesisneitherdefi
cit_ nor
Iincomplete_,  norincapableofta
kinganydecisioninit " swisdom.
ShrraiWaghmare., thepetitione
rinpersonrefersto”“wisdom”of
theBoardofITrusteesintakinga
decision._

He , however, doesnot



elaboratetheconceptof““wisdo
m~"oftheBoardofIrustees exce
ptforxr
assertionthat“wisdom”isrefl
ectedonlywhenadecisionistak
enby

althemembersoftheBoardofI'ru

stees_ _exofsc/7oandnominated.

rd

“Wisdom’™ means the powerof

true and right

discernment =
conformitytothecourseofacti
ondictatedbysuchdiscernment
-god
practicaljudgment common
sense.,ahighdegree
ofknowledge. learning.-
(SeeNew
InternationalWebstersCompre
hensiveDictionary.
DeluxeEncyclopedicEdition._, F
irstIndianRe-print20

1. _pageld4d5).



Thisdefinitioncomotesthatth
eword“wisdom”issuggestiveofl
the
abilitytothinkandactusingkn
owledge. experience_ . understa
nding. common sense and
insightand itindicates
unbiased and wise
Judgmentbaseduponknowledgea
ndaplicationofmind.-Toputait
plainly ., adecisiontakenin“wi
sdom”“wouldbeadecisiontakena
ftexr
aplicationofmindbythemakers
ofthedecision.

Tfthedecisionis
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takenonap
licationofcolectivemindbyth
emakersofthedecision
evenwhensomeofthemembersoft
hedecisionmakingbodywhose
presenceisnotmandatoryareab
sent, itwouldbeadecisiontake
nin

Tthe " wisdom“ofthebodyofdecis
Tonmakers .

ITtwould. .  however ., bea
diferentmaterwhenadecisioni
stakeninabsenceofthemembers
whosepresenceismandatory .-Ho
wever ., itisnotthecasehereand
SO
weneednotlokatsuchadiferent
case . Thedecisiontoap oint
privatebutaprovedCharteredA
ccountantinthiscasehasbenta
ken

colectivelyandonaplicationo



fmindbythetrusteespresenton
Tthe

BoardofITrustees  asseenfrom
Thematerialavailableonrecor
d,.and._.

therefore., thereisnogainsayi
ngthathedecisionissansthe“w

Iisdom” ofBoardoflIrustees _

2 Thediscussionsomadewouldl
eadustoconcludethatdecision
oftheBoardofITrusteestoap
ointM/sSARCAssociatesasChar
tered Accountantisthe
decision taken by the Board
ofITrusteesin its wisdom
andknowledgeanduponaplicati
onofmindand., therefore.

aItcan
otbeassailedonthegroundofit
beingnotoftheBoardof

Trustees _

Thethirdprayerthuswouldalso



meethesamefateasthe

ecarliertwoprayvers .

3 -
AsTegardsthelastrelief, ascl
aimedintheforthprayerclause
demandingpublicdisclosureofl
TtThemoneysreceivedinthefunda

nd
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thedisbursementofthefundmone
yv.wemustsaythatthisreliefas
rightlysubmitedbythelearned
A_S_G_I_._ isalreadyadequatel
yvttaken
careofbytheprovisionsmadeint
heRegistrationAct., 1908andth
e
TrustActaplicabletothefundwh
ichisacharitabletrustregist
ered undertheRegistration
Act_
Ofcourse.,itisthecontention
ofthe
petitionerinpersonthatasthe
publicmoneyislodgedinthefund
~the
fundiswithinpublicdomainandi
nanycase_, itisnotapartyfund
and ., therefore_,publicdisclosu
reofthereceiptsandoutgoings

aIntoand £from



Tthefundisnecessary-
IntheopinionoflearnedA_S_G_1I
- .. the
fundisoutboundthepublicdomai
nastheHon "bleApexCourthas
alreadyheldthatthetrustdoes
notreceiveanybudgetarysup

ortor anygovernmentmoney -

#A Inthispetition., thequestio
ninvolvedisrealynotaboutthe
nondisclosureofreceiptsandd
Iisbursementsbutitisaboutens
uring thatthe receiptsinto
Tthe fund are £from
propersourcesand the
outgoingsfrom
thefundareconsistentwiththe
objectsofthefundfor
whichpurposepublicdisclosur
eisessential._

Inotherwords_, thereal
questionis-—

whythepublficdisclosurerather



hanwhynotrthepublic disclosure?
Therecanbenotwoopinionsabou
Ttheunderlyingobject
ofpublicdisclosure.
Ttisofensuringproperutiliz=za
tionofthefund
moneysourcedfrom
properpersons . Thisveryobjec

tcanbeseento
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bemorethanfulfiledinthepres
entcasebyregistrationofthefr
undas
acharitabletrustundertheReg
istrationAct., 1908,  andmaking
ofan ap ointmentofaChartered
AccountantasAuditorwho would
be
boundtobalanceandauditaccou
ntsofthefundinaccordancewit
h
Ttheprovisionscontainedinthe
TrustActap

1licabletothefund_ B, a

registeredcharitabletrust._

H. Reasonwhyweholdsoisthathe
fundwouldbesubjectoand
governedbytheframeworkoflaw
providedundertheaplicableTxr
ust

Act_IndiferentStates_ _difere



ntActshavebeenenactedbytheS
Ttate
Legislaturesbutbasicalythey
containmoreorlesssimilarpro
visions
andhaveasimilarframeworkwit
hinwhichtheafairsoftheTrust
and
itspropertiesaretobeadminis
teredandmanaged - TheseTrusts
Acts
haveseveralprovisionstouchi
ngonvariousaspectsofwhichre

levant aspectsareasfolows:- -

1)

ApointmentoftheAuditortopre
parebalancesheetofthe
publictrust., andtoreportheir
egularities_ ifany:

i)

DutyoftheAuditortomentioninh
isreportiregularity.

ilegality



orimproperexpenditure., failu
re oromission Tto recover
moneysorotherpropertybelong
Iingtothepublictrust., ifanyan

dso onandsoforth:
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(i)

PoweroftheAssistantCommissi
onerxrto Iissuenecessary
directionsonanaplicationfil
edbyanypersonhavinginterest
ainthe
publictrustorotherwisethat(

adtheoriginalobjectofthetru

sthas failed: (b)) the
trustpropexrty isnotbeing
propexrly managed oxr

administeredorxr:
(cH)thedirectionoftheCourtis
necessaryforthe

administrationofthepublictr~r

ust:
) Provision ofapealto the
Charity Commissionerwhen

AssistantCommissionerreject
sanap

1licationofthepersoninterest



ed
Inapublictrustorotherwise:

(\Y] PowerofAssistantCommiss
dTonertoaskforexplanationof
TtTheworkingtrustees:;

(i) Provision
ofapealsagainstordersofAssi
stantCharity
CommissionerorDeputyCharity
Commissioner _

Ttcan thus be seen
Tthatvarious statutory
provisions
containedintheaplicableTrus
TActprovideanefectivemechan
A1sSm
toensurethattheworkingofthe
charitabletrustdoesnotgohay
wire
andthatitsafairsandproperxrtie
sSsaremanagedinawayastofulfil
theobjectsofthetrust .- When

such mnmechanism

isavailable, the



Hon "bleSupremeCourthastimea
ndagaincautionedentertainin
gof
civilwritpetitionsandevenpub
licinterestlitigationsforre
dressalof
thegrievancesrelatingtochar
itabletrust.

Inonesuchcase_ /Jasrpur

ShaharHrinduVikasSamrtrV/s.Sta
teofRajasthanandothers[L((2014)
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5 SC

530 ] theHon " bleApexCourthad
an occasion toconsider
variousprovisionscontainedi
nRajasthanPublicTrustAct.,. 19
59and theireficacyto
provideaforum
forefectiveredressalofalthe
disputespertaining to the
trust_-The Supreme
Courtrefered to
variousprovisionscontainedi
ntheActinparagraph37andtoka
view
TtThatwhenthestatutoryprovisi
onsgiveextensivepowerstothe
AssistantCommissionerand
Commissioner_,.in

somecases ., thecivil
Courtswouldhavenojurisdicti
ontoadjudicateontheissuesoflr

the publictrusts.



TheHon " bleSupremeCourtbymak
Ingobservationsin paragraph
49 hasevendiscouraged
thetendencyoftheCourtsto
entexrtain
publicinterestlitigationsin
relation totheissuesarising
from
theafairsofthepublictrust.
Theseobservationsap earingin
paragraph49_ beingrelevanthe
re . arereproducedthus-:--

“49 .

Theconceptofpub/licinterest/rt
rgationrs
aphenomenonwhririchrsrisevo/l/vedtob
ringjusticeto the reach of
people who are handrscaped by
Frgnorance, rndrgence,
rdsrteracy and
other downtrod en
people. Through the
pub/lrcinterest
/rtrgation, thecauseofseveralp
eoplewhoarenot
ab/l/etoaproachtheCourtrsespou
sed./Inthegurse
ofpub/lricinterest/rtigatrsron,wea
recomingacross
severalcaseswherertisexpl/ort
edforthebenefrtofr certarn
indrsviduals. The courts have to
be very cautsous and carefu/’/
while entertarning publ/lrsc



interest/rtigation. TheJudrcriar
vyshoulddealwriththe
mirsuseofpublicinterest/rtrgat
ronwrthrsrronhand. s the publ/ic
interest/rtigationrs permrted
to be
mrsusedtheverypurposeforwhirsc
hrtrisconcersved, namely to come
to the rescue ofthe porand
downtrod en

wrslbedefeated. Thecourtsshou/
d
discouragetheunjustrrfred/l/rtrsg
antsathernrtralstage
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rtselrfandthepersonwhomrsuses
theforum should
bemadeaccountab/l/eforrsrt_Irnther
ealm ofpubl/lisic
interest/rtigation, thecouritsw
hr/leprotectring the
largerpublrcinterestinvo/l/ved,
shou/l/datthesame
trimehaveto/lokattheefectrsveway
rinwhrchthe
relriefcanbegrantedtothepeop/e
- wWhoser/ghtsare
adverselvafectedoratstake.Wh
enthersrrinterest
canbeprotectedandthecontrove
rsyorthedrspute
canbeadjudriricatedbyamechanrsrsm
createdundera
particularstatute, thepartriess
hou/ldberel/legatedto
theaproprrateforum instead
ofentertarnrng the
wrirtpetrtionrr/ledaspublicinter
est/rtrigatrsion.””

Viewedinthismamer ., wearxr
eoftheconsideredopinion
thatthepurposeforwhichpubli
cdisclosurehasbeensoughtint
his
petitionisfulfilledmorethani
tisdesiredbythepetitionerin
person

andthisway., inourview, thefou



rthprayexrhasalreadyworkedit

self out.

36. There is one more
dimension ainvolved in Tthis
public
Iinterestlitigationwhich., wef
eelmustbedealtwith.Thedimen
sionis
aboutjudicioususeofpublicint
erestjurisdictionsocarefuly
crafted

bytheHon " bleApexCourtoverap
eriodoftime_-Thejurisdiction
1s
exceptionalinnatureandpower
fulinitsimpact.Iltwasdevelop
edas
anefectiveremedyfortheredre
ssalofthegrievancesofmargin
alized and op ressed .-
Thatwasthe intention on which

publicinterest

Jurisdictionwasjudicialyrec



ognizedinthesituationssucha
sthosein
BandhuaMuktiMorchaV/s.Unifonof
Indraandothers[AIR1984SC

8021 _
Thehalmarkofapublicinterest

litigationisthataclassoflr
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persons.,
unabletopursueindividualrigh
s, isindirectlybeforethe
Courtthroughapersonwhomoves
theCourt.,. havingnopersonal
aInterestin
theoutcomeoftheproceedingsa
partfrom hisgenerxral
standingasacitizenbeforethe
Court._.Overaperiodoftime_, i tw
as realiz=ed
Tthatthisjurisdiction
wascapableofbeing and had
been
brazenlymisusedbypersonslur
kingwithpersonalagenda -
Atone endofthespectrum
ofsuchmisdirectedcasesweret
hepublicinterest
petitionsmotivatedbyadesire
tosekpublicityandattheother

end



laythepetitionsinstitutedat
thebehestofbusinessorpoliti
calrivals tosetle
personalscoresbehind the
facade ofthe publicinterest
1litigation. Insuchpetitionsm
oreoftenthannotthetruefaceo
fthe litigantbehindhis
outwardlygentlenessisseldom
revealed. These
concernshavebeenreflectedin
thejudgmentoftheHon "bleSupr
eme Courtin

theStateofUtranchalV/s_Balw

antSinghChaufaland

others[ (2010)3SC

402 ] . whenitobservedinparagr

aphl4d3as undexr:- -

“Unfortunately.offate, rthasbe
ennotscedthatsuch
animportantjurisisdrctrionwhrsrchh
asbeencarefuly

carvedout, createdandnurtured
wrthgreatcare
andcautsonbythecourts, risbern
gb/atant/yabused

by fr/lingsomepetrtrionswrithob/rs
quemotrves._ We
thinktimehascomewhengenusrne



andbonafrsde publrc interest
Jrtrgation must be encouraged
whereasfrrsvolouspublricintere
st/ritrigatrsron shoul/ld
bedriscouraged. fnourconssder
edoprnsron, wehave
toprotectandpreservethrisimpo
rtantjurrssdrctrson
rinthelargers/nterestorthepeop/
eorfthrsscountry
butwemustakeefectrivestepsto
preventandcure
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Its abuseonthe basrs
ofmonetary andnon-
monetarydrrectsronsbythecou
rts.”

37. The Hon " ble Apex
Courthas_, time and
again., issued
cautionsagainstcasualyenter
TtTainingpublicinterestlitiga
Tion.Justas misuse
ofpublicinterestlitigation
hasbeen a seriousmatexrof
concernforajudicialprocess.,
1t " soveruseto
hasbeen . Wemustbear inmind
thatCourtshavealong
listofpending caseswherethe
personallibertyofcitizensis
ainvolved .
Thosewhoawaittrialor
resolutionofap
ecalsagainstheordersofconvic

Ttionhavealegitimate



expectationofearlyjusticean
ditwouldbeatravestyofjustic
eforthe
resourcesofthelegalsystem
tobeconsumed on an
avalancheof
misdirectedpetitionspurport
edlyfiledinthepublicinteres
twhich, upondue scrutiny. are
found to promote a
personalbusinessor
politicalagenda.-Thishasspaw
nedanindustryofvestedintere
stin
1litigation.-TheHon " bleApexCo
urthas.,. therefore., warnedthat
hereis
agravedangerthatifsuchstate
ofafairsisalowedtocontinue.,
1t would seriously denude the
eficacy of judicial system

by procrastinating the
abilityofthe Courttodevote

i1its time and



resourcestocaseswhich
legitimatelyrequireatention
~worsestil.,
suchpetitionsposeagreatdang
ertothecredibilityofthejudi
cial process._

TheHon " bleSupremeCourthasfu
rtherobservedthatthere
isathreatthatthejudicialpro
cesswilbereducedtoacharade.

af
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disputesonilegalparameterso

ccupyvythejudicialspace - A
useful referencein
thisregard maybemadeto

theobservationsofthe

Hon " bleApexCourtinthecaseof
Unronof/ndraandothersV/s_.J.D.
SuryawanshsL (2014 »13SC

167 . pageldl 711 _

38. TheHon " bleSupremeCourth
asalsoheldthatnotevery
materofpublicinterestorcuri
ositycanbesubjectedtothescr
utinyof
Courtthroughapublicinterest
1litigationanditisonlywhenth
ereis
aninjurytopublicbecauseofde
relictionofconstitutionalob
1ligations on thepartofthe
government_ Courtcan

perhapsscrutinize the



ampugned action. These
Observations ofthe Apex
Courthave
apearedinthecaseofBALCO
Emp/loyees “Unsronregd . )DV/s.Unrs
on off ndsaandothers[ (20 2))2SC
33]1- Theobservationsmadein
paragraph97beingrelevantare
reproducedasundexr:- -
“97.
JudricralinterferencebywayofP/t

L 7s
avarlablerfrftherersinjuryto

pub/licbecauseof derelrictrsron
or Constrtutrsronal or
statutory

ob/l/rigationsonthepartofthegov
ernment.Hererst
FrIsnotsoandrinthesphereofecon
omrcpolricyor reform the
Courtrisnotthe aproprisate
forum.
Everymaterofpub/licinterestor
currsosrsrtycannot be the
subjectmater ofP/JL _Courts are
not srntended to and nor should
they conductthe
admrinrstratsronorfthecountry.Co
urtswrslinterfrfere
on/lyrfrftherersaclearvso/l/atrsono
rfConstrsrtutrsronalor
statutoryprovsissionNnsornon-—
compliancebytheState

WIthrt " sConstrtutronalorstat
utorydutries_Noneof
thesecontingenciesarrsernthirs
spresentcase. ”
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30. InSachrsdanand Pandey and
anothervV/sStateofWest Benga/l
andothers[ (1987)2SC

295 theHon " bleSupremeCourt
highlightedthenecessitytode
1lineateparametersofpublicin
terest 1litigation. Ttnoted
the factthatin
presenttimespubicspirited
1litigantsrushtoCourttofilec
asesinprofusionunderthisatr
active name _
Ttfurthernotedthatsuchclass
actionmust, however., inspire
confidenceofCourtandamongst
publicandmustbeabovesuspici
on -

TheHon " bleSupremeCourtthenw
entontoholdthatitisonlywhen
Courtsareaprised
ofgrossviolation
offundamentalrightsbya

grouporclassofactionorwhenb



asichumanrightsareinvadedan
d when there are
complaintsofsuchactssending
shock wavesto
Judicialconscience thatthe
Courtswould leave aside
procedural
shacklestohearsuchpetitions
andextendtheirjurisdictionun
deral
availableprovisionsforremed
yvyinghardshipsandprovidingre
1liefto

theneedy . theunderdogs.,. thene
glected., andthesocietyingene

ral _

400 Havingconsideredthenature
andpurposeofthepublicintere
st 1litigation _jurisdiction
and also its perils and
pitfals_, a doubt
Iimmediatelyarisesinourmindas

towhetherormotaprayerasking



forpublicdisclosureoftherec
eiptsintoandoutgoingsfrom
thefund
couldbelokedintoevencursori
Ilyandonadeepercontemplation
on

TtTheissue., ouranswerisinthene

gativeformorereasonsthanone
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Firstly_ wehavealreadyfoundt
hatintheTrustActwhichisap
1licable to thefund
Tthereisalreadyprovided an
efectivemechanism for
achievingthepurposeforwhich
Tthepublicdisclosurehasbeens
ought inthispetition.
Anypersonhavinginterestinth
etrustisfre to resoxrtto
Tthatmechanism
forredressalofhis
grievance_, ifany.

Secondly ., asheldinBALCO
EmployeesUnion(Regd.)
(supra).every
materofpublicinterestorcuri
ositycamotbethesubjectmate
rof
PIlL.LandthatheConstitutionalC
ourtsarenotexpectedtoconduc

Tthe



administrationofthecountry.
ortobemoreprecise.,.,ofacharit

able trust._

Ifthedirectionassoughtforby
thepetitionerinpersonis
granted., itwouldonlyamountoin
terferenceintheadministrati
onofX
theafairsofthefundandalsopo
weroftheAuthoritiestoexerci
se superintendence and
controloverthe afairsand
propexrtiesofa
charitabletrustlikethefundu
ndertheaplicablelTrustAct.
When statutoryprovisions
comprehensively covering
alaspectsofthe
administrationandmanagement
ofthetrustanditspropertiese
xiAist and they also provide a
mechanism forefective

redressal of



grievancesinaspecificmamer
>, thereisnorom
leftforhearingthe
verygrievancesbywayofapubli
cinterestlitigation.
Thirdlyand
lastlyvacasemustbemadeoutwit
hproperresearchandstudythat
Tthereisagrossviolationofcon
stitutionalorstatutoryprovi
sions_,_ ifthe
exceptionalpublicinterestju
risdictionissoughttobeinvok

ed ., which
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efort, however.,islackingher
e .Ourconclusionisnow
Inevitableand
wefindthatthereisnowayforu
stoconsiderinanymannerand
granthefourthreliefasclaim

edinprayerclause(iv) -

4. Thereisyetanotherperspec
tivetolokattheafore-stated
fourthprayerclause_.Thecontr~r
Ibutionswhicharetobemadetot
he fund arevoluntaryin
natureand thatthereisno
compulsion forxr
anyonetodonate . Ifanypersonh
asanydoubtabouttheap
1lication

ofthemoney.. heintendstodonat
e mayweremindsuchpersonofth
e words ofFalsta¥f, a cowardly

character portrayed by William



ShakespeareinhisplayHenryIV
> (HenryTheFourthPartl Act5.,
Scened_, 1 5-

121 )D)that., “ThebeterpartogfValo
urisDiscretions-inthe
whaichbeterpart_ Thavesav " dmylzgf
e’ _Here"life” " canbetakentobe
“money” - So.,suchaperson
wouldwelbewithin
hisraighttonot donate his
money to the fund . From this
perspective alsono
Iinsistence can be made by a
persondonating hismoney in
hais
discretionuponmakingofpubli
cdisclosuresofutilizationoflr
thefund
moneyonapublicplatform
bypassingtheproperplatform
provided undertheTrustActap
1licableto
acharitabletrustlikethe"“"P_M

- CARESFund~”™ _



42, Intheresult, wefindnomerxrit
Inthispetition. ALlthefour
reliefssoughtbythepetitione

rinpersonarerefused.-
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43 Thepetitionstandsdismissed
-Nocosts _

a _

Thisjudgmentandorderbecommun
ITcatedtotheAdvocates
apearingfortheparties_, eithe
rontheemailad
ressoronWhatsAp
orbysuchothermodeasispermis

sibleainlaw._

JUDGE JUDGE

Tambaskar.
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	“i. Issue apropriate directions to the respondentsto immediately apoint-nominate other threetrusteeson thepublictrustcreated byunion cabinet-throughdeednameandstyledas“PM CARES FUND”createdtofightemergenthealthsituationand crisescreatedbycoronavirus(Covid19)inIndia;
	organization on the oficialwebsitesofthe “PM Cares Fund” in order to strengthen trust and confidenceofthegeneralpublicofthecountrywho donated there hard earned money to the said nationaldedicatedfundcaledas“PM CaresFund” and also give directionsto update the donations received and expenditure incured from the said accounton itsoficialwebsitesby atleastevery sevendaysinordertohavetransparency.”
	“b) Issueawrit,orderordirection,inthenature ofMandamusdirectingtheCentralGovernmentand theStatestotransfer/creditthefunds,colectedand contained in thePMNRFand thePM-CaresFund, andtheCM-ReliefFunds,totheNationalDisaster ResponseFund (NDRF)establishedbytheCentral GovernmentunderSection46andtheStateDisaster
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	“c. Issueawrit,orderordirectiontotheUnionof IndiatoutilizeNDRFforthepurposeofproviding assistanceinthefightagainstCOVID-19pandemicin compliancewithSection46oftheDM Act,althe contributions/grants from individuals and
	institutionsshalbecreditedtotheNDRFintermsof Section46(1)(b)ratherthantoPM CARESFundand althefundcolectedinthePM CARESFundtildate maybedirectedtobetransferedtotheNDRF.”
	“TheChairpersonoftheBoardofTrustees(Prime Minister)ofPM CARES Fund hasthe powerto nominatethreetrusteestotheBoardwhoshalbe eminentpersonsin the field ofresearch,health, science,socialwork,law,publicadministrationand philanthropy. However,nosuch apointmenthas beenmadesofar.AltheTrusteesofthePM CARES Fundactinaprobonocapacity.”
	“29. Wemayinthisconnectionpointoutthat theatention ofthelearned Judgeswho decided Ashok Kumar Gupta6 and Jagdish Lal3 was not obviously drawn to a directcase decided by a ConstitutionBenchin C.A.Rajendranvs.Unionof India8 which arose underArticle 16(4). Itwas clearly laid down by the five Judge Bench that Article16(4)wasonlyanenablingprovision,that Article16(4)wasnotafundamentalrightandthatit did notimpose any constitutionalduty.Itonly conferedadiscretionontheState.Thepassagein theabovecasereadsasfolows:
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	“69……… ThePM CARESFundisacharitabletrust registeredundertheRegistrationAct,1908atNew Delhion27.03.2020. Thetrustdoesnotreceive any Budgetary suport or any Government money… .”
	“71……. Atthisneedofthehournoexceptioncan betakentotheconstitutionofapubliccharitable trust,namely,PM CARES Fund tohavenecessary financialresourcestomeetheemergentsituation.”
	ShaharHinduVikasSamitiV/s.StateofRajasthanandothers[(2014)
	“49. Theconceptofpublicinterestlitigationis aphenomenonwhichisevolvedtobringjusticeto the reach of people who are handicaped by ignorance, indigence, iliteracy and other downtrod en people.Through the publicinterest litigation,thecauseofseveralpeoplewhoarenot abletoaproachtheCourtisespoused.Intheguise ofpublicinterestlitigation,wearecomingacross severalcaseswhereitisexploitedforthebenefitof certain individuals.The courts have to be very cautious and careful while entertaining public interestlitigation.TheJudiciaryshoulddealwiththe misuseofpublicinterestlitigationwithironhand.If the public interestlitigation is permited to be misusedtheverypurposeforwhichitisconceived, namely to come to the rescue ofthe porand downtrod en wilbedefeated.Thecourtsshould discouragetheunjustifiedlitigantsatheinitialstage
	itselfandthepersonwhomisusestheforum should bemadeaccountableforit.Intherealm ofpublic interestlitigation,thecourtswhileprotecting the largerpublicinterestinvolved,shouldatthesame timehavetolokattheefectivewayinwhichthe reliefcanbegrantedtothepeople,whoserightsare adverselyafectedoratstake.Whentheirinterest canbeprotectedandthecontroversyorthedispute canbeadjudicatedbyamechanism createdundera particularstatute,thepartiesshouldberelegatedto theapropriateforum instead ofentertaining the writpetitionfiledaspublicinterestlitigation.”
	“Unfortunately,oflate,ithasbeennoticedthatsuch animportantjurisdictionwhichhasbeencarefuly carvedout,createdandnurturedwithgreatcare andcautionbythecourts,isbeingblatantlyabused byfilingsomepetitionswithobliquemotives.We thinktimehascomewhengenuineandbonafide public interest litigation must be encouraged whereasfrivolouspublicinterestlitigation should bediscouraged.Inourconsideredopinion,wehave toprotectandpreservethisimportantjurisdiction inthelargerinterestofthepeopleofthiscountry butwemustakeefectivestepstopreventandcure
	its abuse on the basis ofmonetary and non- monetarydirectionsbythecourts.”
	“97. JudicialinterferencebywayofPILis availableifthereisinjuryto publicbecauseof dereliction of Constitutional or statutory obligationsonthepartofthegovernment.Hereit isnotsoandinthesphereofeconomicpolicyor reform the Courtisnotthe apropriate forum. Everymaterofpublicinterestorcuriositycannot be the subjectmater ofPIL.Courts are not intended to and nor should they conductthe administrationofthecountry.Courtswilinterfere onlyifthereisaclearviolationofConstitutionalor statutoryprovisionsornon-compliancebytheState withit'sConstitutionalorstatutoryduties.Noneof thesecontingenciesariseinthispresentcase.”
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