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ACT:

Code of Crimnal Procedure 1973 (Act 2 of 1974), s.
319- Scope of Sessions Court whether has power to add any
person as an accused.in the absence of any conmittal order-
Sections 193 and 209 whether bar to the Court of Sessions
taki ng cogni zance of offence as a court of  origina
jurisdiction.

HEADNOTE:

A crimnal conplaint was registered against’ five
persons, anobngst whomthe two appellants were included. The
police having found that the two appellants were innocent,
charge-sheeted the remaining three persons. They were
conmitted to trial.

At the trial after evidence showing the appellants’
i nvol venment in the crine was recorded the prosecution noved
an application that they be tried, along with the three
accused. The Sessions Judge directed the appellants to stand
trial, together wth the other accused. Their revision
application to the High Court was di sm ssed.

In their appeal to this Court it was contended that,
(1) sections 193 and 209 Cr.P.C. were a bar to the Court of
Sessions taking cognizance of any offence as a ‘court of
original jurisdiction and (2) s. 319 was inapplicable to the
facts of this case because that section in so far as it is
applicable to a Sessions Court would be subject to or
subordinate to s. 193 and the phrase "any person not being
the accused" occurring in the section excludes from its
operation an accused who had been rel eased. by the police.

Di sm ssing the appeal
N

HELD: (1) A plain reading of s. 319(1) clearly shows
that it applies to all the courts including a Sessions Court
and as such a Sessions Court will have the power to add any
person, not being the accused before it but against whom
there appears during trial sufficient evidence indicating
his involvement in the offence, as an accused and direct him
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to be tried along with the other accused. [311 E-F]

(2) (a) Both under s. 193 and s. 209 the conmitnent is
of "the <case’ and not of ’'the accused’ whereas under the
equi val ent provision of the old Code viz., s. 193(1) and s
207A it was 'the accused’ who Was committed and not ’'the
case’ . [312D]

(b) Although there cannot be a commttal of the case
wi t hout there being an accused person before the court, this
only means that before a case in respect of an offence is
conmitted there mnust be sone accused suspected to be
involved in the crinme before the Court but once the case in
respect of the offence qua those accused who were before
the Court is conmitted then the cognizance of the offence
can be said to have been taken properly by the Sessions
Court and the bar of s.-193 would be out of the way. [312E]
307

(c) The sumoning of additional persons who appear to
be involved in the Acrime fromthe evidence |ed during the
trial and directing them to stand their trial alongwth
those who had already been comitted nust be regarded as
i ncidental to such cogni zance and a part of the norma
process that follows it; otherwi se the conferal of the power
under s. 319(1) upon- the Sessions Court would be rendered
nugatory. [312F]

(d) Section 319(4) (b) which enacts a deening provision
provides that , where the Court proceeds agai nst any person
under sub-section (/1 ), the case may proceed as if such
person had been an ‘accused person when the Court took
cogni zance of the offence wupon-which the inquiry or tria
was commenced; in other words, such person nust be deened to
be an accused at the time of conmitnment because it is at
that point of time the Sessions Court in law takes
cogni zance of the offence. [312G

(3) Under s. 193 read with s. 209 of the Code when a
case is conmtted 1 to the Court of Sessions in respect of
an offence the Court of Sessions takes cognizance of the
of fence and not of the accused and once the Session Court is
properly seized of the case as a result of the'committa
order against sone accused the power under s. - 319(1) can
cone into play and such Court can add any person, not an
accused before it, as an accused and direct himto be tried
alongwi th the other accused for the of fence which such added
accused appears to have committed, from the evidence
recorded at the trial. Looking at the provision fromthis
angle there would be no question of reading  s. 319(1)
subj ect or subordinate to s. 193. [313H 314B]

(4) The expression "any person not being the accused"
clearly covers any person who is not being tried al ready by
the Court. The very purpose of enacting such a provision
like s. 319(1) clearly shows that even persons, who have
been dropped by the police during investigation but agai nst
whom evi dence showi ng their involvenent in the offence cones
before the crimnal court are included in the said
expression. [314C DO

Raghubans Dubey v. State of Bihar AIR 1967 SC 1167
referred to.

Pat ananchal a China Lingaiah v. The State and Anr. 1977
Crl.L.J. 415 overrul ed.

JUDGVMVENT:

CRIM NAL  APPELLATE JURI SDICTION : Crimnal Appeal No.
501 of 1977.

Appeal . by special leave fromthe Judgnment and order
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dated 24th Novenber, 1977 of the Punjab and Haryana Hi gh
Court in Crimnal Revision No. 909 of 1977.

R P. Sharnma for the Appellants.

Hardev Singh for the Respondent.

The Judgrment of the Court was delivered by

TULZAPURKAR, J.-This appeal by special leave is
directed against the order of the Punjab and Haryana Hi gh
Court in Crimnal Revision No. 909 of 1977, whereby the High
Court confirnmed the order passed by the Additional Sessions
Judge, Ludhiana on Cctober 19, 1977 directing that the
attendance of the two appellants (Jogi nder Singh and
308
Ram Singh be procured and they be ordered to stand tria
together with three accused who had been conmitted to his
Court to stand their _trial for offences under ss. 452, 308
and 323 each read with 34 I.P.C

The facts giving rise to the appeal may be stated thus:
At the ~instance of one Mhinder Singh a crimnal case was
regi stered at ~ Police Station Dakha agai nst Jogi nder Singh
Ram Si ngh. (the two appellants), Bhan Singh, Darshan Singh
and Ranjit Singh on the allegation that each one armed with
a "Toki" had entered his house on April 30, 1977 at 10.00
a.m and had caused a nunber of injuries to Ajaib Singh and
Bir Singh who were present in the house, with the respective
weapons. It was further alleged by Mhinder Singh that
Darshan Singh opened the attack wth "Toki" blow from
reverse side on Ajaib Singh's head whereas Ram Singh had
dealt him blows with the butt of his gun and when Bir Singh
tried to rescue Ajaib Singh, Joginder Singh and Ranjit Singh
gave blows on his head and that on nmedi cal exam nation Ajaib
Singh was found to have four injuries by blunt weapons and
Bir Singh was found to have suffered one injury with a blunt
weapon. During the investigation the police found Joginder
Singh and Ram Singh (the appellants) to be innocent and,
therefore a charge-sheet was submtted by the police only
against the remaining three accused Bhan Singh, ' Darshan
Singh and Ranjit Singh. The |earned Magistrate who held a
prelimnary inquiry conmtted the three accused Bhan Singh
Darshan Singh and Ranjit Singh to the Sessions Court and the
| earned Additional Sessions Judge, Ludhi ana, franed charges
agai nst the three accused for offence:, under SS.
452/ 308/ 323 read with s. 34 1.P.C. but at the trial evidence
of Mohinder Singh and Ajaib Singh was recorded during the
course of which both of theminplicated Jogi nder Si ngh-and
Ram Singh in the incident. Thereupon at the instance of
Mohi nder Singh, the Public Prosecutor noved an application
before the |earned Additional Sessions Judge for summoning
and trying Jogi nder Singh and Ram Singh along with the three
accused, who were already facing their trial. The
application was opposed by the counsel for the accused
principally on the ground that the Sessions Judge had no
jurisdiction or power to sumon the tw appellants and
direct them to be nade accused to stand their trial along
with three accused because they had neither been charge-
sheeted nor commtted and the Sessions Court had  no
jurisdiction or power directly to take cognizance agai nst
themin respect of any offences said to have been conmmitted
by them The | earned Additional Sessions Judge negatived the
said contention and presumably exercising his powers under
s. 319 of the Code of Crimnal Procedure, 1973 passed an
order on COctober 19, 1977 directing that the attendance of
the two appellants
309
be procured and further directing that they should stand
their trial together wth the three accused. Feel i ng
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aggrieved by this order the appellants filed a Crimnal
Revi sion Application No. 909/1977 to the H gh Court but the
Hi gh court dism ssed the Revisional Application on Noverber
24,1977. The appel |l ants have come up in appeal to this Court
by speci al | eave.

Counsel for the appellant raised two contentions in
support of the appeal. In the first place relying upon
sections 193 and 209 of the Code of Crinminal Procedure
counsel contended that there was a bar to the Court of
Sessions taking congnizance of any offence as a Court of
original jurisdiction unless the appellants were comitted
toit by a Magistrate under the Code and it was pointed out
that admttedly in the ‘instant case though the F.I.R had
i nvolved the two appellants in the alleged incident, on
i nvestigation the police had found no naterial against them
with the result the police had subnmitted a charge-sheet only
against the threeaccused and not the appellants and even
the Commttal Order passed by the Magistrate was only in
respect of the three accused and, therefore, it was not open
to the l'earned Additional Sessions Judge, Ludhiana, to take
the i npugned -action against the appellants. Secondl vy,
counsel contended that the only provision in the Crimna
Procedure Code which enpowered the Court to try anybody not
prosecuted by the police, was to be found in s.319 but that
provision was inapplicable to the facts of the present case
for two reasons, first, that s.319 in so far as it is
applicable to Sessions Court would be -subject to or
subordinate to s.193 and second, the phrase " any person not
being the accused " ‘occurring in the section excludes from
its operation an accused who had been rel eased by the police
under s.169 of the Code. and had been shown in-colum No. 2
of the charge-sheet. Rel i ance was placed by the counse
upon a decision of the Andhra Another(1l) On the other hand,
counsel for the respondents contended that there has been a
change in the phraseol ogy in ss.193 and 209 of the Code of
Crimnal Procedure, 1973 as  conpared to the equivalent
provisions contained in the old Code with the result it was
not the accused but the case which got committed to the
Court of Sessions and once the Court of Sessions had upon
such commitnent seisin of the case it was —opento it to

exerci se the power under s.319. It was further urged that
there was no warrant to read s. 319 subject or subordinate to
s.193 and that it covered case of suspects like the two

appel l ants and, therefore, the H gh Court was right in
upholding the order of the Ilearned Additional Sessions
Judge, Ludhi ana.

(1) 1977 Crl. L. J. 415.
310

The real question centres around the scope and anbit of
s. 319 of the Code of Criminal Procedure 1973, under which a
power has been conferred wupon a crimnal Court ‘to add a
person, not being the accused before it and against whom
during the trial evidence cones forth showi ng hi s
i nvol venent in the offence, as an accused and try hi malong
with those that are being tried and the question is whether
a Sessions Court can add such a person as an accused in the
absence of any commttal order having been passed agai nst
him? Sub-ss. (1) and (4) of s. 319 are material in this
behal f and the said provisions run thus:

"319. Power to proceed agai nst other persons appearing
to be guilty of offence.

(1) where, in the course of any inquiry into, or
trial of, an offence, it appears fromthe evidence that
any person not being the accused has conmitted any
of fence for which such person could be tried together
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with the accused, the Court may proceed agai nst such
person for the offence which he appears to have
comm tted.

(4) Were the Court proceeds against any person
under sub-section ( | ), then-
(a) the proceedings in respect of such person shall be
comenced afresh, and the witnesses re-heard; s

(b) subject to the provisions of clause (a), the case
may proceed as if such person had been an accused
person when the Court took cognizance of the
of fence upon which the inquiry or trial was
comenced. "

Under the 1898 Code the equival ent provision was to be
found s. 351(1) under which it was provided that any person
attending a crimnal Court, although not wunder arrest or
upon a sunmons, may be detailed by such Court for the
purpose of inquiryinto or trial of any offence of which
such Cour't can take cogni zance and which, fromthe evidence,
nmay appear  to have been conmmtted, and may be proceeded
agai nst as though he had been arrested or sunmoned; sub-s.
(2) provided that in-such a situation the evidence shall be
re-heard in the presence of the newy added accused. Wth
regard to this old provision, the Law Conmission in its 41st
Report (vide para 24.80) observed that the power conferred
upon a crimnal Court thereunder coul'd be exercised only if
such person happened to be attending the Court and he could
then be detained and proceeded against, but there was no
express provision in section 351 for sumoning such a person
if he was not present in Court, and, therefore, a fairly
conprehensive pro vision was recomended whi ch now forns the
subj ect-matter of the
311
present section 319(1). The Law Commssion further observed
inits said Report (vide para 24.81) that the old section
351 assuned that the Magistrate proceeding under it had the
power of taking cognizance of the new case but did not say
in what rmanner cogni zance was taken by the Mgistrate and
the question was whether against the new y added accused,
cogni zance will be supposed to have been taken on the
Magi strate’s own information under section 190(1) (c) or
only in the manner in which cognizance was first taken of
the of fence against the other accused and the question was
i mportant because the nethods of inquiry ~and trial in the
two cases differed; the Law Commi ssion felt that the main
purpose of this particular provision was that the whole case
agai nst all known suspects should be proceeded wth
expeditiously and convenience required; that . cognizance
agai nst the newly added accused shoul d be taken in the sane
manner as agai nst the other accused and the Law Commi ssion
therefore, proposed that a new provision shoul d be
i ncorporated providing that there wll be no difference in
the nmode of taking cognizance if a new person was added as
an accused during the proceedings and that is how cl ause (b)
of sub-s. (4) of s. 319 cane to be enacted as set out above
whi ch incorporates a deemi ng provi si on. The above
recommendati on of the Law Commission in its 41st Report
clearly brings out the true scope and ambit of the power
that was intended to be conferred upon a crimnal Court
under the present section 319(1) .

A plain reading of section 319(1), which occurs in
Chapter XXIV dealing with general provisions as to inquiries
and trials, clearly shows that it applies to all the Courts
i ncluding a Sessions Court and as such a Sessions Court wll
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have the power to add any person, not being the accused
before it, but against whom there appears during tria
sufficient evidence indicating his involvement in the
of fence, as an accused and direct himto be tried along with
the other accused, but the question is whether it has power
to do so without there being a conmttal order against such
person ? In this context the provisions of ss. 193 and 209
of the present Code vis-a-vis the equivalent provisions
under the old Code wll have to be considered. Section 193
and s. 209 of the present Code run as foll ows:
"193. Cogni zance of offence by Courts of Session.-
Except as otherw se expressly provided by this Code or
by any other law for the tine being in force, no Court
of Session shall take cognizance of any offence as a
Court of original jurisdiction unless the case has been
conmitted to it by a Magistrate under this Code."
"209. Commitnent of case to Court of Session when
offence is triable exclusively by it.-Wen in a case
instituted on

312
a police report or otherw se, the accused appears or is
brought before the Mgistrate and it appears to the
Magi strate that the offence is triable exclusively by
the Court of Session, he shall-

(a) conmit the case to the Court of Session:

(b) subject to the provisions of this Cod
relating to hail, remand the accused to
custody during? and until the conclusion of.
the trial

(c) send to that Court the record of the case and
the docunents and articles, if any, which are
to be produced in evidence;

(d) notify t he Public Pr osecut or of t he
commtnment of the case to the Court of
Session."

It will be noticed that both under s. 193 and s. 209 the

commtnment is of "the case’ and not of ’'the accused’ whereas
under the equivalent provision of the old Code viz. s.
193(1) and s. 307A it was the accused who was conmitted and
not 'the case'. It is true that there cannot be a conmitta

of the case without there being an accused per son before
the Court, but this only means that before a case in respect
of an offence is comitted there nust be sonme _accused
suspected to be involved in the crine before the Court but
once the case in respect of the offence qua those accused
who are before the Court is committed then the cognizance of
the of fence can be said to have been taken properly by the
Sessions Court and the bar of s. 193 would be out of the way
and summoning of additional persons who appear to be
involved in the crinme fromthe evidence |led during the'tria

and directing themto stand their trial along with'those who
had al ready been committed nust be regarded as incidental to
such cogni zance and a part of the normal process that
follows it; otherwise the conferal of the power under s.
319(1) upon the Sessions Court would be rendered nugatory.
Further section 319(4) (b) enacts a deemng provision in
that behalf dispensing with the formal committal order
against the newy added accused. Under that provision it is
provided that where the Court proceeds against any person
under sub-s.(1) then the case may proceed as if such person
had been an accused person when the Court took cogni zance of
the of fence upon which the inquiry or trial was comenced;
in other words, such person nmust be deened to be an accused
at the tinme of conmtnent because it is at that point of
time the Sessions Court in |aw takes cognizance of the




http://JUDIS.NIC.IN SUPREME COURT OF | NDI A Page 7 of 8
of f ence.
In the above context it will be useful to refer to a

decision of this Court in Raghubans Dubey v. State of
Bi har (1) where this Court has

(1) AIR 1967 SC 1167.

313

expl ai ned what is nmeant by taking cogni zance of an of fence.
The appellant was one of the 15 persons nentioned as the
assailants in the First Information Report. During the
i nvestigation the police accepted the appellant’s plea of
alibi and filed a charge-sheet against the others for
of fences under ss. 302, 201 and 149 |.P.C., before the Sub-
Di vi si onal Magi strat e. The Sub- Di vi si onal Magi strate
recorded that the appellant was discharged and transferred
the case for inquiry to another Magistrate, who, after
exam ning two witnesses, ordered the issue of a non bailable
warrant against the appellant,  for proceeding against him
along with the other accused under s. 207A of the old Code.
The order  was confirmed by the Sessions Court and the High
Court and in further appeal to this Court it was held first,
that there could be no discharge of ‘the appellant as he was
not included in the -charge-sheet subnmtted before the
Magi strate by the police and, second, that the appellant
coul d be proceeded agai nst al ong with other accused under s.
207A C. P.C and/ this Court confirned the order of the
Magi strate. One of the contentions urged before this Court
was that the Magistrate had taken cognizance of the offence
so far as the other accused were concerned  but not as
regards the appellant and with regard to this contention
(Sikri J. as he then was) observed as foll ows:

"“I'n our opinion, once cogni zance has been taken by
the Magistrate, he takes cognizance of an offence and
not the offenders; once he takes cognizance ' of an
offence it is his duty to find out who the offenders
really are and once he cones to the conclusion that
apart fromthe persons sent up by the police sone other
persons are involved, it is his duty to proceed agai nst
those persons. The summoni ng of the additional accused
is part of the proceeding initiated by his /taking
cogni zance of an offence. As pointed out by this Court
in Pravin Chandra Mody v. State  of Andhra Pradesh(1)
the term "conplaint” would include —allegations made

agai nst persons unknown. |If a Magistrate t akes
cogni zance under s. | 90(1) (a) on the basis of a
conplaint of facts he would take cognizance and a
proceeding would be instituted even though . persons

who had conmitted the offence were not known at that

time. The sane position prevails, in our view under

s. 190(1)(b)."

It will thus appear clear that under section 193 read
with s. 209 of the Code when a case is comitted to the
Court of Sessions in respect of an offence the Court of
Sessi ons takes cogni zance of the offence and
(1) [1965] 1 S. C R 269.
2-978SCl/ 78
314
not of the accused and once the Sessions Court is properly
seized of the case as a result of the conmittal order
agai nst sone accused the power under s. 319(1) can cone into
play and such Court can add any person, not an accused
before it, as an accused and direct himto be tried al ong
with the other accused for the offence which such added
accused appears to have committed fromthe evidence recorded
at the trial. Looking at the provision fromthis angle there
woul d be no question of reading s. 319(1) subject or
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subordinate to s. 193

As regards the contention that the phrase "any person
not being the accused" occuring in s. 319 excludes fromits
operation an accused who has been released by the police
under s. 169 of the Code and has been shown in columm No. 2
of the Charge-sheet, the contention has nerely to be stated
to be rejected. The said expression clearly covers any
person who is not being tried already by the Court and the
very purpose of enacting such a provision like s. 319(1)
clearly shows that even persons who have been dropped by the
police during i nvestigation but against whom evidence
showi ng their involvenent in the offence cone before the
Crimnal Court are included in the said expression

The decision of Andhra Pradesh Hi gh Court in
Pat anachal a China Lingaiah v. The State and Another (supra)
relied upon by the ~appellants has erroneously regarded the
change in phraseol ogy nmade in ss. 193 and 209 of the current
Code as inconsequential and has further failed to note the
i npact of ~ the deeming provision introduced for the first
time in_‘cl. (b) of s. 319(4). That decision nust be held to
be erroneous.

In our view, the H-gh Court was right in confirmng the
order passed by the learned Additional Sessions Judge
against the two appellants and the appeal is, therefore,
di sm ssed
N V. K Appeal dism ssed.
315




