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ACT:

Cvil Service-Age of superannuation-Age reduced to 55
years for all Governnent enployees, other than those in |ast
grade service, in accordance with the el ection manifesto. to
provi de greater enploynent opportunities to the | youths-
Vet her the order and Notifications are unreasonable,
arbitrary and violative articles 14,16, 21 and 300-A of the
Canstitution-GOMS- 35 (GAD, dated 8.2 83 and Notification
read with the Andhra Pradesh Public Enpl oynent (Regul ation
of Conditions of Service) Odinance, 1983 onmitting Proviso
to Rule 2, 56 of the AP Fundanental Rules and Rule 231 of
the Hyderabad Cvil Service Rule-"Retirenent  benefits"
measuring of-Limts of judicial Review of Policy decisions
of the State-Mala fides, burden of proof-Transferred Mlice
in unknown in the field of legislation

HEADNOTE:

A new political party called Telugu Desam swept to
power in the 1983 Andhra Pradesh Assenbly elections, within
a nonth of assunming office, the new Government “of Andhra
Pradesh, passed an order No. GO MS. 36 GAD Services dated
8.2.83 (appending two Notifications) stating that in order
to provide greater enpl oyment opportunities to the youths it
had decided to reduce the age of superannuation of —al
Covernment enpl oyees, other than those in the last grade
service, from 58 to 55 years wth elect fromFebruary 28
1983. Over 18,000 enployees and 10,000 public sector
enpl oyees were superannuated, as a result of the order

The aggreived enmpl oyees, therefore filed wit petitions
and chal l enged the constitutional validity of the said order
and Notifications wunder Articles 14, 16, 21 and 300A of the
Constitution. According to the petitioners: (i) there was no
basis at all for reducing the age of retirement from58 to
55, as nothing had happened since October 29,1979 on which
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date the age limt was raised from55 to 58 years; (ii)
provi di ng enpl oyment opportunities to the youths has no
rel evance on the question of fixing the age of retirenent;
(iii) the governnent had exercised its power arbitrarily
wi thout having regard to factors which are relevant on the
fixation of the age of retirement; (iv) the governnment had
acted unreasonably in not giving any previous notice to the
enpl oyees which would have enabled them to arrange their
affairs on the eve of retirenent; (v) the government was
est opped fromreducing the age of retirement to 55 since the
enpl oyees had acted on the representations made to themin
1979 by increasing the age of retirenent from55 to 58; (vi)
as a result of the increase in the age of retirement from55
to 58 years in 1979, a vested right had accrued to the

580

enpl oyees. which could be taken away if at all, only from
future entrants to the government service; (vii) retirenent
of experienced and mature persons from governnment service
will result in grave detriment to public services of the
State (viii) the decision of the governnent is bad for a
total non-application of the mnd to the relevant facts and
ci rcunst ances bearing on the question of age of retirenent
like increased I|ongevity; and (ix) the government had not
even considered the enornous del ay which woul d be caused in
the paynment of pensionary benefits to 'enployees who were
retired fromservice wthout any pre thought.

The | respondent State filed two affidavits
traverssing each and every ground of chall enge and asserted
that the age of retirenment was- reduced because "it is the
duty of the State, wthin the- limts of its economc
capacity and devel opnent to nake effective provisions to
sol ve the unenpl oynent probl em whi ch has gone upto 17, 84, 699
by Decenber 31, 1 982. The contentions of the State were:
(i) the question of the age of  superannuation was not
referred to the One-man Pay Conmission and therefore, its
recomendations to increase the age from55 to 58 was only
casual not based on relevant criteria and has no rel evance
to the present decision of the State to reduce the age of
retirement; (ii) as a result of the unwarranted increase in
the age of superannuation from55 to 58 not only was there a
one-third increase in the nunber of unenployed youths but
al so the chances of pronotion of the service personnel had

deteriorated resulting in wide spread frustration and
unenmpl oynment: (iii) the age of retirement was reduced
because it is the duty of the State, within its linmts of
econom ¢ capacity and devel opnent, to make effective

provision to solve the unenploynment problem (iv) the fact
that the average expectation of life 1is about 70 years is
not a ground for increasing the age of retirenent of
CGovernment enpl oyees; (v) the general trend was for reducing
the age of retirenent; (vi) the Governnment of Kerala and
Karnataka had reduced the age of retirement of |(their
enpl oyees to 55 and in some other States in India also the
age of retirenment is 55, (vii) the present decision was
taken by the Governnent in order to fulfill its comm tnent
that it wll make welfare nmeasures in order to inprove the
ot of the common man, and particularly, in order to afford
opportunity to qualified and talented unenployed youths
whose nunber was increasing enornously due to expansion of
educational facilities; (viii) the present nmeasure was
intended to have a salutory effect on the creation of
i ncentives to the deserving enpl oyees; and (ix) the question
as regards the age of retirenent is a pure guesti on of
governnental policy affording no cause of action to the
petitioners to file the wit petitions.
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Rul e Nisi was issued on the wit petitions by the
court on February 25,1983. The Legislative Assenbly of
Andhra Pradesh was prorogued on April 9, 1983. On the very
next day, i.e. April 10, 1983 the Covernor pronul gated
Ordinance No. 5 of 1983 called the Andhra Pradesh Public
Enmpl oyment (Regul ati on of conditions of Service) Odinance,
1983 by which proviso to Rule 2 and Rule 56 of the Andhra
Pradesh Fundanental Rules and Rule 231 of the Hyderabad
Cvil Service Rul es-the rule governing the age of
retirement- were onitted

Di smissing the petitions, the Court
N

HELD: 1.1 Public interest denmands that there ought
to be an age of retirenent in public services. The poin of
the peak level of efficiency is bound to differ
581
fromindividual to individual ~for that reason. A common
schene of general application governing superannuation has,
therefore, to be evolved in the light of experience
regardi ng performance |evels of enployees, the need to
provi de enpl oyment opportunities to the younger sections of
soci ety and the need to open up pronotional opportunities to
enpl oyees at the lower levels early in their career
Inevitably, the public adm nistrator has to counterbal ance
conflicting cl ai ns whi | e det er m ni ng the age of
superannuation. On the one hand, public services cannot be
deprived of the benefit of the nature experience of senior
enpl oyees; on the other hand, a -sense of frustration and
stagnati on cannot be allowed to generate in the m nds of the
junior nmenbers of the services and the younger sections of
the society. The balancing of these conflicting clains of
the different segnments of society involves mnute questions
of policy and considerations of ~ varying vi gour and
applicability which nust, as far as possible, be left to the
j udgrment of the executive and the |egislature. [

90F-H;  591A- B]

E.P. Royappa v. State of Tam | Nadu, [1974] 2 SCR 348
referred to

1.2 While resolving the validity of policy issues |like
the age of retirement, it is not proper for the Court to put
the conflicting clains in a sensitive judicial scale and
deci de the issue by finding out which way the bal ance tilts.
That s an exercise which the admnistrator and the
| egi sl ature have to undertake. This is so because often, the
Court has no satisfactory and effective mneans to _decide
which alternative, out of the nmany conpeting ones, is the
best in the circunmstances of a given case. [591E;, (

1.3 It is not that every question of policy is out
side the scope of judicial review or that necessarily, there
are no nmanageable standards for reviewing any and  every
qguestion of policy. If the age of retirenent is fixed at an
unreasonably low level so as to nmke it arbitrary and
irrational, the Court’s interference would be <called for
though not for fixing the age of retirement but for
mandati ng a cl oser consideration, of the matter. [591C D]

2. Fixing the age of superannuation by reducing it
from58 to 55 would be unreasonable or arbitrary if it does
not accord with the principles which are relevant for fixing
the age of retirement or if it does not subserve any public
interest. On the other hand, the O dinance shall have to be

held valid, if the fundanental prenmse wupon which it
proceeds has been accepted as fair and reasonable in
conparabl e situations, if its provisions bear nexus wth

public interest and if it does not offend against the
Constitutional limtations either on |egislative conpetence
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or on the legislative power to pass |laws which bear on
fundanental rights. [591G H 592A]

3.1 The report of the One-man Pay Commi ssion has to be
kept out of consideration in so far as the question of the
age of retirement is concerned. The contention that the
reversal of the well considered decision of the Conm ssion
toraise the age to 58 within a short span of |ess than
three years and a half, as nothing had happened in between
warranting a departure from it, is fallacious because the
guestion, as to whether the age of retirenent should be
rai sed which was then 55, was not referred to the Conmi ssion
at all in the terns of reference. Further the decision which
the Government took later to increase the age of retirenent
from55 to 58 years was not based on the recomendati on of
the Commi ssion. [595D; (]

582

3.2 The Power of ~a Conmission to inquire into a
guesti on nust depend upon the terns of the reference and not
upon the statenents made on the floor of the House. [595A]

3.3 A review of retirenment benefits woul d undoubtedly
cover the _exam nation of ~the rules  or schenes relating to
pensi on, provident fund, gratuity, encasenent of |eave etc.,
but it cannot include the power to exam ne the question as
regards the fixation of “the age of retirenent. Therefore,
paragraph 9 47 of the report of One-nman Pay Comi ssion which
begins by saying that "since the terns of reference of the
Comm ssion cover the review of the -existing retirement
benefits, the reference would naturally include the age of
retirement” was an erroneous and unwarranted reading of the
terns of the reference. [594F; E]

4.1 No law can be said to be bad because- it is passed
i medi ately on the assunption of office by a new Governnent.
Were this so, every decision taken by a new Governnment soon
after assunption of office shall have “to be regarded as
arbitrary. | 595E]

4.2 The reasonabl eness of a decision 'in any
jurisdiction, does not depend upon the tinme which it takes.
A del ayed decision of the Executive can also be bad as
of fendi ng against the provisions of the Constitution 'and it
can be no defence to the charge of unconstitutionality that
the decision was taken after the |lapse of a long tinme.
Conversely, decisions which arc taken pronmptly cannot™ be
assuned to be bad because they arc taken promptly. [595F (F

4.3 Every decision has to be exanined on its own
nerits, in order to determine whether it-is arbitrary or
unr easonabl e. Here, the State Government had the rel evant
facts as also the reports of the various Central and State
Pay Comm ssions before it, 011 the basis of which it had
taken a reasonabl e decision to reduce the age of retirenent
from58 to 55. The aid and assistance of a well trained
bureaucracy which notoriously, plays an inmportant part not
only in the inplenentation of policies but in their naking
was al so available to the CGovernnent. Therefore, the speed
with which the decision was taken cannot, wthout nore,
invalidate it on the ground of arbitrariness. [59-G 596. A
Bl

5.1 By and large, in the fornulation of matters of
| egi slative policy, the governnent of the day nust be
allowed a free, though fair play and there need not
necessarily be a uniform age of retirement all over India.
Though inmutable considerations which are generally or
universally true like increased |ife expectation are as much
valid for Janmu and Kashmir as for Tami| Nadu, that cannot
justify the conclusion that fixation of the retirenent age
at 55 in Janmu and Kashmir is invalid since the State of
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Tam | Nadu has fixed it at 58 or that the age limt should
be fixed at 62 or 65. There is no one fixed or focal point
of reasonabl eness. There can be a large and wide area within
which the admnistrator or the legislator can act, w thout
violating the constitutional nandate of reasonabl eness. That
is the area which permts free play in the joints. [596C D
Fl

5.2 The area between the ages of 55 and 58 is regarded
inour country as a permissible field of operation for
fixing the are of retirement. Neither the Anerican nor the
English notions or norns for fixing the retirenment age can
render invalid the basis which is wdely accepted in our
country as reasonable for that purpose. [597D E]

5.3 On the basis of the data furnished in the Wite
Paper presented to the State Legislative Assenbly in March
1983 on the question of "reduction in
583
the age of superannuation from 58 years to 55 years"” by the
new Telugu Desam Party controlled State Governnent, the
reduction of the age of retirenment from58 to 55, in the
instant case is not hit- by Article 14 or 16 of the
Constitution and the State Governnent or the Legi slature has
not acted arbitrarily or irrationally. The precedents within
our country itself for fixing the retirenent age at 55 or
for reducing it from58 to 55 and their acceptance dependi ng
upon the enpl oynent policy of the Governnent of the day make
it inpossible to lay down an inflexible rule that 58 years
is a reasonable age for retirement ~and 55 ‘is not. If the
policy adopted for the time being by the Governnent or the
Legi slature is shown to violate recognized nornms of
enpl oyment planning, it would be possible to-say that the
policy is irrational since, in that event, it would not bear
reasonabl e nexus wi th the object which it seeks to achieve.
The reports of the various Conmissions show that the
creation of new avenues of enploynent for the youth is an
integral part of any policy governing the fixation of
retirement age. Here, the inpugned policy is actuated and
i nfl uenced predom nantly by that consideration. [604C- F]

However, the question of age of retirenent ~'should
al ways be exam ned by the Government with nore than ordinary
care, nore than the State CGovernment has bestowed upon it in
this case. The fixation. O age of retirenment has m nute and
nmul tifarious dinensions which shape the lives of citizens.
Therefore, it is vital fromthe point of view of their well-
being that the question should be considered with the
greatest objectivity and deci ded upon the basis of enpirica
data furnished by scientific investigation. Wat is vita
f‘or the welfare of the citizens is, of necessity, vital for
the survival or the State. Care nust al so be taken to ensure
that the statistics are not perverted to serve a nal evol ent
pur pose. [604F-H ]

6. It is well settled that Article 311(2) 'of the
Constitution is attracted only when a civil servant is
reduced in rank, dism ssed or rempved from service by way of
penalty, that is to say, when the effect of the order passed
against him in his behalf is to visit him wth evi
consequences. The termination of service of an enployer on
account of his reaching the age of superannuati on does not
amount to his renoval fromservice wthin the rmeaning of
Article 311(2). Here there being no arbitrariness in the
fixation of reduced retirenent age, there is no violation of
Article 311(2) of the Constitution, either. [605C, F]

Satish Chandra V Union of India[1953] SCR 655; Shyam
Lal v. State of U P., [1955] 1 SCR 26; State of Bombay v.
, Saubhagchand M Doshi, [1958] SCR 571 ; Purshotam La
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Dhingra v. Union of India, [1958] SCR 828; P. Bal akotiah V.
Union of India, [1958] SCR 1052; Bishun Narain Msra v.
State Union of Uttar Pradesh, [1965] 1 SCR 693, relied on

Moti Ram Deka v. GCeneral Manager. North Frontier
Rai | way, [1964] 5 SCR 683 expl ai ned.

7. Though an ordinance can be invalidated for
contravention of the constitutional limtations which exist
upon the power of the State legislature to pass laws it
cannot be declared invalid for the reason of non-application
of mnd, any nore than any other law call be. An executive
act is liable to be struck
584
down on the ground of non-application of m nd. Not the act
of a Legislature. The power to issue an ordinance is no an
executive power but is the power of the executive to
| egi sl ate. The power~ of -the Governor to promulgate an
ordinance is contained “in Article 213 which occurs in
Chapter 1V of Part WV of the Constitution. The headi ng of
that Chapter is "Legislative Power of the Governor". This
power is  plenary within. its field like the power of the
State Legislature to passlaws and there are no limtations
upon that power except those to which the |egislative power
of the State Legislature is subject. [607C, A-B]

A.K  ROY v. Union of India. [1982] 2 SCR 272 at pp
282, 291; R K @Grg v. Union of India, [1982] 1 SCR 947 at
pp. 964, 967; H gh /Court of Andhra Pradesh v. V V. S
Krishnamurthy, [1979] 1 SCR 26; Mdtiram Dake v. GCenera
Manager, North Frontier Railway, [1964] 5 SCR 683
di stingui shed.

8. If arule of retirenment can be deened to deprive a
person of his right to livelihood, it wll be inmpernissible
to provide for an age of retirenent at all. That will be

contrary to public interest because the Slate cannot afford
the luxury of allowing I1ts enployees o continue in service
after they have passed the point of peak performance. Rul es
of retirenent do not take away the right of a person to his
livelihood: they I|imt his right to hold office to 'a stated
nunber of years. [608D E]

9.1 The burden to establish mala fides is a heavy
burden to discharge. Vague and casual allegations suggesting
that a certain act was done with an ulterior notive cannot
be accepted wi thout proper pleadings and -adequate proof,
both of which are conspicuously absent in these wit
petitions. Besides the ordinance nmaking power being a
| egi sl ative power, the argunent of mala ~ fides is
m sconcei ved. The legislature, as a body, cannot be accused
of having passed a |law for an extraneous purpose. If no
reasons are so stated as appear fromthe provisions enacted
by it. Its reasons for passing a law or those that are
stated in the hjects and Reasons. Even assuming that the
executive, in a given case, has an ulterior notive'in noving
a legislation, that notive cannot render the passing of the
law mala fide. This kind of 'transferred malice’ is unknown
inthe field of legislation. [608GH 609A-B]

9.2 The anmendnent made to the Fundanental Rules in
the exercise of power conferred by Articles 309 by which the
proviso to Rule 2 was deleted reirospectively, with effect
from February 23, 1983 by GOMS. dated P 17-2-83 was a
valid exercise of legislative power. The rules and
amendments made under the proviso to Article 309 can be
altered or repealed by the Legislature but until that is
done the exercise of the power cannot be challenged as
lacking in authority. [610B-C

9.3 1t is well-settled that the service rules can
be as nuch anended, as they can be nader, under the proviso
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to Article 309 and that, the power to amend these rules
carries with it the power to anend themretrospectively. The
power conferred by the provisoto Article 309 is of a
| egi sl ative character and is to be distinguished from an
ordinary rule making power. The power to legislate is of a
pl enary nature within the field demarcated by the
Constitution and it includes the power to legislate
retrospectively. [609H;, 610A- B

B.s. Vadera v. Union of India, [1968] 3 S.C. R 575
582-55, Raj Kunar v. Union of India [ 1975] 3 S.C.R 963,
965, foll owed
585

JUDGVENT:

ORIG@ NAL JURISDICTION. Wit Petition Nos. 1073-1100,
1117-19 1229-95, 142 -1554, 1746-2140, 2155-2271, 2396-2459.
1198-1217, 1302-12,  1314-15, 1566-1641, 1140-70, 2360-95,
1643- 1725, 2272- 2329, 2152, 2332, 2339, 2491, 3486-89, 2498-2521
2522, .533-74,2611-2638 and 2531 of 1983.

(Under Article 32 of the Constitution of |ndia)

AND
Wit Petition Nos. 4218,4571 and 5266-5280 of 1983
Under article 32 of the Constitution of |ndia)
AND
Transfer Case Nos. 44-339 of 1983

K. K. Venugopal S.S Ray, P.P. Rao, V.M Tarkuade and R
K. Garg, V. Jogayya Sharma, M P. Rao, Sudarsh Menon, T. V.S
N. Churi, G Narasinhulu, A. Subba Rao, MK D. Nanmboodiry,
H S. Guru Raj Rao, S. Markandeya, A T.M Sanpath, D. K Garg,
Ni khil Chandra and A K Panda for the Petitioners.

L.N. Sinha, Attorney General, Anil B. 'Divan,B
Part hasarthi and K R Chaudhary for the Respondents.

G N Rao for the State.

M ss A. Subhashini for the Union

The Judgrment of the Court was delivered by

CHANDRACHUD, C. J. In the elections held to the
Legi sl ative Assenbly of Andhra Pradesh in January 1983, a
new political party called Telugu Desam was swept to power.
It assumed office on January 9, 1983. On February 8, 1983 an
Oder (GO M. No. 36) was issued by the Government  of
Andhra Pradesh stating that it had decided to reduce the age
of superannuation of all Governnment enpl oyees, other than in
the |ast Grade Service, from 58 to. 58 -years. Two
notifications issued in exercise of the power conferred
586
by the Proviso to Article 309 read with Article 313 of the
Constitution was appended to that order. The relevant
Fundanental Rules were anended by the first notification
while the corresponding rules of the Hyderabad @ G vi
Services Rules were anended by the second notification. By
these notifications, every Government servant, whether
m nisterial or non-mnisterial but not belonging to the last
Grade Service, who had already attained the age of 55 years
was to retire from service with effect from February 28
1983. Speaking to the Governnent enpl oyees in the
Secretariat premises the next day, the Chief Mnister
justified the reduction of the retirement age from58 to 55
years on the ground that it had becone necessary to provide
greater enployment opportunities to the youths. Over 18,000
CGovernment enpl oyees and 10, 000 public sector enpl oyees were
superannuated as a result of the order

These wit petitions were filed by the Andhra Pradesh
CGovernment enpl oyees to challenge the aforesaid order and
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the notifications on the ground that they violate Articles
14, 16, 21 and 300A of the Constitution. The case of the
petitioners as laid in the wit petitions is that there was
no basis at all for reducing the age of retirement from 58
to 55; that the age of retirement was increased from55 to
58 by the CGovernnent of Andhra Pradesh by a notification
dated - Cctober 29, 1979 and nothing had happened since then
to justify reduction of the age of retirenent again to 5 i;
that providing enploynment opportunities to the youths h s
no relevance on the gquestion of fixing the age of
retirement; that the Governnent had exercised its power
arbitrarily without having regard to factors which are
rel evant on the fixation of the age of retirenent; that the
CGovernment had acted unreasonably in not giving any previous
notice to the enployees which would have enabled themto
arrange their affairs on the eve of retirement; that the
Government was estopped from reducing the age of retirement
to 55, ~since the enployees had acted on the representation
made to themin 1979 by increasing the age of retirenent
from55 'to 58, that as a result of the increase in the age
of retirement ~from55 to 58 years- in 1976, a vested right
had accrued to the enployees, which could be taken away, if

at all, only fromfuture entrants to the Government service
that retirenent of = experienced and mature persons from
Government service, will result in grave detrinent to public

services of the State; and that, the decision of the
Covernment is bad for a total non-application of mind to the
rel evant facts and circunstances bearing on the question of
the age of retirement, |like  increased |ongevity. The
petitioners aver that the Government had not even consi dered
t he enornous del ay which

587

woul d be caused in the paynment of pensionary benefits to
enpl oyees A who were retired fromservice wthout any pre-
t hought .

A counter-affidavit was. filed on behalf of the State
of Andhra Pradesh by Shri R Parthasarathy, Joint Secretary
in the Finance Departnment of the State, at the 'stage of
adnmi ssion of the wit petitions. It is stated in that
affidavit that the recommendation of the one Man Pay
Conmmi ssion appointed by the GCovernment of Andhra Pradesh.
after which the age of retirement was increased to 58 in
1979, has no relevance to the present decision of the State
to reduce the age of retirenent; that the fact that the
average expectation of life is about 70 years is not a
ground for increasing the age of retirenment of Governnent
enpl oyees; that the general trend was for reducing the age
of retirenent; that the GCovernnment of Keral a and Karnataka
had reduce the age of retirement of their enployees to 55,
though it was earlier increased from55 to 58; that in sone
States in India the age of retirement is 55 and not 58; the
present decision was taken by the Government in order to
fulfill its commtment that it will take welfare measures in
order to i nprove the ot of the comon nan,  and.
particularly, in order to afford opportunities to qualified
and tal ented unenployed youths whose nunber was increasing
enormously due to expansion of educational facilities; that
the Governnent enpl oyees was stagnated in the |ower
positions due to the increase in the age of retirement from
55 to 58: and that, the present neasure was intended to have
a salutary effect on the creation of incentives to the
deserving enpl oyees The affidavit says further that the
guestion as regards the age of retirenment is a pure question
of Governnental policy affording no cause of action to the
petitioners to file the wit petitions. The affidavit
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asserts that the Government had reviewed the situation
arising out of the enhancenent of the age of retirenent from
55 to 58 in 1979 and that it was reveal ed that on account of
the enhancenent of the age of retirenment, the chances of
promoti on of the service personnel had det eri orat ed
resulting in wdespread frustration and unenployment. The
i nconveni ence alleged by the petitioners in the matter of
paynment of their pension and other retirenment benefits was
i magi nary, since the Governnent was nmaking extensive
arrangenents to di sburse such benefits expeditiously. By the
counter-affidavit, the Governnent of Andhra Pradesh denied
that any of the provisions of the Constitution were violated
by the inpugned decision to reduce the age of retirenent.

Anot her affidavit " was filed on behalf of the

Government of Andhra Pradesh, after the rule nisi was issued
inthe wit petitions.

588
The affidavit is sworn by Shri A.K Sharma, Deputy Secretary
to Government of Andhra Pradesh. Finance and Planning. It is
stated in that affidavit that the question of the age of
super annuati on was not ~referred to the one Man Pay
Conmi ssion of Shri A Krishnaswamy, which was appoi nted by
the Andhra Pradesh Government on

Novermber 3, 1 977; that the recomendati on nade by the Pay
Comm ssion was casual and was not 'based on relevant
criteria; that as many as 12,04,008 educated youths were
left without enploynment on Septenber 30, 1979 as a result of
the unwarranted increase in the age of superannuation from
55 to 58; that the nunmber of unenployed youths had grown to
17, 84,699 by Decenber 31, 1982; and that, the age of
retirement was reduced because it is the duty of the State,
within the limts of its econonic capacity and devel opnent
to make effective provision to solve -the unenploynent
problem The rest of the avernments-i‘1l this affidavit are on
the same lines as in the affidavit of Shri R Partbasarat hy.

Rule N si was issued on the wit petitions by this

Court on February 25, 1983. The Legislative Assenbly of
Andhra Pradesh was prorogued on April 9, 1983. On the very
next day, that is, on April |10th Governor of Andhra Pradesh
promul gated Ordinance No. 5 of 1983 called 'the Andhra
Pradesh Public Enpl oynent

(Regulation of Conditions of Service) ~Odinance.’ ~ The
Ordinance was passed "to regulate the recruitnent and
conditions of service of persons appointed to Public
Services and posts in connection with the affairs of the
State of Andhra Pradesh and the officers and servants of the
H gh Court of Andhra Pradesh". W are not concerned in these
wit petitions with clauses 3 to 9 of the Odinance which
nostly regulate conditions of service. Cause 10(1) of the
Ordi nance prescribes that every Governnment enployee, not
being a worknan and not belonging to Last G ade  Service
shall retire fromservice on the afternoon of the last day
of the nonth in which he attains the are of 55 years. C ause
10(2) provides that every Governnent enployee, not being a
wor kman but belonging to the Last Gade Service, shal
retire fromservice on the afternoon of the Ilast day of the
nonth in which he attains the age of 60 years. O ause 10(3)
provides that every workman belonging to the Last G ade
Service or enployed on a monthly rate of pay in any service
notified as Inferior, shall retire from service on the
afternoon of the last day of the nonth in which he attains
the age of 60 years. Wrknen belonging to Mnisteria
Service or any service other than the Last G ade Service
notified as Inferior have to retire on the afternoon of the
| ast day of the month in which they attain the age of 55
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years. By «clause 15, Al Rules and Regul ations nade under
the proviso to Article 309 or continued under Article 3 1 3
of the Constitution or nade under any other law for the tinme
being in force, governing the recruitment and conditions of
service of the CGovernment enpl oyees, continue to be in force
in so far as they are not inconsistent with the provisions
of the Odinance. Cause 16 of the O di nance provides that
no anendnent to the Fundanmental Rul es shall be deened to be
invalid nerely by reason of the fact that the proviso to
rule 2 of the Fundanental Rules laid dowmn that the said
rules shall not be nodified or replaced to the disadvantage
of any person already in service. It provides further that
all amendnments made to  the Fundament al Rul es and
particularly the anmendnments nmade by the notification dated
February 8, 1983, shall be and shall be deened always to
have been made validly and shall have effect notw thstandi ng
anything to the contrary contained in the proviso to rule 2
of the Fundamental Rules as if the Odinance was in force on
February '8, 1983. Cause 16 of the O di nance decl ares that
every anendnent nmade before or after the commencenent of the
O dinance to the Fundanental =~ Rul es and the Hyderabad G vi
Services Rules, shall be and shall be always deermed to have
applied to all Governnment enpl oyees whether appointed before
or after the anendnment. C ause 18 of the O di nance provides
by sub-clause (i) that the proviso to rule 2 of the
Fundanental Rules @ shall be and shall” be deened always to
have been omtted. Rule 56 of the ~Fundamental Rules is
omtted by Cause I 8(ii) while Rule 231 of the Hyderabad
Cvil Services Rules is omtted by clause 19 of the
Ordi nance. The age of retirenment was previously governed by
these two Rul es.

The argunments advanced before us fall under distinct
heads, |earned counsel having shared their burden equitably.
Shri Venugopal challenged the O dinance on the ground that
it is unreasonable. Shri Tarkunde challenged it ' on the
ground that the superannuation of 'the enpl oyees by reduction
of the age of retirenment anounts, in the circunstances, to
"renmoval '’ of the enployees within the neaning of Article
311. The challenge of Shri Siddhartha Shankar Ray is based
on the ground of a total non application of mnd.” Shri RK
Garg, who appears in a group of three Transferred Cases,
contends that the Ordinance is bad because it supersedes al
i ndustrial adjudications and overrules even settlenents
arrived at between the nmanagenent and the enployees. Shr
P.P. Rao contends that the Ordinance is bad because. whereas
in the case of conmpulsory retirement a notice of three
nmonths is
590
required to be given by the Governnment under the relevant
rules, in the case of superannuation of enployees who had
al ready attained the age of 55 on February 8, 1983; when the
first Oder was issued, the inpugned law gives to the
enpl oyees a notice of 20 days only since all such enmployees
had to retire on February 28, 1983. Shri P P. Rao also
chal | enges the retrospective deletion of the proviso to
Rule 2 of the Fundamental Rules as being arbitrary. Shri
Qururaj Rao challenges the Odinance on the ground that it
runs into the teeth of the recommendati on which the Andhra
Pradesh One Man Pay Revi sion Comm ssion had made in 1979 in
pursuance of which the age of retirement was raised from55
to 58. Shri A T.M Sanpath laid stress on the |ack of
acceptabl e reasons to justify the issuance of the O dinance
Li ke sonme of the other |earned counsel, he suspects the bona
fides of the state Governnment in issuing the Order and the
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Ordinance. It was suggested by the petitioners, though
sonmewhat in passing, that the object of the State Governnent
in reducing the age of retirenent was to get rid of n
seni or menbers of Government service whose loyalty was
thought to be not above suspicion.

This is the broad outline of the petitioners’ case. W
will presently set out the specific contentions advanced
before us but, before doing so. it would be necessary to
indicate the approach which in our opinion, should be
adopted while examining a question of the present nature,
nanely, the fixation of the age of retirement. Barring a few
services in a few parts of the world as, for exanple, the
Ameri can Supreme Court, the terns and conditions of every
public service provide for an age of retirement. Indeed, the
proposition that there ought to be an age of retirenment in
public services is wdely accepted as reasonable and
rational. The fact that the stipulation as to the age of
retirement is a conmon feature of all of our public services
establishes its necessity, no less than its reasonabl eness
Public interest demands that” there ought to be an age of
retirement in public services The point of the peak |evel of
efficiency is bound to differ fromindividual to individua
but the age of retirenent- cannot obviously differ from
i ndi vidual to individual for that reason. A comobn schene of
general application governing superannuation has therefore
to be evolved in the light of experience regarding
performance |evels of enployees, “the need to provide
enpl oyment opportunities to the younger sections of society
and the need to open up pronotional opportunities to
enpl oyees at the lower levels early in~ their career
Inevitably, the public adm nistrator has to counter. bal ance
conflicting clainms while determ ning the age of superannua
591
tion. On the one hand, public services cannot be deprived of
the benefit of the mature experience of senior enployees; on
the other hand, a sense of frustration and stagnati on cannot
be allowed to generate in the mnds of the junior nmenbers of
the services and the younger sections of the society. The
bal anci ng of these <conflicting claims of the different
segnents of society involves minute —questions of  policy
which nust as far as possible, be left to the judgnent of
the executive and the |legislature. These clainms involve
consi derations of wvarying vigour and applicability. Oten,
the Court has no satisfactory and effective neans to deci de
which alternative, out of the nany conpeting ones, is the
best in the circunmstances of a given case. W do not suggest
that every question of policy is outside the scope O
judicial review or that, necessarily, there are no
manageabl e standards for reviewi ng any and every question of
policy. Wre it so, this Court would have declined to
entertain pricing disputes covering as wide a range as cars
to nustard-oil. |If the age of retirenment is fixed at an
unreasonably low level so as to nmke it arbitrary and
irrational, the Court’s interference would be called for,
though not for fixing the age of retirement but for
nmandating a closer consideration of the matter. "Were an
act is arbitrary, it is inplicit init that it is unequa
both according to political |ogic and constitutional |aw and
is therefore violative of Article 14."(l) But, while
resolving the wvalidity of policy issues like the age of
retirement, it is not proper to put the conflicting clains
ina sensitive judicial scale and decide the issue by
finding out which way the balance tilts. That is an exercise
which the admi ni strator and the legislature have to
undertake. As stated in 'The Supreme Court And The Judicia
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Function’ (2): "Judicial self-restraint is itself one of the
factors to be added to the bal ancing process, carrying nore
or less weight as the circunstances seemto require".

We rnust therefore approach the problem before us with
a view to determ ning whether the age of retirement has been
reduced from 58 to 55 unreasonably or arbitrarily. Such a
fixation of age would be unreasonable or arbitrary if it
does not accord with the principles which are relevant for
living the age of retirement or if it does not subserve any
public interest. On the other hand, the O dinance shall have
to be held valid, if the fundanental prem se upon which it
proceeds has been accepted as fair and reasonable in
conparabl e situations, if its provisions bear nexus wth
public interest and if it  does not offend against the
constitutional limtations either on |egis-

(I') E P Rovappa. State of Tamil| Nadu, [1974] 2. SCR
348.

(2) Edited by Philips B. Kurland, Oxford and |IBH Publisning
Co., Page 13.
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| ati ve conpetence or on the legislative power to pass |aws
whi ch bear on fundanental rights.

Shri  Venugopal ;7 who l'ed the argunent on behal f of the
petitioners, contends that the provisions of the O dinance
whereby the age of retirement is reduced fromb58 to 55 are
arbitrary and irrational and hence violative of Articles 14
and 16 of the Constitution for the foll ow ng reasons:

(a) The age of superannuation was increased fromb55 to
58 years with effect from Cctober 29, 1979 after
an el aborate and scientific inquiry by a One-Mn
Pay Conmi ssi on;

(b) The State Governnent issued the order reducing the
age of retirement within one nmonth. of the
assunption of office by it. In the very nature of
things, no scientific  investigation could have
been nade, no material gathered and no statistics
conpiled as regards the nunber of enployees who
will retire, the nunber of persons who would get
fresh enploynent and the hardship caused 'to the
superannuat ed enpl oyees by the delay in the
paynment of retirenent benefits to them Neither
the social nor the econom c consequences of  so
grave a decision could have been or were in fact
consi dered by the Governnent;

(c) The reason gi ven by t he Gover nment t hat
promoti onal opportunities had deteriorated as a
result of the increase in the retirenment age from
55 to 58 is fanciful and non-existent. That result
is indeed produced by the inpugned action of the
State Gover nnent In 1979, when the age of
retirement was increased from 55 to 58 years,
promoti onal opportunities were denied to the
enpl oyees because, those who woul d have retired at
the age of 55 got a fresh lease of life for
anot her years. Now, when their turn for pronotion
has cone at about the age of 55, they have been
super annuat ed;

(d) The theory that reduction in the age of retirenent
provi des enpl oynent opportunities to educated
youths is fallacious. The various Pay Conmm ssions
have expressed the view that persons who are
required to retire at
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an early age are conpelled by necessity to seek other

enpl oyments. Even ot herwi se, not nore than one per cent
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of the wunenployed educated vyouths are likely to get

enpl oynment as a result of the reduction in the age of

retirement from 58 to 55. That is because, not nore

than 18, 000 vacanci es arose on account of the reduction

in the age of retirenent.

(e) The careful planning by the enployees of their
important affairs of life |ike the construction of
a house, the narriage- of a daughter or the
repaynent of |loans, has been suddenly set at
naught by the reduction in the age of retirenent;

(f) Two of the nobst relevant circunstances bearing
upon the fixation of the age of retirenment have
been ignored by the State Government: increase in
| ongevity and the prevailing age of retirenent in
publ i c sector undertakings; and

(g) No considerationwas given to the plain and direct
con sequence of the reduction in the age of
retirement, nanely, that the State exchequer woul d
have to find and pay Rs. 70 crores on one single
day by ~way of retirenent benefits, for which no
budget ary provi sion was made

It would appear fromthese contentions as also from
the contions advanced by the other |earned counsel that the
mai n plank of the petitioners’ case is that the decision to
reduce the age /of retirement from 58 to 55 is
unconstitutional because it is arbitrary, irrational and
unconnected with the object which it seeks to achieve.

In this connection, the first ground of challenge to
the reduction of the age of retirement is that the One-man
Pay Revi sion Comm ssion appointed by the  Governnent of
Andhra Pradesh had recommended that the age of retirenment
shoul d be increased from 55 to 58, that ‘the said
recomendati on was accepted by the State Covernment and
consequently, the age of retirenent was raised to 58 with
effect from October 29, | 979. It is contended that the
reversal of that well-considered decision within a short
span of less than three and a’ half years is /patently
unscientific and arbitrary,
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especially since no fresh investigation was  undertaken to
examne the validity of the reconmendati on made by the One-
man Pay Conmi ssion.

The very foundation of this argunent is fallacious By
G O NO 745 dated November 3,1977 the Governnent of Andhra
Pradesh had appointed Shri A Krishnaswany, a retired nenmber
of the |1.A S as One-nan Pay Revision Conm ssion to review
the structure of the different scales of pay, dearness
al  owance and ot her conpensatory al | owances of al
categories of enployees of State Governnent, |ocal bodies,
ai ded institutions, work-charge
establishments etc. The terns of reference of the Comm ssion
were enlarged by the Governnent by an order dated January
28, 1978 SO as to require the Commission to review the
existing retirenment benefits available to all categories of
enpl oyees referred to above and to exam ne the question of
ext ensi on of retirement benefits to the work-charged
establishments. The question as to whether the age of

retirement shoul d be rai sed
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Ordinance which mpstly regulate conditions of service.
Clause 10(1) of the Ordi nance prescribes that every

Covernment enpl oyee, not being a workman and not bel ongi ng
to Last Grade Service shall retire from service on the
afternoon of the last day of the nonth in which he attains
the are of 55 years. Cause 10(2) provides that every
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Government enpl oyee, not being a workman but belonging to
the Last Grade Service, shall retire fromservice on the
afternoon of the | ast day of the of the Conmi ssion cover
the review of the existing ’'retirenent benefits’, the
reference "would naturally include the age of retirenent.”
This was an erroneous and unwarranted reading of the terns
of reference. A review of retirement benefits would
undoubtedly cover the exam nation of the rules or schenes
relating to pension, provident fund, gratuity, encasenent
of leave, etc, but it cannot include the power to exam ne
the question as regards the fixation of the age of
retirement. The Comm ssion says in the sane paragraph, as a
possible justification of its consideration of the question
of the age of retirenent, that "it was nentioned on the
floor of the House that this issue is referred to the
Commi ssion" Qur attention-has been drawn in this behalf to
a statenent made in the Andhra Pradesh Legislative Counci
on Septenber 20, 1976 by the then Finance Mnister, Shri G
Rajaram to the effect that one of the terns of reference to
the Conmmi'ssion was to review the existing retirement age of
Covernment _enployees. W regret to-'say that the Finance
M ni ster was not properly  briefed when he nade that
statenment. In any case, the power of a Commission to
enquire into a question nust depend
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upon the terns of the Reference and not upon the statenents
made on the floor of the House. The fact that the Conm ssion
di scussed the question of the age of retirenent in passing
shows that it was not properly seized of that question. The
di scussion of an inportant matter |ike the age of retirenent
is done in four brief paragraphs which occupy less than two
pages of the Commission's report. W do not blane the
Conmi ssion for this hurried and inadequate treatnment of an
i mportant question. That question was not wthin its
purview. The State Government is therefore justified inits
contention that the question of the age of retirement was
not referred to the Conm ssion and that the decision which
the Government took later to increase the age of retirenent
from55 to 58 was not based on the recommendati on of the
Commi ssion. The report of the Commi ssion has therefore to be
kept out of consideration in so far as the question of the
age of retirement is concerned and no —argunment can be
founded on the fact that the view of the Commi ssion was
ignored or that nothing had happened since the date of the
report to justify a departure fromit.

As regards Shri Venugopal 's argunent at (b) above, the
fact that the decision to reduce the age of retirement from
58 to 55 was taken by she State Governnent w thin one nonth
of the assunption of office by it <cannot justify the
conclusion that-1t the decision is arbitrary because/it is
unscientific in the sense that it is not backed by due
investigation or by conpilation of relevant data 'on the
subject. Wre this so, every decision taken by ‘a new
CGovernment soon after assunption of office shall have to be
regarded as arbitrary. The reasonabl eness of a decision, in
any jurisdiction, does not depend upon the tine which it
takes. A del ayed decision of the executive can also be had
as of fending against the provisions of the Constitution and
it can be no defense to the charge of unconstitutionality
that the decision was taken after the |apse of a long tine.
Conversely, decisions which are taken pronptly cannot be
assuned to be bad because they are taken pronptly. Every
decision has to examined on its own nerits in order to
determ ne whether it is arbitrary or unreasonabl e. Besides,
we have to consider the validity of a |law regulating the age
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of retirement. It is untenable to contend that a lawis bad
because it is passed i mediately on the assunption of office
by a new Government. It nust also be borne in nmnd that the
guestion as to what should be the proper age of retirenent
is not a novel or unprecedented question which the State
Legislative had to consider. There is a wealth of materia
on that subject and many a Pay Conmi ssion has dealt with it
conprehensively. The State
596
CGovernment had the rel evant facts as al so the reports of the
various Central and State Pay Conmm ssions before it, on the
basis of which it had to take a reasonabl e decision. The aid
and assistance of a . well-trained bureaucracy whi ch
notoriously, plays an .inportant part not only in the
i mpl ementation of policies but in their naking, was also
avail able to the Governnent. Therefore, the speed with which
the decision was taken ~cannot, wthout nore, invalidate it
on the ground of arbitrariness.

The ‘'contentions of Shri Venugopal which arc set out in
par agraphs (c) to (g) above and, partly in paragraph (b)
itself, are by and large matters of legislative policy in
the formulation of which the Governnent of the day nust be
allowed a free, though fair play. Indeed, the acceptance of
argunent advanced by the various counsel for the petitioners
must lead to the conclusion that there, has to be a uniform
age of retirement all over India. |If reduction of the
retirement age fromb58 to 55 is to be regarded as arbitrary
on the ground that it overlooks the advance made in
longevity, fixation of retirement ~age at 58 is also not
likely to sustain the charge of ~arbitrariness. The argunent
could still be made that inprovenent in the expectation of
life requires that the age of retirement should be fixed at
60 or 62 or even at 65. Then again, -though immutable
consi derations which are generally or universally true |like
increased |ife-expectation are as nmuch Janmmu and Kashnir as
for Tam | Nadu, that cannot justify the conclusion that
fixation of the retirement age (at 55 in Janmu and Kashmir
is invalid since the State of Tami| Nadu has fixed it at 58.
Both can fall within the constraints of the Constitution and
neither the one nor the other can be considered to be
arbitrary or unreasonable. There is no one fixed or focal
poi nt of reasonabl eness. There can be a large and w de area
wi t hi n which the administrator or the |egislator can act,
wi t hout vi ol ating t he constitutional mandat e of
reasonabl eness. That is the area which pernits free play in
the joints. The following table will show the variation in
the retirement age which exists at present in the various
States in India:

.TB 3.0"

State Retirenment Age

Har yana 58 years

Jammu & Kashnir 55 years

Kar nat aka 1979- 58 years
1981-55 years

Keral a 1967-55 years

1968-58 years
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1969- 55 years
1984-58 years

Madhya Pradesh 58 years;

Reduced to 55 years 1967;

enhanced to S years in 1970.
Mahar ashtra 58 years
Oissa Previ ously 55 years;

enhanced to 58 years.
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Raj ast han 55 years (Reduced from 58
years to

55 years about 12 years back)
Uttar Pradesh 58 years (Reduced to 55 years
in 1962; enhanced to 58 years)
Tam | Nadu 58 years (For District Judges,

| owered from58 to 55 years)

West Bengal 58 years (since
1961)
.tb . 9"
It is clear from this table that the area between the ages
of 55 and 58 is regarded in our country as a pernissible
field of operation for fixing the age of retirenent. Neither
the Anerican nor the English notions or norns for fixing
retirement age can render invalid the basis which is wdely
accepted in our country as reasonable for that purpose.

On the question of policy regarding the fixation of
retirement age, it will be useful to draw attention to the
views expressed upon that question fromtinme to tinme by the
vari ous  Pay Comm ssi ons.

Chapter XXXVI| of the Report of the Second Central Pay
Conmi ssion (1959) deals withthe question as to the 'Age of
Superannuation’. The history and background of the fixation
of age of superannuation traced in that Chapter make usefu
reading. Prior to0/1917, the superannuation rule applicable
to both mnisterial and non mnisterial staff was that a
Covernment servant. who had attained the age of 55 night be
required to retire; but that, in order to avod depriving the
State of the val uable experience of efficient officers and
addi ng unnecessarily to the non-effective charges, the rule
should be applied with discretion and, ~whenever it was
appl i ed, reasons should be recorded. In its general effect,
here, the rule favoured the retention in Governnent service
of officers who had attained the age of 55, and required
inefficiency to be established as the condi tion of
conpul sory H
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retirement. This was considered injurious to the efficiency
of the public service, on the ground that nost officers |ost
their keenness and initiative at the age of 55. The rule
was, accordingly, changed so as to make retirenment at 55 the
normal practice, and retention in service beyond that age
the exception. A distinction was, however, nmade between
m nisterial and non-mnisterial officers, presunbly because,
it was thought that the duties of the former did not suffer
fromthe effects of advancing age as did those of the
others; and it was decided, in effect, that, subject to
continued efficiency, mnisterial officers shoul d be
retained in service till they attained the age of 60. This
di stinction was, however, abolished in 1937-38, partly as a
neasure of relieving unenpl oynment-which was acute  at that
time-but largely in recognition of the invalidity of the
distinction and on the consideration that the uncertainty
whi ch attended the service of senior men beyond 55 had a
di sturbing effect on those who were |looking forward to
succeedi ng t hem

Paragraph 5 of the Conmi ssion’s Report nentions that
t he Varadachariar Conmission had recomended earlier that
the age for

conpul sory retirement should be 58 years for all services-
pensi onabl e and non- pensi onable-with an option to the
CGovernment to retire an enployee on the ground of |oss of
efficiency, at the age of 55. That recomendati on invol ved
reducti on of the age of superannuation in the case of C ass
IV servants and in the case of industrial and workcharged
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staff outside the Railways, as well as raising the age for
others. But, for sone reason or the other, only the latter
guestion was considered and it was wultinmately decided in
1949, that there should be no change in the position. The
mai n grounds for the decision were that the majority of
persons retiring at the age of 55 were not capable of
rendering efficient service any further; their replacenent
at the age of 55 by younger nen would serve the interests of
efficiency better; and that, the retirenent age should be so
fixed as would release nen at an age when they would stil
be fit to render service to the country in other spheres of
their choice, even though not wholly capable of keeping up
with the fast tenpo of Government work, or of neeting its
ot her exacting requirenents. It was observed t hat
Covernment service ages enployees quicker and that, the
guestion was one of ~balancing limted use to Governnment of
such nmen against, perhaps, their better wusefulness to the
nati on at | arge.

Paragraph 6 of the Comm ssion’s Report shows that the
guestion was reconsidered in 1963 when, the only additiona
ar gunent advanced agai nst an upward change its adverse
effect on educated
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unenmpl oynent. It was recogni zed that its actual effect would
A be small but, inportance was attached to its probable

i mpact on public opinion. The earlier decision to naintain
the age of retirenment at 55 was re-affirmed but, in view of
the w despread shortage of trained personnel, it was decided
that extension of service beyond that age might be given
liberally on the ground of public interest, nore specially
inthe case of scientific and technical personnel. The
continuing shortage of trained nan-power led to.a further
review of the problem in 1958; but, apart fromlaying down
the criteria for grant of extension and re-enploynment, and
re-enphasi zing the need to retain technical and scientific
personnel beyond the age of superannuation, the only
significant advance on the earlier decisions was that re-
enpl oyment or extension mght be granted upto two years at a
time. thus notw t hstandi ng the recomendation of the
Var adachari ar Comm ssion, the age of superannuation laid
down for the non-mnisterial staff —nore than 40 years
earlier and for mnisterial staff mnore than 20 years
earlier, continued to be in force when the Second Central
Pay Conmi ssion took up that question for exam nation.

There was an "extraordinary wunanimty of opinion"
amongst Heads of Departnents, distinguished retired public
servants, public nen and econoni sts who gave evi dence before
the Conmission that the age of superannuation should be
rai sed, the only difference being as to whether it should be
raised to 58 or 60 years. The great mmjority of the
enpl oyees’ organi zations were also in favour of increasing
the age of retirement, the only exception being the Al
India Railwaynen’'s Federation. That Federation did not
consider the age of 55 as the age of the onset of senile
inefficiency, but it was of the opinion that the age of
superannuation should not be raised in viewof the then
prevailing | arge-scale unenploynent. Sonme of the reasons on
which there was unanimity for increasing the age of

retirement were; the continuing mental and physi ca
efficiency of nobst of the Governnent servants at the age of
55; the i ncreased expectation of life resulting from

i mproved public health conditions; and, the national waste
involved in sending men and wonen into enforced idleness
whil e they were still capable of rendering efficient
service. The Conmission found that there was an overal
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i nprovenent in public health as shown by the decline in
death rate and the increase in expectancy of life at birth.
What was even of greater relevance, the Conmission found
that there was inprovenent in the expectancy of life in the
fifties, that is to say, anpbngst people in the age group of
50 to 60. The data supplied to the Commission by the
Conptroll er and Audi -
600
tor-Ceneral showed that, at least in the case of CGazetted
and C ass 111 enpl oyees, there was a significant increase in
the percentage of persons who lived for two years or nore
after superannuation. On this data, the Conmm ssion concl uded
in paragraph 11 of its Report: "Thus, however valid nmay have
been the viewtaken in 1971, and re-affirnmed in 1937-38,
that the age of 55 was nornally the dividing I|ine between
health and efficiency on the one side, and marked physica
deterioration and ~decline in efficiency On the other, there
is sufficient reason to think that is no | onger so, and that
the deviding 1ine can be safely noved a few years upwards."
The Conmi'ssion then adverted to the prevailing ages of
retirement in foreign countries and reiterated that whether
we go by our own "vital statistics" or by the age of
retirement prevalent -in other countries, there was a clear
case for raising the age of superannuation "substantially"
above 55 years.

In paragraph 15 of the Report,  the Conm ssion
consi dered the effect of increasing the age of retirement on

the enployment situation and concluded that the likely
repercussi on of increasing the age of retirenent on educated
unenmpl oynment woul d not be substantial. After talking into
account all the relevant considerations, including the fact
that nost CGovernnent servants thenselves do not  wish to
continue in service until they are ~worn-out and have "one

foot in the grave", the Conmmi ssion sunmed up its findings by
saying that there was "nuch in~ favour of and very little
against raising the age of superannuation”. The Comm ssion
recormended that the age of superannuation should be 58 for
all classes of public servants including those for whomthe
retirement age then was 60.

The recomendati on of the Second Central Pay
Conmi ssion that the age of retirement should be raised from
55 to 58 years was not accepted by the Governnent initially
because, it felt that raising the age of retirenment would
reduce enploynent opportunities in the imediate future.
However. the Governnent reviewed the position subsequently
and raised the age of retirenent to 58 years wth effect
from Decenber 1, 1962. The main considerations which wei ghed
with the Governnent in reaching this decision were:. The
short age of experi enced and trained nan-power which coul d
be nmet partly by raising the age of retirenment; the
insignificant effect which raising the age of retirenent
woul d have on enploynent opportunities; and, the inproved
life expectation.

The Third Central Pay Commi ssion (1973) dealt with the
guestion of age of superannuation in Chapter 60 of its
Report. Paragraph
601
3 of that Chapter shows that whereas sone Service
Associ ati ons Demanded that the age of superannuation should
be increased to 60 years on account of increased |ongevity
and on account of the fact that a | arge nunber of Governnent
enpl oyees were not free fromfanly responsibilities unti
much later in life because of late marriages, sone of the
Associ ati ons suggested that the age of retirenment should be
reduced again to 55 vyears mainly wth a view to inproving
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the pronotional prospects and providing increased enpl oynent
opportunities to the educated unenployed in the country.

The conclusions of the Third Central Pay Conmi ssion
can be summred up thus:-(1) There was a further inprovenent

in the expectancy of l|ife at birth as revealed by the
provisional 1971 Census figures; (2) There was inprovenent
in the expectancy of |ife between the ages of 50 and 55

years, which was of great relevance on the question of
fixation of the age of superannuation; (3) There was an
appreciable increase since 1950 in the percentage of
survivors anong the Central Covernment enployees during
about ten vyears after retirenent; (4) Though reduction in
the age of superannuation to 55 years would result in nmaking
about 96,000 additional jobs available, that factor was
counter-bal anced by the circunstance that a | arge nunber of
retired Government enployees are obliged to take up sone
enmpl oyment or the other after retirenent, due to the

i ncreased cost of [iving and the gr owi ng famly
responsi bilities. A reduction. in the age of superannuation
woul d not therefore, ipso facto, inprove the overal

enpl oyment _position for the educated unenployed; (5) Any
increase in the age of superannuation beyond the age of 58
woul d reduce, duringthe period of the increase, enploynent
opportunities for a very | arge number of technical
engi neering and professional students passing out fromthe
universities, technical institutions and industrial training
institutes ; and, (6) The age of retirenment should not be
changed frequently since it has a vital bearing on the
career prospects of ‘and the retirenent benefits available to
CGovernment enpl oyees ~and since it is an inportant factor in
the attractiveness of Government service. For these reasons,
the Conmi ssion recommended that the age of superannuation
should continue to be 58 years for the Central Governnent
enpl oyees with the nodification that the retirenment should
take effect fromthe afternoon of the | ast day of the nonth
in which the enployee attains the age of superannuation

The Third Tam | Nadu Pay (Conmi ssion (1978) 'has al so
dealt with the question of the age of retirenment. The
Conmi ssion noticed that the age of retirenment was nore than
60 in some of the devel op-
602
ing countries, the economc devel opment—of which  was
conparable to that of India. The age of retirenment is 70
years in Brazil and Peru, 65 years in Chile, 63 years in
Phi | i ppi nes and 64 years in Lebanon. The Conm ssion exam ned
the co-relationship bet ween increase in the age of
retirement and unenpl oyment anongst the educated youth with
"a deep sense of concern" and observed that the nunber of
j obs rel eased by retirement would be very nmarginal as
conpared with the total nunber of job seekers and /that,
therefore, it was not fair to shift the focus of the problem
of unenpl oynent to the age of superannuation of the
CGovernment enpl oyees. In support of this view, it quoted the
International Labour Organisation (The W rld Enploynent
Programme): "The three pillars of a strategy for fuller

enpl oyment are rural devel opnent, |abour intensive public
wor ks programmes and the reduction of capital intensity of
i ndustrialisation." GObserving that the di nensi ons of

unenpl oynent problem should not deter the Government from
inmproving the service conditions of its enployees. the
Conmi ssion concluded that there was a case for increasing
the retirement age of the State Governnent enpl oyees to 58
years.

Qur attention was also drawn to the views expressed on
"Enpl oynent Policy" in the Sixth Five Year Plan (1980-85).
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It is observed therein t hat | asting sol utions to
unenpl oynent problens had to be found within the franmework
of a rapid and enploynent-oriented econonmic growh; that
suitabl e neasures had to be evolved in the short termin a
co-ordi nated way, particularly for the benefit of the weaker
sections; and that, since the dinension and gravity of
educated unenpl oynment vary from State to St ate, a
decentral i sed approach should be adopted on the district
enpl oyment plan. According to the Sixth Five Year Plan
unenpl oynent would not be elimnated within the Sixth Pl an
unl ess efforts were immediately nmade to make the current
unenpl oyed nmore enpl oyabl e through short-termtraining and
vocational programres and unl ess speci al enpl oynent
programmes are directed towards their absorption

Soon after the assunption of office, the Governnment of
Andhra Pradesh presented a Wite Paper to the State
Legi sl ative Assenbly in Mrch 1983 on the question of
reduction.in the age  of superannuation from58 years to 55
years in 'respect of Governnent  enpl oyees, enployees of
Panchayat' Raj I'nstitutions, Local Bodi es and ai ded
Educational Institutions for whom the pensionary liability
is borne by Governnent". After stating that the Krishnaswany
Conmi ssi on was appointed on Novenmber 3, 1977 for the sole
pur pose of
603
exam ning the question of retirement” benefits" and that
the question of retirement age was not included in its termns
of reference, the Wite Paper says that although the
CGovernment  had accepted the reconmendat i ons of t he
Conmi ssion almpbst intheir entirety, it did not accept its
recomendati on that the age of retirement should be
increased from 55 to 58 years. By a notification dated
Septenber 17, 19,9 the recomendations of the Comi ssion B
in regard to the revision of pay scales were accepted by the
CGovernment  but, not so the~ recomrendati on regardi ng
increasing the age of retirenent from55 to 58 years. it was
later, in COctober 1979, that the Government decided on its
own to increase the age of retirenent from55 to 58 years.
The specific case of the State Governnent on the question of
reduction of the age of retirenent. from58 to 55 years is
stated thus:

"As a result of revision of the age of superannuation
upwards from 55 years to 58 years, the nornmal channel s of
pronotions that would have opened up had the retirenents
taken place in the normal course, were choked. Consequently
the resultant vacancies at the direct recruitnent |eve
whi ch woul d have arisen in the chain of appointnents that
woul d follow each retirement, were also bl ocked for 3 years
continuously, thereby denying the pronotion opportunities to
i nservi ce personnel and enploynent opportunities for the
unenpl oyed causing a great deal of frustration all “round. It
is estimated that on an average there woul d be approximately
6,500 retirenents each year from Government departnents,

Panchayat Raj Institutions and also Aided Institutions,
where pensionary liability is bor ne by Gover nrrent .
CGovernment, therefore, decided to revise the age of

superannuation from 58 years to 55 years so that the
unenpl oyed talented youth who were eagerly awaiting chances
of appoi nt ment could get opportunities of enploynent.
Besi des, experienced deserving inservice personnel whose
legitimate aspirations for pronbtion were thwarted could
al so now look for this nuch awaited pronotion. Governnent
were thus able to create pronotional avenues to serving
enpl oyees at various levels and create opportunities for
appoi nt nent  agai nst about 18,000 posts in Government,
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Panchayat Raj and ai ded educational institutions alone, not
to speak of the opportunities that were created in the
vari ous Cor por ati ons et c, owned or controll ed by
Gover nnent . "
604

The White Paper explains that in order to ensure that
the enployees who had retired by the end of February 1983
shoul d get their pensionary benefits wthout delay, the

CGovernment had constituted a special Pension cell in the
Fi nance Departnment, by a notification dated February 16,
1983. The function of that cell is to "monitor the progress

of settlenent of pension eases” In addition, it is said, the
Government had issued instructions by a notification dated
February 14, 1983 for paynent of "anticipatory pension" at
3110th of the last pay dramn in all cases wherein the
sanction of pension was delayed.

on the basis of this data, it is difficult to hold
that in reducing the age of retirenent from58 to 55, the
State Governnent or the Legislature acted arbitrarily or
irrationally. There are precedents within our country itself
for fixing the retirenentsage at 55 or for reducing it from
58 to 55. Either the one or the other of these two stages is
regarded generally as acceptabl e, dependi ng upon the
enpl oyment policy of the Governnent of  the day. It is not
possible to lay down an inflexible rule that 58 years is a
reasonable age for retirenent and 55 i's not. If the policy
adopted for the time being by the Governnment or the
Legi slature is shown to violate recognised nornms of
enpl oyment planning, it would be possible to say that the
policy is irrational since, inthat event, it would not bear
reasonabl e nexus w th the object which it seeks to achieve.
But such is not the case here. The reports of the various
Comm ssions, from which we have extracted rel evant portions,
show that the creation of new avenues of enpl oynment for the
youth is an integral part of ~any policy governing the
fixation of retirement age. Sincethe inpugned policy is
actuated and influenced predominatly by that consideration
it cannot be struck down as arbitrary or irrational. W
would only like to add that the question of age of
retirement should always be exami ned by the Government with
nore than ordinary care, nore than the State CGovernnent has
bestowed upon it in this case. The fixation of age of
retirement has mnute and multifarious dinmensions  which
shape the lives of citizens. Therefore, it is vital- fromthe
point of viewof their well-being that the question should
be considered with the greatest objectivity and decided upon
the basis of enpirical data furnished by “scientific
i nvestigation. What is vital for the welfare of the citizens
is, of necessity vital for the survival of the State. Care
must also be taken to ensure that the statistics are not
perverted to serve a nal evol ent purpose
605

Shri V.M Tarkunde, who appears for sone of the

petitioners, A limted his argunment to the contention that
arbitrary fixation of retirenment age amounts to "renoval"
fromservice and is therefore violative of Article 311 (2)
of the Constitution This argunment has to be rejected because
of our conclusion that the reduction of the age of
retirement from 58 to 55 in the instant case is not hit by
Article 14 or Article 16, since it is not arbitrary or
unreasonable in the circunstances of the case. But, apart
fromthis position, we find it difficult to appreciate how
the retirement of an enployee in accordance with a |aw or
rul es regul ating his conditions of service can amount to his
"renmoval " from service. It is well-settled that Article 311
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(2) is attracted only when a civil servant is reduced in
rank, dismssed or renmoved from service by way of penalty,
that is to say, when the effect of the order passed agai nst
himin this behalf 1is to visit himwth evil consequences.
See Satish Chandra v. Union of India, (1) Shyam Lal v. State
of U P.,(1) State of Bonbay v. Saubhagchand M Doshi, (3)
Pur shottam Lal Dhingra v. Union of India(4) and P
Bal akotiah v. Union of India(5). Besides, the point nade by
Shri Tarkunde is concluded by a Constitution Bench decision
of this Court in Bishun Narain Msra v. State of Utar
Pradesh (6) 1In that case, the Governnent of Uttar Pradesh
and raised the age of superannuation from55 to 58 years by
a Notification dated Novenber 27, 1957 but reduced it again
to 55 vyears by a Notification dated My 25, 1961. The
appel l ant therein, who had attained the age of 55 years on
Decermber 11, 1960 and was continued in service when the age
of retirement was raised to 58 years, was one of those who
had to retire on Decenber 31, 1961 as a result of reduction
of the age of retirenent to 55. It was held by this Court
that the term nation of service of an enployee on account of
his reaching the age of superannuation does not anount to
his removal fromservice w thin the meaning of Article 311
(2). Learned counsel contends that this decision is of
doubtful authority -since the Court based its opinion on the
majority judgnent /in Moti Ram Deka v. y,General Manager

North Frontier Railway(7), in which the Court was not called
upon to consider and did not consider the validity of a rule
of superannuation. ' It is true that “in Mti Ram Deka, the
Court was concerned to G

(1) [1953] S.C. R._655.

(2) [1955] 1 S.C. R 26.
(3) [1958] S.C.R 571.
(4) [1958] S.C.R 828.
(5) [1958] S.C.R 1052.
(6) [1965] | S.C.R 693.
(7) [1964] 5 S.C. R 683.
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determne the wvalidity of Rules 148 (3) and 149 (3) of the
Rai | way Establi shrment Code  which provi ded - for t he
term nation of the service of a permanent servant by a nere
notice But, interestingly, the judgment in Bishun Narain
M shra shows that it was the appellant therein who relied on
the decision in Mdti Ram Deka in support of his contention
that the rule by which the age of retirement was reduced to
55 years anounted to renoval within the neaning of Article
311 (2) The Court held that the decision in Mti Ram Deka
had no application to the case before them since "that case
did not deal with any rule relating to age of retirenent”.
(See page 696 of the Report). It was after noticing this
distinction that the Court observed that the very / case,
nanely, Moti Ram Deka's case on which the appellant relied,
cont ai ned t he observati on t hat t he rul e as to
supperannuati on or conpulsory retirement resulting in the
term nation of service of a public servant did not anount to
removal from service The Court, in Bishun Narain Msra, cane
i ndependently to the conclusion that "as the rule in
guestion only dealt with the age of superannuation and the
appel lant had to retire because of the reduction in the age
of superannuation it cannot be said that the term nation of
his service which thus canme about was renmoval wthin the
nmeani ng of Article 311".

The theme of Shri Siddhartha Sbankar Ray’'s argument is
"non application of mnd'. He made it clear that his
argunent shoul d not be construed as a challenge to the power
or jurisdiction of the GCovernor to issue the inpugned
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Ordinance and that his sole attenpt was to show that the
Ordinance was passed in a hurry, as a result of which

consi derations which are relevant to the fixation of
retirement age were ignored. The instances of non-
application of mind cited by the | earned counsel are these:
The inclusion o f the enpl oyees of the Hi gh Court within the
sweep of the Ordinance in violation of the provisions of
Chapters V and VI of the Constitution; the inclusion of the
enpl oyees of the Legislature Secretariat wthin t he
Ordi nance; the extension of the Ordinance even to the daily
rate workers; and, finally, the fact that nothing worthwhile
islikely to be achieved by the passing of the O dinance
since, at the highest, it would create enploynent at this
point of time only, for about 19,500 enployees After that
point of time passes, the same state of affairs wll
continue since the age of retirenent wll be nerely
substituted by 58 in place of 55 years.

It is inpossible to accept the submission that the
Ordi nance’ can be invalidated on the ground of non-
applicati'onof nind. The
607
power to issue an ordi nance is not an executive power but is
the power of the executive to |egislate. The power of the
CGovernor to promulgate an ordinance is contained in Article
213 which occurs in Chapter IV of “Part VI of the
Constitution. The heading of that Chapter is ' Legislative
Power of the Governor". This power ~is plenary wthinits
field like the power of the State Legislature to pass |aws
and there are no limtations upon that power except those to
which the |legislative power of the State Legislature is
subj ect Therefore, though an - ordinance call be invalidated
for contravention of the constitutional limtations which
exi st upon the power of the State Legislature to pass |aws
it cannot be declared invalid for the reason of non-
application of mind, any nmore than any other |aw can be. An
executive act is liable to be struck down on the ground of
non-application of mnd. Not the act of a Legislature.

On the question as to the legislative character of the
ordi nancenmaki ng power, we may refer to the decisions of this
Court in A K Roy v. Union of India(l) and RK ~Garg v.
Uni on of I ndia(2).

Shri  Ray raised upon a decision of this Court in-Hi gh
Court of Andhra Pradesh v. V.V.S. Krishnanmurthy, (3) which
has taken the view that in regard to the servants and
officers of the Hi gh Court, Article 229 of the Constitution
makes the power of‘ their appointnment, disnissal, renoval,
conpul sory retirenent, etc., including the power to
prescribe their conditions of service, the sole preserve of
the Chief Justice and no extraneous executive authority can
interfere with the exercise of that power. This decision
cannot assist the petitioners since, it deals with the
[imtations on the executive power O the Governnent to
interfere with the power of the Chief Justice under Article
229. The executive cannot encroach upon that power. The
decision of this Court in Mti Ram Deka which was al so cited
by the |earned counsel, does not touch the point raised by
hi m

Though Shri Ray presented his argunent in the shape of
a challenge to the Odinance on the ground of non-
application & mnd, the real thrust of his argument was
that the hurry with which the Ordi nance was passed shows the
arbitrary character of the action taken by the State
Covernment. We have already rejected the contention of haste
and hurry as also the argunent that the provi-

(1) [1982] 2 S.C R 272 at 282, 291
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(2) 11982]1 S.C.R 947 at 964, 967.

(3) [1979]1 S.C.R 26.
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sions of the Ordinance are, in any manner, arbitrary or
unreasonabl e and thereby violate Articles 14 and 16 of the
Consti tution.

Shri R K. Garg, who appears in Transfer Cases Nos. 70,
71 and 72 of 1983, challenges the validity of the O dinance
on the ground that, casting all established norms aside, it
fixes the age of retirement at 55 years, notw thstanding
i ndustrial adjudications and even settlenents arrived at
bet ween enpl oyers and enployees. Relying wupon certain
deci sions of this Court like Maneka Gandhi v. Union India(l)
and State of Madras v. V.G Row2) in support of his
submi ssion that arbitrariness invalidates |aws, counse
contends that a law which overrules an industria
adj udi cation or settlenent is fundanentally unreasonabl e or
arbitrary and nust, therefore, be held to be violative of
Article 14 of the Constitution. It was al so urged by counse
that by ‘reducing the age of retirenent to 55 years, the
Covernment _enpl oyees were deprived of their right to
livelihood. There is no substance in this latter argunent
because, if a rule of retirenment can be deened to deprive a
person of his right to livelihood, it will be inpermssible
to provide for an/ age of retirenent at all. That will be
contrary to public interest because the State cannot afford
the luxury of allowing its enployees to continue in service
after they have passed the point of peak performance. Rules
of retirement do not take away the right of a person to his
livelihood: they limt his right to hold office to a stated
nunber of years. This argunent of the | earned counsel can be
rejected for other reasons also, we do not propose to dea
with these Transferred Cases since, there is nothing on
record to show that there are any industrial adjunctions or
settl enents between enpl oyers and enployees providing for an
age of retirement for any section of industrial workers.
These Transferred Cases will be delinked fromthe other Wit
Petitions and will be listed for hearing later, so'that they
can be dealt with wupon their own facts. |f the question
raised by Shri Garg is acadenmic, it wll be needless to
consi der it.

The argunent of nmala fides advanced by Shri A T.
Sanpat, and adopted in passing by some of the other counsel
is without any basis. The burden to establish na/a fides is
a heavy burden to discharge. Vague and casual allegations
suggesting that a certain act was done with an ulterior
notive cannot be accepted wthout proper pleadings and
adequat e proof, both of which are conspi-

(1) [1978] 2 S.C. R 621 at 659, 685, 689 and 702.

(2) 11952] S.C.R 597 at 607.
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cously absent in these wit petitions. Besides, the
ordi nance-maki ng A power being a legislative power, the
argunent of mmla Fides is msconceived. The |egislature, as
a body, ~cannot be accused of having passed a law for an
ext raneous purpose. |Its reasons for passing a | aw are those
that are stated in the Objects and Reasons and if no reasons
are so stated, as appear fromthe provisions enacted by it.
Even assuming that the executive, in a given case, has an
ulterior notive in nmoving a |legislation, that notive cannot
render the passing of the law mala fide. This kind of
"transferred nalice’ is unknown in the field of legislation

Finally, there is no substance in the contention that
the anendnment to the Fundanental Rul es, whereby the proviso
torule 2 was deleted, is beyond the powers of the rule-
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maki ng authority or the Legislature. The Fundanental Rul es
and the amendnments thereto are issued by the State
CGovernment under the powers delegated to it by the Gvi
Services (Governors’ Provinces) Delegation Rules 1926, the
Cvil Services (Cdassification, Control and Appeal) Rules
1930, and under the Proviso to Article 309 of the
Constitution. The Fundanmental Rules which cane in to force
with effect fromJanuary 1, 1972 were anended earlier by
GO M. No. 128 dated April 29, 1969. By that anendrment, a
provi so was added to rule 2 which reads thus:
"Provided that the rules shall not be nodified or
E; replaced to the disadvantage of any person already
in service."
By GO M. No. 48 dated February 17, 1983 this provi so was
deleted with retrospective effect from February 23, 1979.
The contention of the petitioners is that the provi so which
conferred a benefit upon Governnment servants by protecting
their conditions  of service, cannot be amended so as to
enmpower the Government to alter those conditions to their
prej udi ce and, in any event, they cannot be anended
retrospectively so as to take away rights which had al ready
accrued to them The sinple answer to this argument is that
the anmendment of February 17, 1983 to the Fundanental Rules
was made by the Governnment of Andhra Pradesh in exercise of
the powers conferred by the proviso to Article 309 read with
Article 313 of the Constitution. It is well-settled that the
service rules can be as nmuch anended, as they can be nade,
under the provisoto Article 309 and that, the power to
amend these rules carries wth it~ the power to amend them
retrospectively. The power conferred by H
610
the proviso to Article 309 is of a |legislative character and
is to be distinguished froman ordinary rule making power.
The power to legislate is of a plenary nature within the
field demarcated by the Constitution and it includes the
power to |legislate retrospectively. Therefore, the anendnent
made to the Fundanental Rules.in the exerci se of power
conferred by Article 309, by which the proviso to rule 2 was
del eted retrospectively, was a valid exercise of 1egislative
power. The rules and amendnents nmade  under the proviso to
Article 309 can be altered or repealed by the Legislature
but until that is done, the exercise of the power cannot be
chal | enged as | acki ng
in authority. (See B.S. Vaderu v. Union of India;(1l) Raj
Kurmar v. Union of India(2).

These then are the main points in controversy on which
counsel made their contentions. For reasons aforesaid, we
reject those contentions and disnmss these Wit Petitions.
There will be no order as to costs.

S R Petitions dism ssed.
(1) [1968] 3 S C R 575, 582 585.
(2) [1975] 3 S.C. R 963, 965.
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