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Al'l eging cruelty and desertion agai nst the husband, the appell ant-

wi f e approached the Mtrinonial Court under Section 13 of the Hi ndu
Marriage Act (hereinafter referred to as "the Act") praying for

di ssolution of her marriage withthe respondent by a decree of divorce.
She al so prayed for directionto the respondent to return her ornanents
given to himat the tine of marriage. The Family Judge allowed the
petition and di ssolved the marriage of the parties on the ground of
desertion by the husband. The appellant was al so granted a decree of
Rs. 12,000/ - towards the price of the scooter, allegedly given at the
time of the marriage and paynment of “Rs.500/- per nonth as pernmanent
alinmony. Both the husband and the wife preferred appeal s agai nst the
order of the Fanmily Court as the wife was not satisfied with the part of
the order refusing to grant a decree in her favour in/'respect of
properties clainmed by her and the husband was aggri eved by the order of
di ssolution of the marriage by a decree of divorce. Both the appeals
wer e di sposed of by the inmpugned order holding that the appellant-wfe
herself was a defaulting party and neither the allegations of cruelty
nor of desertion were proved. The order passed under Section 27 of the
H ndu Marriage Act and for permanent alinony was al so set aside.  The
gri evance of the appellant-wife is that the High Court was not justified
in setting aside the findings of fact arrived at by the Fanmily Court and
that she had proved the existence of cruelty and desertion against the
respondent. It is contended that as the appellant-w fe was proved to
have been |iving separately, it was to be presunmed that the respondent
had deserted her.

The facts of the case giving rise to the filing of the present
appeal s are that nmarriage between the parties was sol emmised on
6.5.1987. The appellant-wife lived with the respondent-husband till 21st
June, 1987 and according to her the marriage between the parties was
never consummated. After 21st June, 1987 the parties started |living
separately. The appellant alleged that her parents spent nore than
Rs. 80,000/- with respect to the cerenonies of the marriage and al so gave
several articles in the formof ornaments, val uables, cash and kind as
per demand of the respondent. The respondent and his famly nenbers
al l egedly made further demands of Col our TV, Refrigerator and sone
ot her ornanents besides hard cash of Rs.10,000/-. The father of the
appel I ant obliged the respondent by giving himRs.10,000/- in the first
week of June, 1987 but could not fulfil the other demands of his
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parents. The respondent and his famly nenbers were all eged to have
started torturing the appellants on false pretexts. Aggrieved by the
attitude of the respondent and his famly nmenbers, the appellant states
to have filed a petition under Section 13 of the Act seeking dissolution
of marriage by a decree of divorce along with prayer for the return of
the property and grant of permanent alinony. The respondent also filed
a petition seeking divorce and grant of other reliefs. However, on
14.5. 1996 the respondent filed an application for wthdrawal of his
matri moni al case which was allowed on 19.5.1996. The appell ant had

all eged that the respondent was having illicit relations with a |ady
residing in Gaya at Bi har with whom he was stated to have sol etmmi sed the
marriage. The allegations nmade in the petition were denied by the
respondent and it was stated that in fact the appellant-wi fe was taking
advant age of her own w ongs.

On the basis of the pleadings of the parties, the follow ng issues
were framed

"1, Wet her the defendant has treated the petitioner with
cruelty? If so, its effect?

2. Whet her the petitioner is entitled to relief under
Sec. 27 of the Hindu Marriage Act? |If so, its effect?

3. Whet her the defendant is entitled to any relief? If
so, its effect?

4. To what relief, parties are entitled?"

It may be noticed that no issue with regard to al leged desertion

was insisted to be framed. Wth respect to the issue of cruelty, the
Fam |y Court concluded that no evidence had been led to prove the

all egations. The Court, however, held: "but it is proved that the
respondent had deserted the petitioner, hence the petitioner will get or
is entitled to for a decree of divorce". On appreciation of evidence
led in the case, the Division Benchof the Hi gh Court held:

"W al so do not find any evidence that the wife has been

treated with cruelty by the husband. W are also of the

view that there is no evidence that petitioner is deserted."

We have heard the | earned counsel for the parties and perused the
record.

Treating the petitioner with cruelty is a ground for divorce under

Section 13(1)(ia) of the Act. Cruelty has not been defined under the

Act but in relation to matrinonial matters it is contenplated as a

conduct of such type which endangers the living of the petitioner wth
the respondent. Cruelty consists of acts which are dangerous to life,
linb or health. Cruelty for the purpose of the Act neans where one
spouse has so treated the other and nanifested such feelings towards her
or himas to have inflicted bodily injury, or to have caused reasonabl e
apprehensi on of bodily injury, suffering or to have injured health.

Cruelty may be physical or mental. Mental cruelty is the conduct of
ot her spouse which causes mental suffering or fear to the matrinonia
life of the other. "Cruelty", therefore, postulates a treatnent of the

petitioner with such cruelty as to cause a reasonabl e apprehension in

his or her mind that it would be harnful or injurious for the petitioner
tolive with the other party. Cruelty, however, has to be distinguished
fromthe ordinary wear and tear of fanmly life. It cannot be deci ded on
the basis of the sensitivity of the petitioner and has to be adjudged on
the basis of the course of conduct which would, in general, be dangerous
for a spouse to live with the other. 1In the instant case both the tria
court as well as the H gh Court have found on facts that the wife had

failed to prove the allegations of cruelty attributed to the respondent.
Concurrent findings of fact arrived at by the courts cannot be di sturbed
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by this Court in exercise of powers under Article 136 of the
Constitution of India. Oherw se also the avernents made in the
petition and the evidence led in support thereof clearly shows that the
all egations, even if held to have been proved, would only show the
sensitivity of the appellant with respect to the conduct of the
respondent which cannot be termed nore than ordinary wear and tear of
the famly life.

No decree of divorce could be granted on the ground of desertion
in the absence of pleading and proof. Learned counsel for the appellant
submitted that even in the absence of specific issue, the parties had
| ed evidence and there was sufficient material for the Famly Court to
return a verdict of desertion having been proved. |In the Iight of the
subm ssi ons nmade by the | earned counsel, we have opted to exam ne this
aspect of the matter despite the fact that there was no specific issue
framed or insisted to be franed.

"Desertion", for the purpose of seeking divorce under the Act,
neans the intentional permanent forsaking and abandonnment of one spouse
by the otther without that other’s consent and without reasonabl e cause.
In other words it is a total repudiation of the obligations of narriage.
Desertion is not the withdrawal froma place but froma state of things.
Desertion, therefore, means w thdrawing fromthe matrinoni a
obligations, i.e., not permtting or allowing and facilitating the
cohabi tation between the parties. The proof of desertion has to be
consi dered by taking into consideration the concept of marriage which in
| aw | egal i ses the sexual relationshi p between nman and worman in the
soci ety for the perpetuation of race, permtting |awful indul gence in
passion to prevent [|icentiousness and for procreation of children
Desertion is not a single act conplete in itself, it is a continuous
course of conduct to be deternined under the facts and circunstances of
each case. After referring to host of authorities and the views of
various authors, this Court in Bipinchandra Jai si nghbhai Shah v.
Prabhavati [AIR 1957 SC 176] held that if a spouse abandons the other in
a state of temporary passions, for exanple, anger or disgust without
intendi ng permanently to cease cohabitation, it will not ampunt to
desertion. It further held:

"For the office of desertion, so far as the deserting spouse
is concerned, two essential conditions nust be there, nanely
(1) the factum of separation, and (2) the intention to bring
cohabi tation permanently to an end (ani mus deserendi).
Simlarly two el enents are essential so far as the deserted
spouse is concerned: (1) the absence of consent, and (2)
absence of conduct giving reasonabl e cause to the spouse

| eaving the matrinonial home to formthe necessary intention
af oresaid. The petitioner for divorce bears the burden of
proving those elenents in the two spouses respectively.

Here a different between the English |aw and the | aw as
enacted by the Bonbay Legislature may be pointed out.
Whereas under the English | aw those essential conditions
nmust continue throughout the course of the three years

i medi ately preceding the institution of the suit for

di vorce, under the Act, the period is four years w thout
specifying that it should inmedi ately precede the
conmencenent of proceedings for divorce. Wether the

om ssion of the last clause has any practical result need
not detain us, as it does not call for decision in the
present case. Desertion is a matter of inference to be
drawmn fromthe facts and circunstances of each case. The

i nference may be drawn fromcertain facts which may not in
anot her case be capable of leading to the same inference;
that is to say, the facts have to be viewed as to the
purpose which is reveal ed by those acts or by conduct and
expression of intention, both anterior and subsequent to the
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actual acts of separation. |If, in fact, there has been a
separation, the essential question always is whether that
act could be attributable to an ani nus deserendi. The

of fence of desertion conmences when the fact of separation
and the aninmus deserendi co-exist. But it is not necessary
that they should commence at the same time. The de facto
separati on may have commenced without the necessary aninus
ort it nay be that the separation and the ani nus deserend
coincide in point of tine;, for exanple, when the separating
spouse abandons the marital hone with the intention, express
or inplied, of bringing cohabitation permanently to a cl ose.
The law i n Engl and has prescribed a three years period and
the Bonbay Act prescribed a period of four years as a

conti nuous period during which the two el ements nust

subsist. Hence, if a deserting spouse takes advantage of
the | ocus poenitentiae thus provided by | aw and decide to
conme back to the deserted spouse by a bona fide offer of
resum ng the matrinoni-al home wth all the inplications of
marital life, before the statutory period is out or even
after the lapse of that period, unless proceedings for

di vorce have been commenced, desertion conmes to an end and
if the deserted spouse unreasonably refuses to offer, the
latter may be in desertion and not the fornmer. Hence it is
necessary that during all the period that there has been a
desertion, the deserted spouse nust affirmthe nmarriage and
be ready and willing to resune narried life on such
conditions as may be reasonable. It is alsowell settled
that in proceedings for divorce the plaintiff nust prove the
of fence of desertion, |ike and other matrinpnial offence,
beyond all reasonabl e doubt. Hence, though corroboration is
not required as an absolute rule of |aw the courts i nsist
upon corroborative evidence, unless its absence is accounted
for to the satisfaction of the court.”

Fol | owi ng the decision in Bipinchandra’s case (supra) this Court
again reiterated the legal position in Lachman Utanthand Kirpal ani v.
Meena alias Mota [AIR 1964 SC 40] by holding that in its essence
desertion neans the intentional permanent forsaking and abandonnent of
one spouse by the other without that other’s consent, ‘and wi thout
reasonabl e cause. For the offence of desertion so far as deserting
spouse i s concerned, two essential conditions nust be there (1) the
factum of separation and (2) the intention to bring cohabitation
permanently to an end (aninus deserendi). Simlarly tw elenents are
essential so far as the deserted spouse is concerned: (1) the absence of
consent, and (2) absence of conduct giving reasonable cause to the
spouse | eaving the matrinonial home to formthe necessary intention
af oresaid. For hol ding desertion proved the inference may be drawn from
certain facts which may not in another case be capable of leading to the
sanme inference; that is to say the facts have to be viewed as to the
pur pose which is reveal ed by those acts or by conduct and expression of
intention, both anterior and subsequent to the actual acts of
separ ati on.

To prove desertion in matrinonial matter it is not always
necessary that one of the spouse should have | eft the conmpany of the
ot her as desertion could be proved while living under the sane roof.
Deserti on cannot be equated with separate living by the parties to the
marriage. Desertion may al so be constructive which can be inferred
fromthe attending circunstances. It has always to be kept in mnd that
the question of desertion is a matter of inference to be drawn fromthe
facts and circunstances of each case.

There is another aspect of the matter which disentitles the
appel l ant from seeking the relief of divorce on the ground of desertion
in this case. As desertion in matrinonial cases neans the wthdrawal of
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one party froma state of things, i.e., a marital status of the party,
no party to the marriage can be pernitted to allege desertion unless he
or she adnits that after the formal cerenonies of the narriage, the
parties had recogni sed and di scharged the conmon obligation of the
married |ife which essentially requires the cohabitation between the
parties for the purpose of consummating the nmarriage. Cohabitation by
the parties is an essential of a valid marriage as the object of the
marriage is to further the perpetuation of the race by pernmitting lawfu
i ndul gence in passions for procreation of children. |In other words,
there can be no desertion w thout previous cohabitation by the parties.
The basis for this theory is built upon the recogni sed position of |aw
in matrinonial matters that no-one can desert who does not actively or
wilfully bring to an end the existing state of cohabitation. However,
such a rule is subject to just exceptions which nay be found in a case
on the ground of nental or physical incapacity or other peculiar

ci rcunmst ances of the case.  However, the party seeking divorce on the
ground of desertion is required to show that he or she was not taking
the advantage of his or her own w ong.

I'n the instant case the appellant herself pleaded that there had
not been cohabitation between the parties after the nmarriage. She
neit her assigned any reason nor attributed the non-resunption of
cohabitation to the respondent. Fromthe pleadings and evidence led in
the case, it is apparent that the appellant did not permt the
respondent to have /cohabitation for consummating the marriage. |In the
absence of cohabitation between the parties, a particular state of
mat ri noni al position was never pernitted by the appellant to cone into
exi stence. In the present case, in the absence of cohabitation and
consummati on of marriage, the appellant was disentitled to claimdivorce
on the ground of desertion

No evidence was | ed by the appellant to show that she was forced
to | eave the conmpany of the respondent or that she was thrown away from
the matrinonial honme or that she was forced to |live separately and that
the respondent had intended animis deserendi. There is nothing on
record to hold that the respondent had ever declared to bring the
marriage to an end or refuses to have cohabitation with the appell ant.
As a mater of fact the appellant is proved to have abandoned the
mat ri noni al honme and declined to cohabit with the respondent thus
forbearing to performthe matrinoni al obligation

In any proceedi ngs under the Act whether defended or not the court
woul d decline to grant relief to the petitioner if it-is found that the
petitioner was taking advantage of his or her own wong or disability
for the purposes of the reliefs contenplated under Section 23(1) of the
Act. No party can be pernmitted to carve out the ground for destroying
the famly which is the basic unit of the society. The foundation of
the famly rests on the institution of a |legal and valid marriage.
Approach of the court should be to preserve the matrinoni al honme and be
reluctant to dissolve the narriage on the asking of one of the parties.

For uphol ding the judgnment and decree of the Fanmily Court, Shr
Di nesh Kurmar Garg, the | earned counsel appearing for the appell ant
submitted that as after the decree of divorce the appellant had
remarried with one Sudhakar Pandey and out of the second narriage a

child is also stated to have been born, it would be in the interest of
justice and the parties that the marri age between themis dissolved by a
decree of divorce. In support of his contention he has relied upon

judgrments of this Court in Anita Sabharwal v. Anil Sabharwal [1997 (11)
SCC 490], Shashi Garg (Smt.) v. Arun Garg[1997 (7) SCC 565], Ashok Hurra
v. Rupa Bipin Zaveri [1997 (4) SCC 226] and Madhuri Mehta v. Meet Verna
[1997 (11) SCC 81].

To appreciate such a subm ssion sone facts have to be noticed and
the interests of public and society to be borne in mnd. It appears
that the marriage between the parties was di ssolved by a decree of
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di vorce vide the judgnent and decree of the Fam |y Court dated 8.7.1996.
The respondent - husband fil ed appeal against the judgnment and decree on
19.1.1997. As no stay was granted, the appellant sol emised the second
marriage on 29.5.1997, admittedly, during the pendency of the appea
before the Hi gh Court. There is no denial of the fact that right of at

| east one appeal is a recognised right under all systems of civilised

| egal jurisprudence. |f despite the pendency of the appeal, the
appel | ant chose to sol emmise the second marri age, the adventure is
deened to have been undertaken at her own risk and the ultinmte
consequences arising of the judgment in the appeal pending in the High
Court. No person can be pernmitted to flout the course of justice by his
or her overt and covert acts. The facts of the cases relied upon by the
| ear ned counsel for the appellant are distinct having no proximty with
the facts of the present case. In all the cases relied upon by the
appel l ant and referred to herei nabove, the nmarri age between the parties
was di ssol ved by a decree of divorce by nutual consent in terns of
application under Section 13B of the Act. This Court while allow ng the
applications filed under Section 13B took into consideration the

ci rcunst ances of each case and granted the relief on the basis of
conpromi se. Alnpst in all cases the other side was duly conpensated by
the grant of lunpsum amount and per manent provi sion regardi ng

mai nt enance.

This Court i'n Ms.Jorden Di engdeh v. S.S. Chopra [AIR 1985 SC 935]
suggested for a conplete reformof [aw of nmarriage and to nake a
uni form |l aw applicable to all people irrespective of religion or caste.
The Court observed

"It appears to be necessary to introduce irretrievable

br eakdown of marriage and nutual consent as grounds of
divorce in all cases. .... There is no point or purpose to
be served by the continuance of a nmarriage which has so
conpletely and signally broken down. W suggest that the
time has cone for the intervention of |legislature in these
matters to provide for a uniformcode of marriage and

di vorce and to provide by law for away out of the unhappy
situation in which couples |ike the present have found

t hensel ves.

Marri age between the parties cannot be dissolved only on the
avernents made by one of the parties that as the marriage between them
has broken down, no useful purpose would be served to keep it alive.

The legislature, in its wisdom despite observation of this Court has
not thought it proper to provide for dissolution of the marriage on such
avernents. There may be cases where, on facts, it is found that as the
marri age has beconme dead on account of contributory acts of comni ssion
and om ssion of the parties, no useful purpose would be served by
keepi ng such marriage alive. The sanctity of nmarriage cannot be |eft at
the whins of one of the annoying spouses. This Court in V. Bhagat v.
Ms.D.Bhagat [AIR 1994 SC 710] held that irretrievabl e breakdown of the
marriage is not a ground by itself to dissolve it.

As already held, the appellant herself is trying to take advantage
of her own wong and in the circunstances of the case, the marriage
bet ween the parties cannot be held to have becone dead for invoking the
jurisdiction of this Court under Article 142 of the Constitution for
di ssol ving the narri age.

At this stage we would like to observe that the period of
[imtation prescribed for filing the appeal under Section 28(4) is
apparently inadequate which facilitates the frustration of the marriages
by the unscrupul ous litigant spouses. In a vast country |like ours, the
powers under the Act are generally exercisable by the District Court and
the first appeal has to be filed in the H gh Court. The distance, the
geogr aphi cal conditions, the financial position of the parties and the
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time required for filing a regular appeal, if kept in mnd, would

certainly show that the period of 30 days prescribed for filing the

appeal is insufficient and i nadequate. |In the absence of appeal, the

ot her party can sol emmise the narriage and attenpt to frustrate the
appeal right of the other side as appears to have been done in the
instant case. W are of the opinion that a m nimum period of 90 days
may be prescribed for filing the appeal against any judgnent and decree
under the Act and any narriage sol emni sed during the aforesaid period be
deened to be void. Appropriate legislation is required to be nade in
this regard. W direct the Registry that the copy of this judgnent may
be forwarded to the Mnistry of Law & Justice for such action as it may
deemfit to take in this behalf.

There is no nerit in these appeals which are dism ssed with costs
t hroughout .

....................... J.
(Y. K. SABHARWAL)
January 8, 2002




