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PETI TI ONER
RAMESHWARI  DEVI

Vs.
RESPONDENT:
STATE OF Bl HAR AND OTHERS
DATE OF JUDGVENT: 27/ 01/ 2000
BENCH

D. P. Wadhawal , S. N. Phukan

JUDGVENT:

D. P.. \Wadhwa, J.

Leave granted.

Appel lant is aggrieved by judgnent dated April 23,
1998 of the Division Bench of the Patna H gh Court passed in
Letters Patent Appeal affirm ng the judgnent of the |earned
singl e Judge dated April 26, 1996.

Di spute concerns to paynent of famly pension and
death-cum retirement gratuity to two wives of Narain Lal,
who died in 1987 while posted as Managing Director, ' Rura
Devel opment Authority of the State of Bihar. Appellant is
the first wife. Narain Lal is stated to have married second
time with Yogmaya Devi on April 10, 1963 while the appell ant
was still alive. Fromthe first marriage he had one son and
from the second nmarriage four sons born in 1964, 1971, 1972
and 1976. Learned single Judge in his judgment held that
children born to Narain Lal fromthe wedl ock with Yogmaya
Devi were entitled to share the famly pension and
deat h-cumretirenent gratuity and further that famly
pension would be admissible to the mnor children only till
they attained majority. He also held that the second wife
Yogmaya Devi was not entitled to anything. —Appeal by the
first wi fe Raneshwari Devi agai nst the  judgment was
di sm ssed by the Division Bench. According to her there was
no marriage between Narain Lal and Yogmaya Devi and the
children were, therefore, not legitimate. Aggri eved
Ranmeshwari Devi has conme to this Court.

On filing of the special |eave petition notices were
issued to the respondents. In response thereto counter
affidavits have been filed by - (1) Yogmaya Devi, (2) State
of Bihar and (3) Accountant General (A&E) |l Patna.

Stand of the State Governnent is that Rameshwari Devi
was the legally married wife of Narain Lal. He married
again to Yogmaya Devi in April, 1963 and that the marriage
with Yogmaya Devi was against the provisions of law as
contained in Sections 5 and 11 of the Hi ndu Marriage Act,
1955. It was, therefore, a void marriage. Second wife had
thus no status and could not claimany share fromthe estate
of Narain Lal as per the provisions of H ndu Succession Act,
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1956. Accordingly State Government sanctioned famly
pension and gratuity to Rameshwari Devi by its order dated
August 22, 1995. By this order the State Governnent
cancelled its previous two orders dated Septenber 23, 1993
and October 6, 1993. Goup insurance and final wthdrawa
of GPF had already been sanctioned to Ranmeshwari Devi.
However, in conmpliance wth the order of the H gh Court
dated April 26, 1996 in wit petition filed by Yognmaya Devi
famly pension, gratuity, GPF, pay for unutilised | eave and
group insurance were sanctioned to Rameshwari and her son
and m nor sons of Yogmaya Devi .

Accountant General in his affidavit has only to refer
to the action of the State Government in cancelling its
earlier order dated Septenber 23, 1993 and fresh order dated
August 22, 1995 authorising all the paynments to Raneshwari
Devi being the sole recipient of famly pension and death-

cumretirenment gratuity. Account ant General says that on
the orders of the State Governnment it authorised full famly
pension and full gratuity to Raneshwari Devi. Reference was

then nade to wit petitionfiled by Yogmaya Devi in the High
Court and when the State Governnent on the basis of the
order of the Hi gh Court issued fresh order dated Cctober 17,
1996 Accountant General accordingly authorised 50% of famly
pension and death-cumretirement gratuity to the mnor
children of Yogmaya Devi. A direction was issued to the
Treasury O ficer to recover excess anpunt of famly pension
and death-cumretirement gratuity paid to Raneshwari Devi
and further to reduce her famly pensi on and
death-cumretirement gratuity by 50% Accountant General is
non-committal if the children of Yognmaya Devi are legitimte
or illegitimate children of Narain Lal and rightly so. He
has nerely to act as per the directions issued by the State
Gover nment .

Raneshwari Devi has disputed the very factum of
marriage between Narain Lal and Yogmaya Devi. Her case is
that nothing has cone on record to show that there was any
valid marriage sol emized as per H ndu | aw between Yognmaya
Devi and Narain Lal. Yognmaya Devi says that fromthe tine
of her marriage with Narain Lal in April, 1963 she has been
continuously living with Narain Lal as his wfe. At the
time of her marriage she had no know edge if Narain Lal had
earlier been married. She has referred to various judgnents
of this Court to show that when two persons are |iving
together for Jlong years as husband and wife, in such
ci rcunmst ances, even in absence of proof, a presunption of
valid marriage between themwould arise. She says nothing
has been brought on record to rebut that presunption. In
Badri Prasad vs. Dy. Director of Consolidation & Os.
[(1978) 3 SCC 527] this Court said that a strong presunption
arises in favour of wedl ock where the partners have | I|ived
together for a long spell as husband and wife. Although the
presunption is rebuttable, a heavy burden lies on him who

seeks to deprive the relationship of legal origin. Law
leans in favour of legitimcy and frowns upon bastardy. The
Court further observed that if nen and wonen who |ive as

husband and wife in society are conpelled to prove, half a
century later, by eye-witness evidence that they were
validly married, few w || succeed. There have been various
other judgments of this Court holding where a nan and a
worman |live together for |ong years as husband and w fe then
a presunption arose in law of legality of nmarriage existed
bet ween the two, though the presunption is rebuttable.
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An inquiry report dated Decenber 11, 1987 of ADM
Danapur Sub Division, Danapur, Patna has been brought on
record. According to this report on inquiry it was found
that Narain Lal had married twice. First time to Rameshwar
Devi in 1948 and second tine to Yogmaya Devi on April 10,
1963. There is nention of one son fromhis first marriage
with Ranmeshwari Devi and four sons from narriage wth
Yogmaya Devi. Two persons have testified to the marriage of
Yogmaya Devi with Narain Lal. Both Narain Lal and Yogmaya
Devi had lived together as husband and wife at all the
pl aces wherever Narain Lal was posted. This fact was also
verified fromthe coll eagues of Narain Lal and their w ves.
That four sons were born to Narain Lal from his narriage
wi th Yogmaya Devi has al so bheen simlarly testified.

Now, when first order was cancelled by the State
CGovernment and second passed depriving Yogmaya Devi and her
children of any right in the pensionary benefits of Narain
Lal, she filed wit petition.in the Hi gh Court, which, as
noted above, was allowed by the |earned single Judge and
|ater appeal filed by Rameshwari Devi against that was
di sm ssed by the Division Bench of the High Court which is
i mpugned. Learned single Judge referred to Section 16 of
the H ndu Marriage Act, 1955 hol ding that even though the
marriage of Narain Lal with Yogmaya Devi was void their
children would be legitimte and thus would be entitled to
claim share in the fam |y pension and -death-cumretirenent
gratuity of Narain Lal but only till they attained majority.
Learned single Judge accordingly issued direction to the
State Government to issue fresh-sanction order for paynent
of arrears of famly pension and death-cumretirenent
gratuity to the mnor children born fromthe wedl ock between
Yogmaya Devi and Narain Lal till they attain majority but
not hi ng woul d be payable to Yognaya Devi -

M. Dubey, counsel for Ranmeshwari Devi, subnitted
that inquiry conducted by the State Governnment as’ to the
marriage of Narain Lal with Yogmaya Devi was inconpetent as
there was no lawful authority with the State Governnent to

hold such an inquiry. It was for Yogmaya Devi to establish
her right of her being married to Narain Lal in a court  of
I aw. M. Dubey said under the relevant —Conduct Rules

applicable to Narain Lal he could be charged with m sconduct
of his having narried a second tine during the life tinme of

his first wife. It is only in that circunstance when there
is charge of misconduct there could be an inquiry as to the
marriage of Narain Lal with Yogmaya Devi. He referred to

Rule 21 of the Central G vil Service (Conduct) Rules as well
as to Rule 23 of the Bihar Government Servant’s conduct
Rul es, 1976, which are as under: -

CCS Rules "21. Restriction regarding marriage (1) No
CGovernment servant shall enter into, or contract, a marriage
with a person having a spouse living; and (2) No Governnent
servant having a spouse living, shall enter into, or
contract, a marriage with any person : Provided that the
Central Governnent nay permit a Governnment servant to enter
into, or contract, any such marriage as is referred to in
Clause (1) or Cause (2), if it is satisfied that (a) such
marriage is perm ssible under the personal |aw applicable to
such Governnent servant and the other party to the narriage;
and (b) there are other grounds for so doing. (3) A
Governnment servant who has narried or narries a person other
than of Indian nationality shall forthwith intimate the fact
to the CGovernnent.
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Bi har Gover nnent Servant’s Conduct Rul es, 1976

23. Restrictions regardi ng marriages. (1) No
Covernment servant shall enter into, or contract a marriage
with a person having a spouse living; and (2) No Gover nnment
servant, having a spouse living shall enter into or contract
a nmarriage with any person : Provided that Governnent may
permit a Governnent servant to enter into, or contract, any
such nmarriage as is referred to in clause (4) or clause (2)
if it is satisfied that. (a) such marriage is permssible
under the personal |aw applicable to such Government servant
and the other party tothe marriage; and (b) there are
other grounds for so doing. (3) A Governnment servant who
has nmarried or narries a person other than of Indian
Nationality shall forthwith intimate the fact to the
Gover nnent . "

W ‘may - al so note two judgnments of this Court on the
guestion - when there is charge of msconduct against a
Governnment.  servant. In State of Karnataka and another vs.
T. Venkat ar amanappa (1996 (6) SCC 455) the respondent, a
police constable was prosecuted at the instance of his wife
for having contracted second marriage.  He was discharged
for want of evidence. A departnental inquiry was instituted
agai nst him for having contracted second narriage, for which
he was suspended. He appr oached the Kar nat aka
Admi ni strative Tribunal against the order of suspension and
for stopping of the inquiry against himon the ground that a
crimnal court had discharged himof the offence of bigany.
Tri bunal accepted the stand of the respondent, quashed the
departnental proceedings and lifted the suspension. On
appeal filed by the State this Court said as under:  --

"There is a string of judgnents of this Court
whereunder strict proof of solemisation of the second
marriage, with due observance of rituals and cerenonies, has
been insisted wupon. The prosecution evidence in the
crimnal conplaint may have fallen short of those standards
but that does not nmean that the State was in _any way
debarred from invoking Rule 28 of the Karnataka Civi
Service Rules, which forbids a governnment servant to marry a
second tinme without the perm ssion of the Governnment. But,
here the respondent being a Hindu, could never have been
granted perm ssion by the Governnent to marry a second tine
because of his personal |aw forbidding such marri age. It
was thus beyond the ken of the Tribunal to have scuttled the
departnental proceedings against the respondent on. the
footing that such question of biganmy should normally not be
taken up for decision in departnental enquiries, ~as the
deci si ons of conpetent courts tending to be decisions in rem
would stand at the highest pedestal. There was a  clear
fallacy in such view because for purposes of Rule 28,  such
strict standards, as would warrant a conviction for bigany
under Section 494 [|PC, nmay not, to begin wth, be
necessary."

In State of WB. and others vs. Prasenjit Dutta
(1994 (2) SCC 37) departmental proceedings were initiated
against the respondent, who was a nenber of the Police
Service of the State of Wst Bengal under Rule 5(4) of the
West Bengal Services (Duties, Rights and Obligations of the
Government Enpl oyees) Rules, 1980 for having contracted a
second marriage. That Rule says that no government enpl oyee
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who has a wife/husband living shall contract another
marriage without previously obtaining the dissolution of the
first marriage in accordance with law for the tinme being in
force, notw thstanding such second marriage is permssible
in the personal law of the comunity to which he or she
bel ongs. On an inquiry made by an officer, appointed for
the purpose, and on his report that the respondent was
guilty of msconduct alleged, an order of disnissal was
passed by the disciplinary authority. Respondent approached
the H gh Court and the order of his dism ssal was stayed.
Nevert hel ess Hi gh Court was of the viewthat the second
marriage was a serious matter, which could not be left to be
deci ded by the departnental authorities, in proceedings such
as these, and a civil' or matrinmonial court needs to
pronounce thereon properly and finally. On appeal filed by
the State Governnent this Court said: --

"The view of the H gh Court nmay be correct that a
matter  such as the present one concerning the existence or
not of a relationship of husband and wife is nornmally to be
dealt with ina matrinonial or a civil court. |t cannot at
the same tine be said that the departnmental authorities
cannot go into such-question for the linmted purposes of
sub-rule (4) of Rule 5 of the aforesaid Rules. VWhen
contracting another marriage, in the presence of the
previous one, has /been ternmed to be mi sconduct visiting
departrmental punishnent it is difficult to keep suspended
action wunder the Rule till after a proper adjudication is
made by the civil or matrinonial court. It would, thus,
have to be viewed that the departnental proceeding coul d not
be shut in the manner in which the H gh Court has done and
it would have to go on to sone finality at a departnenta
end, on the culmination of which, it my then giverise to
the delinquent approaching the civil court for determning
his matrinonial status.”

But then it is not necessary for us to consider if
Narain Lal could have been charged of nisconduct ~having
contracted a second marriage when his first wife was |iving
as no disciplinary proceedi ngs were hel d agai nst -hi m during
his lifetinme. In the present case, we are concerned only
with the question as to who is entitled to the famly
pension and death-cumretirenment gratuity on the death  of
Narain Lal. Wen there are two claimants to the pensionary
benefits of a deceased enpl oyee and there i's no noni nation
wherever required State Government has to hold an‘inquiry as
to the rightful claimant. D sbursenent of pension cannot

wait till a civil court pronounces wupon the  respective
rights of the parties. That would certainly be a | ong drawn
affair. Doors of civil courts are always open to-any party

after and even before a decision is reached by the  State
CGovernment as to who is entitled to pensionary benefits. O
course, inquiry conducted by the State CGovernnent cannot be
a shamaffair and it could also not be arbitrary. Decision
has to be taken in a bona fide reasonable and rationa

manner . In the present case an inquiry was held which
cannot be terned as sham Result of the inquiry was that
Yogmaya Devi and Narain Lal lived as husband and wife since

1963. A presunption does arise, therefore, that nmarriage of
Yogmaya Devi wth Narain Lal was in accordance with Hindu
rites and all ceremonies connected with a valid Hindu
marriage were performed. This presunption Rameshwari Devi
has been unable to rebut. Nevertheless, that, however, does
not make the marriage between Yogmaya Devi and Narain Lal as
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| egal . O course, when there is a charge of biganmy under
Section 494 |PC strict proof of solemisation of the second
marriage wth due observance of rituals and cerenonies has
been insisted upon.

It cannot be disputed that the marriage between Narain
Lal and Yogmaya Devi was in contravention of clause (i) of
Section 5 of the H ndu Marriage Act and was a void narriage.
Under Section 16 of this Act, children of void marriage are
legitimate. Under the Hi ndu Succession Act, 1956, property
of a male Hindu dying intestate devolve firstly on heirs in
cl ause (1) which include wi dow and son. Anong the w dow and
son, they all get shares (see Sections 8, 10 and the
Schedule to the Hi ndu Succession Act, 1956). Yogmaya Devi
cannot be described a widow of Narain Lal, her nmarriage with
Narain Lal being void. Sons of the marriage between Narain
Lal and Yogmaya Devi being the legitimte sons of Narain La

would be entitled to the property of Narain Lal in equa
shares along with that of Rameshwari Devi and the son born
from the marriage of Raneshwari Devi with Narain Lal. That

is, however, legal position when Hndu nale dies intestate.
Here, however, we are concerned with the fam ly pension and
death-cumretirement Gatuity paynents which is governed by
the relevant rules. It is not disputed before us that if
the legal position as aforesaid is correct, there is no
error with the directions issued by the |earned single Judge
in the judgment which is upheld by the Division Bench in LPA
by the inpugned judgrment. Raneshwari Devi has raised two
principal objections  : (1) marriage between Yogrmaya Devi
and Narain Lal has not been proved, neaning thereby that
there is no wtness to the actual performance of the
marriage in accordance wth the religious cer enoni es
required for a valid H ndu narriage and (2) w thout a civi

court having pronounced upon the marriage between ' Yogmaya
Devi and Narain Lal in accordance with Hindu rights, it
cannot be held that the children of Yogmaya Devi with her
marriage wth Narain Lal would be legitimte under Section
16 of the H ndu Marriage Act.  First objection’ we have
di scussed above and there is nothing said by Raneshwari Devi
to rebut the presunption in favour of ~marriage duly

performed between Yogmaya Devi and Narain Lal. On the
second objection, it 1is correct that nocivil court has
pronounced if there was a nmarriage between Yognaya Devi and
Narain Lal in accordance with Hindu rights. That woul d,

however, not debar the State Governnment ~from making an
inquiry about the existence of such a narriage and act on
that in order to grant pensionary and ot her benefits to the
children of Yogmaya Devi. On this aspect we have already
adverted to above. After the death of Narain Lal, inquiry
was nmade by the State Governnment as to which of the wives of
Narain Lal was his legal wife. This was on the “basis of
clains filed by Rameshwari Devi. |Inquiry was quite detail ed
one and there are in fact two witnesses exani ned during the
course of inquiry being (1) Sant Prasad Sharma, teacher, DAV
H gh School, Danapur and (2) Sri Basuki nath Sharnma, Shahpur
Maner who testified to the nmarriage between Yognaya Devi and
Narain Lal having witnessed the sanme. That both Narain La

and Yogmaya Devi were living as husband and wife and four
sons were born to Yogmaya Devi fromthis wedl ock has also
been testified during the course of inquiry by Chandra
Shekhar Singh, Rtd. District Judge, Bhagal pur, Sm. (Dr.)
Arun Prasad, Sheohar, Snt. S N Sinha, wo Sri SN
Si nha, ADM and others. Qher docunmentary evidence were al so
collected which showed Yogmaya Devi and Narain Lal were
living as husband and wfe. Further, the sons of the
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marri age between Yogmaya Devi and Narain Lal were shown in
records as sons of Narain Lal

Having considered all the facts of the case as
presented before us we do not find any error in the inmpugned
judgrment of the Division Bench of the Patna H gh Court
uphol ding the judgnent of the |earned single Judge referred
to in the beginning of this judgment. The appeal
therefore, fails and is dism ssed. However, there shall be
no order as to costs.




