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ACT:

Madras Sales Tax Act (IX of 1939), Ss. 2, 8 [(before
amendnment of 1947)-" Sale within the province", meaning of-
Levy of tax on sales where property.in the goods passed
out si de the provi nce-Legal i ty-Provi ncial Legi sl ature-
Territorial jurisdiction.

HEADNOTE

Under the Madras Sal es Tax Act, 1939, as it stood before
it was amended by the Madras Act XXV of 1947,the nmere / fact
that the contract of sale was entered into wthin the
Provi nce of
88
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Madras did not make a transacti on which was conpleted in
another province where the property in the goods passed, a
sale within the Province of Madras and no tax could be
legally levied upon such a transaction under the provisions
of the Act.
Though a Provincial Legislature could not pass a taxation
statute which woul d be binding on any other part of India it
was quite conpetent for a province to enact a |legislation
i mposi ng taxes on transactions concluded outside t he
provi nce provi ded there was a sufficient and rea
territorial nexus between such transactions and the taxing
provi nce.
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The title and preanble, whatever their value mght be as
aids to the construction of a statute, undoubtedly throw
light on the intention and design of the Legislature and
i ndi cate the scope and purpose of the legislation itself.

It is a settled rule of construction that to ascertain the
legislative intent all the constituent parts of a statute
are to be taken together and each word phrase or sentence is
to be considered in the light of the general purpose and
obj ect of the statute.

Judgnent of the Madras High court reversed.

JUDGVMVENT:

CRIM NAL APPELLATE JURI'SDI CTI ON: Crimnal Appeal No. 92 of

1952.

Appeal under articles” 132(1) and 134(1) (c) of t he

Constitution of Indiafromthe Judgment and Order dated the

29t h August, 1952, of the H gh Court of Judicature At Madras

(Raj amannar- C.J.~ and Venkatarana Ayyar J.) in Crimina

Appeal No. 129 of 1952 arising out of the-order dated the

25th February, 1952, of the Court of the WVII Presidency

Magi strate, Egnore, ~Madras, in C T. No. 1358 of the

Cal endar for 1950.

B. Sonayya (C B. Pattabhi Baman, with hi m for

t heappel | ant.

V. K. T. Chari,  Advocate- General of WMadras (V. V.
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M C. Setal vad, Attorney-Ceneral for India (G N Josh

and P. A Mhta, with him for the Union of India.
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S. M  Sikri, Advocate-General of Punjab (M L,
Sethi, with himj for the State of Punjab
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Haj arnavis for Husain Kasam Dada (India) Ltd. (Intervener
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1953. WMarch 30. The Judgnent of the Court was delivered
by

MUKHERJEA J. - Thi s appeal, which has cone before us on a
certificate granted by the Madras Hi gh Court under articles
134(1) (e) and 132(1) of the Constitution, is directed
against an appellate judgrment of a Division Bench of the
Hi gh Court of Madras, passed in Crimnal Appeal No. 129 of
1952, by which the | earned Judges affirned an order of the
Seventh Presidency Magistrate, Madras, dated February 25,
1952, convicting the appellant of an offence punishable
under section 15 of the Madras Ceneral Sales Tax Act —and
sentencing him to pay a fine of Rs. 1,000; in default to
suffer inmprisonment for a period of 3 nonths.

The appellant is a partner of a firmof merchants called
| ndo- Mal ayan Tradi ng Conpany" which has its head office in
the city of Madras and carries on the business of selling
and purchasing groundnut oil, sago and kirana articles. For
the period-April 1, 1947, to Decenber 31, 1947-the conpany
was assessed to sales tax under the Madras Act I X of 1939
for an amount of Rs. 37,771 annas odd on a total turnover of
Rs. 37,75,257 and for failure to pay the sane wer e
instituted agai nst hi munder the provision of section 15 of
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the Act which resulted in his conviction as nmentioned above.
The course of business, which is usually followed by the
conpany

680

and which was actually foll owed during the period for which
assessment is nmade, is as follows: The conpany receives
orders-in its Madras office from Calcutta nerchants for
supply of certain articles. These articles are purchased in
the local nmarkets and they are despatched to Calcutta by
rail or steaner. The railway receipts and bills of |ading
are taken in the name of the vendor conpany and so also are
the insurance policies, and they are sent to the conpany’s
bankers in Calcutta who deliver the sane to the consignees
on paynment of prices and other charges. The sole point that
requires consideration’is, whether in these circunstances
the sale transactions were liable to be taxed under the
CGeneral Sal es Tax Act of  Madras?

Before the H-gh Court both the parties seem to have
accepted /'the position that if on the facts stated above,
which were not disputed by either side, the sales could be
hol d to have taken place within the Province of Madras, the
tax could legitinately be | evied on them but not otherw se.
The parties differed, however? as regards the test to. be
applied, in determning whether the sales did take place
within the Province of Madras or not. 'On behalf of the
appel l ant the contention raised was that the place of sale
in regard to all the transactions was Calcutta, as the
property in the 'goods sold adnmittedly passed to t he
purchasers in that city. The contention of the respondent
State on the other  hand was  that the true test for
determning the locality of the sale was not where the
property in the goods sold passed, but where the actua
transaction was put through. As the conpany had its head
office in the city of Madras, its accounts were rmmintained
there and the goods were delivered to the comon carrier in
that city, the sale, according to the respondent, nust be
deened to have taken place in’ Madras even though the
property in the goods sol d passed outside the province:

The Hi gh Court accepted this contention of the respondent
State. In the opinion of the |earned
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Judges, the word "sale" has both a legal —and a popular
meaning. |In the |legal sense, it inports passing of property
in the goods and it is in this sense that the word is used
in the Sale of Goods Act. ’'In the popul ar-sense, however,
it signifies the transaction itself which results in the
passing of property. As the object of the Legislature in
the Sales Tax Act is to inmpose a tax on the occasion of . the
sale, it is immterial that the sale has been conpleted
outside the province. The place where the property passes
is, it is said, a natter of no concern to the taxing author-
ity and in such context the popul ar nmeaning of the word is
nore appropriate and should be adopted. The further
contention raised on behalf of the appellant, that if  this
view was accepted, the sales tax would have to be regarded
as being extra-territorial, inits operation and as such
ultra vires the Provincial Legislature, was repelled by the
H gh Court on the authority of the well known decision of
the Judicial Conmittee in Wallace Brothers etc., & Conpany
v. Commi ssioner of |ncome-tax, Bombay(1l).

It is the propriety of this decision that has been
chal l enged before wus and the contentions raised by M.
Somayya, who appeared in support of the appeal, are of a
two-fold character : The | earned counsel has argued in the
first place that the Provincial Legislature functioning
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under t he Gover nnent of India Act, 1935, was
constitutionally inconpetent to enact a legislation of this
character which according to the interpretation put upon it
by the High Court is capable of operating on sal e
transactions concluded outside the province. The ot her
contention is that on a proper construction of the relevant
provi sions of the Madras Sal es Tax Act the Hi gh Court ought
to have held that they do not authorise the inposition of
sale tax in respect of a transaction of sale where property
in the goods sold passes outside the province.

The first contention appears to us to be unsustainable.
Section 100 (3) of the Government of I|ndia
(1) (1948] F.C R | (P.C).

682

Act , 1935, upon which M. Sonayya relied and whi ch
corresponds to article246(3) of the Constitution runs as
follows :

‘* Subj ect to the two preceding sub-sections, the
Provincial Legislature has and the Federal Legislature has
not, power-to nake |laws for a province or any part thereof
with respect to any of the matters enunerated in List Il in
the Second Schedule.”

The entry in the Provincial List that is relevant for our
purpose is Entry No. 48 and that speaks of " taxes on the
sale of goods and on advertisenents." The entry does not
suggest that a | egislation inposing tax on sale of goods can
be nmade only in respect of sales taking place wthin the
boundaries of the province ; and all that section 100(3)
provides is that ‘alaw could be passed by a Provincia
Legi sl ature for purposes of the province itself. "It admts
of no dispute that a Provincial Legislature could not pass a
taxation statute which would be binding on any other part of
India outside the Iimts of the province, but it would be
quite conpetent to enact a legislationinposing taxes on
transactions concluded outside the province, provided that
there was sufficient and a real territorial nexus  between
such transactions and the taxing province. This principle,
which is based upon the decision of the Judicial Conmittee
in Wallace Brothers etc. & Conpany v. Comissioner of
| ncome-tax, Bonbay(1l) has been - held by this court” to be
applicable to sale tax legislation, in its recent decision
in the Bonbay Sales Tax Act case (2) and its propriety is
beyond question. As a matter of fact, the Ilegislative
practice in regard to sale tax |aws adopted by t he
Provincial Legislatures prior to the coming into force of
the Constitution has been to authorise inposition of taxes
on sales and purchases which were related in some nanner
with the taxing province by reason of sonme of the
i ngredi ents of the transaction having taken place within the
provi nce or by
(1) [1948] F.CR | (P.C).

(2) The State of Bonmbay d Another v. United Mtors (India)
Ltd. & Others-Civil Appeal NO 204 O 1952.
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reason of the production or |ocation of goods within it _at
the tinme when the transaction took place. If in the Madras

Sal es Tax Act the basis adopted for taxation is the | ocation
of the place of business or of the goods sold, wthin the
Provi nce of Madras, undoubtedly it would be a valid piece of
| egi slation to which no objection on constitutional grounds
could be taken. The controversy, therefore, narrows down to
the short point as to what exactly has been adopted as the
basis of the levy of sale tax by the Madras Legislature.
This leads us to the question of interpretation of the
statute which is involved in the second point raised by M.
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Somayya.

It is a settled rule of construction that to ascertain the
legislative intent, all the constituent parts of a statute
are to be taken together and each word, phrase or sentence
is to be considered in the light of the general purpose and
object of the Act itself. The title of the Madras Sal es Tax
Act describes it to be an Act, the object of which is to
provide for the levy of a general tax on the sale of goods
in the Province of Madras and the very sane words are
repeated in the preanble which foll ows. The title and
preanbl e, whatever their value mght be as aids to the
construction of a statute, undoubtedly throw light on the
i ntent and design of the Legislature and indicate the scope
and purpose of the legislation itself. The title and
preanmbl e of the Madras Sal es Tax Act clearly show that its
object is to inpose taxes on sales that take place wthin
the province, though these words do not necessarily nmnean
that the property in the goods sold nmust pass wthin the
provi nce. The expression "sale of goods " is a conposite
expression consisting of various ingredients or elenents.
Thus, there -are the elenents of a bargain or contract of
sale, the paynment or promse of paynment of price, the
delivery of goods and the actual passing of title, and each
one of themis essential to a transaction of sale though the
sale is not conpleted or concluded unless the purchaser
becomres the owner of the property. The question is-what
el emrent or el ements have been accepted
684
by the Madras Legislature as constituting a sale in the
provi nce upon which it is the object of the statute to |evy
tax. Section 2(h) gives the definition 'of "sale" and it is
defined as neani ng, every, transfer of the property in goods
by one person to another in the course of trade or ' business
for cash or for deferred paynent or other val uabl e
consi der ati on, but does not i ncl ude a nor t gage,
hypot hecati on, charge or pledge."

Unm stakably the stress is laid(in this definition on the
el ement of transfer of property in.a sale and no other. The
| anguage gives no indication of the popular neaning of sale
in which according to the H gh Court, the word was used. It
is to be noticed that there was no provision by way of
explanation of this definition, in operation, at the
material tine to indicate in what cases a sale would be
regarded as taking place within the Province of~ Mdras,
al though the property in the goods sold did pass outside the
boundari es of the province. Such explanations were added by
the Mdras Act XXV of 1947 and one of these explanations,
nanel y expl anation 2, provides as follows :

" Notwithstanding anything to the contrary in the Indian
Sal e of Goods Act, 1930, the sale or purchase of any / goods
shal | be deened, for the purposes of this Act, to have taken
place in this Province, wherever the contract of sale or
pur chase m ght have been made-

(a) if the goods were actually in this Province, —at
the time when the contract of sale or purchase in respect
t her eof was made, or

(b) in case the contract was for the sale or purchase
of future goods by description, then, if the goods are
actually produced in this Province at any tine after the
contract of sale or purchase in respect thereof was made."

It would be clear fromthis that these transactions were
not considered by the Legislature to constitute sales within
the Province of Madras under the definition itself, but by
resort to a legal fiction they were
685
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declared to be so, notw thstanding any provision in the
Sale of Goods Act to the contrary which it was assuned,
woul d otherwi se be applicable,. The explanation further
shows that in defining "sale" in section 2(h), t he
Legislature had in mind a sale in the Province of Madras and
as these words occur in the title and preanble of the Act it
was not deened necessary to repeat themin the definition or
the charging sections. Section 3 is the charging section in
the Act and it provides for the levy of a tax on the tota
turnover of a dealer for a particular year. A "turnover" is
defined to be the aggregate anmount for which goods are
either bought or sold. The charging section purports to
levy a tax on the sale of goods and the tax is on the sale
of goods in the Province of Madras as defined in section
2(h) of the Act read inthe light of its title and preanble.
In our opinion, the nere fact that the contract for sale
was entered into within the Province of Madras does not make
the transaction, which was conpleted admittedly wthin
anot her province, where the property in the goods passed, a
sale within the Province of Mdras according to t he
provi sions_ of the Madras Sal es Tax Act and no tax could be
l evied upon such a transaction under the provisions of the
Act . A contract of sale becomes a sale under the Sale of
CGoods Act only when the property in the goods is transferred
to the buyer under the terns of the contract itself. The
presence of the goods within the province at the tinme of the
contract would undoubtedly make the sale, if subsequently
conpleted, a sale ‘within the province by reason of the
explanati on added by Act XXV~ of 1947 ; but as this
expl anati on was not in operation-during the relevant period
with which we are concerned, the assessnment of sale tax, in
our opinion, on the transactions during this period is
illegal and not warranted by the provisions of the Act. It
is worthwhile to mention in this connection that except for
the period in question no tax was attenpted to be levied on
simlar transactions of the appellant by the taxi ng
authorities in any of the
89
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previous years,though the Act cane into operation as early
as the year 1939. It is not disputed also that the conpany
is paying sale tax on its transactions with the Calcutta
nerchants since the explanation added by Act XXV of 1947

cane into force. ’'In our opinion, the appeal should  be
al l owed and the conviction and sentence passed by the courts
bel ow should be set aside. The fine and sale tax, if

actual ly paid, should be refunded to the appell ant.

Appeal- al | owed.
Agent for the appellant: M S. K Aiyangar
Agent for the respondent (the State of Mdras), the Union of
India, and the States of Punjab
Mysore, Madhya Pradesh and Travancore Cochin (Interveners):
G H Raj adhyaksha.
Agent for the State of Bihar: B. C. Prasad.
Agent for the State of U P. C P. Lal
Agent for Intervener No. 8: Bajinder Narain




