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Sandeep Sharmaq, J. @
Instant na peal filed under Section 374 (ll) Cr.PC, is

directed a st Th@mem dated 30.9.2016, passed by the learned

Additional Sessions Judge-l Shimla, in Sessions trial No. 8-R/7 of 2013, whereby

learn ourt below while holding the appellant-accused guilty of having
ed>offence punishable under Section 376 of IPC, convicted and
ed him to undergo imprisonment as under:-

& @: :l
X “Under Section 376 of IPC
To undergo rigorous imprisonment for a period of seven
years and to pay a fine of Rs. 50,000/- and in default of

payment of fine, to further undergo simple imprisonment
for a period of one year.

2. Facts of the case as emerge from the record are that allegedly
on 13.6.2013, appellant/accused kidnapped/abducted the prosecutrix from

bus stand at Rohru, falling in jurisdiction of police station Rohru, District Shimla,

Whether reporters of the Local papers are allowed to see the judgment?
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with an intention to compel her to marry him. As per initial complaint,
Ext.PW2/A, which ultimately culminated into FIR No. 36/ 2013 dated 16.6.2013
(Ext. PW22/A), at Police Station Rohru, prosecutrix as well as d were

studying together at Government College Sawara, District imla, H.P.

Allegedly, on 13.6.2013, accused called the prosecutrix a rosecutrix went

to Rohru to meet accused, where he instigated/pressurized her to solemnize
marriage with her and for this purpose, he to r to Shimla. Subsequently,
accused took the prosecutrix to the roo @ fiend namely Atul (PW25).
She alleged that they had starte m Rohru on 13.6.2013, during evening
time and reached cemetery, SKi g;/ﬁc;lrx\lﬁ.é.QOKﬂ, at about 5:00 AM. Though
prosecutrix made an attempt ake accused understand, but he under the
pretext of solemniz f rmiage not only abducted her, but sexually
assaulted h ogoi@ wishes. During this period, accused allegedly
developed sical/ relations with the complainant-prosecutrix.  In the

background, complainant-prosecutrix by way of complaint

rayed that legal action be taken against the accused and she

<&

.

:’ended to get herself medically examined. It may be noficed that
fore

esaid complaint was filed at police post Sanjauli. PW23 LHC Sarita
forwarded the same alongwith rukka to HAG Rajinder (PW?9) for registration of
case. Endorsement with regard to registration of zero FIR is Ext.PW24/A.

3. Careful perusal of FIR Ext.PW7/A reveals that accused had
threatened the complainant-prosecutrix that in case she did not come, he will
consume the poison and accordingly, prosecutrix left the home by asking her

parents that she is going to take admission in the college, but she did not go
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to the house in the evening and told her parents that she will stay with her

cousin at Rohru. Prosecutrix came to the bus stand Rohru, whereafter

accused took her to Shimla in a private vehicle belonging to

Atul PW25. Prosecutrix reached Shimla alongwith accused as well as person

namely Atul (PW25) on 14.6.2013 at about 5:00 am. Alleg , accused took

the prosecutrix to the room of Atul and had sexual inter rse with her against
her wishes. Thereafter, accused took her to the se of his god sister Minakshi
(PW8) and again committed sexual inter @ with her against her wishes.
Allegedly, prosecutrix had been insisfing upon solemnization of marriage, but

the accused after having com al assault upon her fled away and

parents of the accused gave beatings to the prosecutrix and threatened her

to eliminate herin c ses the alleged incident to anybody.
er re ion of FIR, police got the prosecutrix medically
examined ured MLC Ext.PW16/B. Similarly, accused was also

examined and his MLC Ext. PW21/B was obtained. As per opinion

d by the medical officer, there were no signs of prosecutrix's having

ergone recent sexual intercourse, whereas medical officer, who
xdmined the accused opined that there is nothing suggestive of the fact
that accused is not capable of performing the sexual intercourse. After
completion of investigation, police presented challan in the court of learned
JMIC Rohru, who vide order dated 15.10.2013, committed the case to the
court of learned Sessions Judge, Shimla. Ultimately, matter came to be
assigned to the Court of learned Additional Sessions Judge, Shimla, for

disposal, who on being satisfied that prima-facie case exists against the
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accused, charged the present petitioner-accused for having committed
offences punishable under Sections 366 and 376 of IPC, whereas co-accused

mi’r@d

of the IPC,

Sikandar Khimta and Sunita Khimta were charged for havir
offences punishable under Sections 323 & 506 read with Section 34
to which they pleaded not guilty and claimed trial. S

5. Prosecution with a view to prove ifs case examined as many as
28 witnesses, whereas accused did not lead a vidence in support of their
defence.

6. Learned Additional sions Judge on the basis of material
adduced on record by the pr E%eld the petitioner-accused guilty of
having committed offence niskable under Section 376 of IPC and

accordingly, vide ju t ed 30.9.2016, convicted and sentenced him
g

as per description erein above, however fact remains that learned
court belo cquitted the petitioner-accused of the offences punishable
unde tions 366 of IPC. Learned court below also acquitted the other co-
QcC Sikandar Khimta and Sunita Khimta for the offence punishable under
ions 323, 506 and 366 of IPC. It may be noticed that no appeadl,
h&tsdever, came to be filed against the acquittal of the co-accused
Sikandar Khimta and Sunita Khimta, who happened o be the parents of the
present accused, under Sections 323, 506 and 366 of IPC and as such, same
has attained finality. In the aforesaid background, appellant-accused has
approached this Court in the instant proceedings, praying therein for his

acquittal after setting aside judgment of conviction recorded by the court

below.
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7. Mr. Anoop Chitkara, learned counsel representing the accused
while referring to the judgment of conviction recorded by the court below
vehemently argued that learned counsel below while holding d g@’ry

under Section 376 IPC, miserably failed to appreciate the evide in its right

perspective, as a result of which, erroneous findings to t etdmnent of the

accused have come to the fore. With a view to su ntiate his aforesaid

argument, Mr. Chitkara while making this C to peruse the statements

having been made by the various pros witnesses, contended that

prosecutrix had lodged false FIR wi view fo compel the appellant to marry
h a

her. He further argued that th tions in the FIR are concocted but

even if allegations containe the FIR are read in its entirety, they are of

consensual coitus o o) ption of fact of promise of marriage. While
referring to state having been made by the prosecutrix PW2, Mr.
Chitkara, m a sefious attempt to persuade this Court to agree with his

ian that both the appellant-accused and prosecutrix were closely

osecutrix. While referring to the age of the prosecutrix i.e. 21 years, Mr.
Chitkara contended that she was fully informed about the consequences and
implications, be it social or getting pregnant of having joined the company of
the accused and thereafter, having sexual intercourse with him. Learned
counsel while making this Court to peruse the statement of prosecutrix in its
entirety, pointed out certain discrepancies to demonstrate that there are

material contradictions in the statement of prosecutrix. While making this
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Court to read statements of prosecutrix made in Court juxtaposing her initial
statement given to the police, Mr. Chitkara argued that there has been

consistent effort on behalf of the prosecutrix to improve her

to impress upon the court that her relationship with the accused was far older
than she as earlier stated 2-3 weeks. While referring to theinitidh complaint
having been filed by the prosecutrix as well as statem iven to police and
magistrate under Section 164 Cr.PC, Mr. ara contended that her
statement given before the court is in tota dic’rion to earlier statements
as referred above and probab ame was done because prosecutrix
realized that 2 to 3 weeks is to :&%e for settlement of marriage. Mr.
Chitkara also argued that.prosecutrix is absolutely incredible witness because
she substantially im nitial story while deposing before the court
below during tfia o@umru’rhfulness is proved by various contradictions.
While referri o th edical examination Ext.PW16/B of prosecutrix by PW16

shi Sharma, Mr. Chitkara contended that there is no medical

e suggestive of the fact that prosecutrix had undergone intercourse

Nleged by her, rather he further argued that PW16 while giving her final
has categorically opined that she is of the view that there is no finding
suggestive of the fact that prosecutrix has undergone recent sexual
intercourse. While referring to the report of FSL with regard to the evidence
collected from the spot, Mr. Chitkara contended that save and except DNA
on towel, nothing matched with the DNA collected from the accused. While
referring to the report submitted by the FSL qua Ext.P5 i.e. double bed sheet

which came to be recovered vide seizure memo Ext.PW2/C upon which, rape
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was adllegedly committed on the night of 14.6.2013 in the building of Ramesh

Chuahan, Mr. Chitkara argued that two DNA profiles pertaining to male

individuals were obtained from Ext.P5 i.e. double bed sheet aond

a. h these

profiles did not match with the DNA obtained from the accused. <Lastly, Mr.
Chitkara argued that though as per report of FSL, DNA pr oktained from
the towel used for cleaning the private parts. matched.with DNA obtained
from the 10 FTA (accused), but that could not ground fo conclude that
accused committed sexual intercourse wit @o osecutrix.

8. Mr. S.C. Sharma, le d Additional Advocate General, while
refuting the aforesaid submissi i&%een made by the learned counsel

representing the accus

uvously argued that bare perusal of the

impugned judgmen o) tion recorded by the court below, clearly
suggest thay court not only appreciated the evidence in its right
perspective,\ rather/ dealt with each and every aspect of the matter

sly and as such, there is no scope left for this Court to interfere with

ings feturned by the court below. With a view to refute the contention
orth on behalf of the accused that there are material contradictions in
atement of prosecution witnesses, Mr. Sharma, while making this Court to
peruse statement of prosecution witnesses, contended that story put forth by
PW2 (complainant-prosecutrix) stands fully corroborated by other prosecution
witnhesses. He further contended that version putforth by the prosecutrix is
consistant, cogent and natural and at no point of time, defence was able to
shatter her testimony. Mr. Sharma further contended that though medical

evidence collected on record by the prosecution also corroborates the
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version put forth by the prosecution, but even if for the sake of arguments, it is
presumed that nothing emerged against the accused in the medical

f hox@g

committed offence punishable under Section 376 IPC. He furtherargued that

evidence that may not be a ground to hold accused not gui

there is ample evidence on record that accused on the extof marriage

not only abducted the prosecutrix, rather repeatedly, ually assaulted her
against her wishes. While referring to Section C, wherein rape has been
defined, Mr. Sharma, made a serious atte ersuade this Court to agree

with his contention that mere fonm;o y parts of the prosecutrix by the
unts

accused against her wishes rape and as such, learned court

below rightly held the accus guitty of having committed offence under

Section 376 IPC.
9. ave he learned counsel for the parties as well as gone

through the ords of the case.

1 In her examination-in-Chief, prosecutrix (PW2) deposed that she
S lled” by the accused on 12.6.2013, and thereafter, she met the
<& d at Rohru market on 13.6.2013, at 11:30 am, whereafter at 5:00 pm

N}C ed called her and persisted her to perform marriage. Prosecutrix
deposed that accused threatened her that in case she does not solemnize
marriage with him, he will end up his life. As per prosecutrix, accused brought
her to Shimla in a vehicle of person namely Aful (PW25). They reached Shimla
on 14.6.2013, at about 5:00 am. At this stage, it may be noticed that if the line
of defence taken by the accused is considered/analyzed, there appears to

be no dispute with regard to the factum of prosecutrix having accompanied
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accused from Rohru to Shimla. As per prosecutrix, she was taken to the room

of Atul, which was situated in Cemetery at Shimla.  Allegedly, Atul (PW25) left

the room in the morning, whereafter accused committed sexu

rCO@e

with the prosecutrix against her wishes. As per prosecutrix, she <asked the

accused to perform marriage first but her request was igncdred by the
accused, who thereafter committed forcible intercours laying mattress on
the floor of the room. Prosecutrix deposed re the court below that

accused committed intercourse first time @I g condom and thereafter,
second fime without condom. per prosecutrix, accused used brown
colored towel to clean his pri <§|;>%She further deposed that after 3-4
hours, accused took her in.a privatefaxi to the house of his god sister Minakshi

PW8 at Indernagar, @h . Accused told his god-sister that he and his

girl friend (pfosecutr going to perform marriaoge and as such, she
allowed themto stayin her house. She deposed that in the house of Minakshi,
agcu again committed rape with her 3-4 times on the mattress, which was

lyi the ground in the room. She also stated that accused used one

colour muffler to clean the private parts. On 15.6.2013, prosecutrix
gdinrequested the accused to perform marriage, but he on one pretext or
the other refused and thereafter, at about 2:00 pm, parents of the accused
i.e. accused Sikander Khimta and Sunita Khimta, came to the house of
Minakshi, to whom prosecutrix disclosed that accused brought her to Shimla
to perform marriage. Mother of the accused Sunita Khimta slapped the

prosecutrix and allowed accused to run away from there, whereafter

accused Sikandar Khimta asked prosecutrix o go home and not to disclose
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anything to anyone otherwise, they will kill her and her family members. She

also stated that at that time Minakshi (PW8) was not at home.

11. This Court with a view to ascertain the correctnes argument
advanced by Mr. Chitkara that there are material contradicfions in the
statements of the prosecutrix, perused statement of prose ix mgde in Court

juxtaposing same with her initial statement recorded u r Section 154 Cr.PC.

i.e. complaint Ext.PW2.A (mark-B statement under Section 164 Cr.PC).

At this stage, it may be noticed that since
the signatures of the prosecutrix, iV?Q;T exhibited, rather marked as mark-
B. In her inifial statement ExtPW2/A secutrix alleged that she was on

talking terms with the accuse r the last 3 weeks. Similarly, in the statement

nt (mark-B) was not bearing

recorded under Se 6 .PC, she stated that she met the accused,
who is her senior @ge for last 2-3 weeks, however, before court
prosecutrix osed that accused was personally known to her as they were
stude of Govt. College Sawara Hatkoti. It appears that prosecutrix

ly did not state the period with regard to her relationship while

ing before the court below with a view to impress upon the court that

eréefationship was far older than she earlier stated it was 2-3 weeks. Similarly,
Ext.PW2/A reveals that complainant alleged that on 13.6.2013, she went to
Rohru to meet accused, whereas in her statement recorded under Section
164 Cr.PC (mark-b), she stated that on 13.6.2013, accused called her to
home. While deposing before the court, PW2 complainant stated that on
12.6.2013, accused called her through mobile phone at about 9 pm and on

the next morning, i.e. 13.6.2013, at about 6:30 am, he again called her to
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meet him at Rohru, whereafter on the pretext of getting admission in college,
she came to Rohru to meet the accused. PW2 also stated in her statement

before the court that accused met her at Rohru bazar.

12. If the aforesaid three statements having been mgade by the

prosecutrix are read juxtaposing each other, definifely t appears to be

aftempt on the part of the prosecutrix to improve her\version given in her
initial statement to the police and to the magi e under Section 164 Cr.PC.

Similarly, this Court finds that there is con’rr with regard to the date on

which allegedly, accused had co%prosecu’rrix to Rohru. In complaint
ton

Ext.PW2/A, prosecutrix alleged 2013, accused called her from her

home, whereas in her state t recorded under Section 164 Cr.PC, she
stated that on 13.6. C d called her to his home, but interestingly, in
her stateme glver@ the Court, she stated that on 12.6.2013, accused
called her threugh mobile phone at about 9 pm, whereafter on the next

mi by 6:30 am, accused again called her to meet him at Rohru,

ter on the pretext of getting admission in college, she came to Rohru

eef the accused Vikram Khimta.

N& If aforesaid versions given by the prosecutrix are read in
conjunction, it clearly suggests that there is no mention, if any, of phone call
given by the accused on 12.6.2013 in the complaint Ext.PW2/A and thereafter
in statement recorded under Section 164 Cr.PC before the magistrate.
Similarly, this Court finds that prosecutrix in her statement recorded under
Section 154 Cr.PC (mark-B) claimed that accused had told her that in case

she does not come, he will consume the poison, whereas this aspect is totally
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missing in her initial complaint Ext.PW2/A. Subsequently, while deposing
before the Court, she stated that accused met her at Rohru Bazar on
13.6.2013, at about11:30 pm and thereafter, they visited R ar q@d

took lunch. She further stated that after having lunch, th remained

together for some time and thereafter , by saying bye to uséd, she went

to room of her cousin Kalpana Walia, accused, again led her to come to

the bus stand Rohru, otherwise he will commifisuicide by consuming poison.

At this stage, it would be appropriate to 01@0 of statement of PW1 Ram
Lal, who stated that on 13.6.201 rosecufrix came to Sarswati Nagar for
getting admission in BA in the &%o’re In Sarswati Nagar. He stated
that prosecutrix told him before leaving the home that she will go to the house
of Kalpana, who is in lations for stay and will not come back in the night.
At the time eqistr f FIR, there is no mention, if any, by the prosecutrix
that accused had threatened her of consuming poison on her not visiting him

but s guently, she narrated aforesaid story. In FIR, prosecutrix did not state

0
eorly suggests that she of her own, after having received call from the
accused had come to Rohru bazaar, whereafter they after having taken
lunch remained together for some time. She category stated that accused
called her at the house of Kalpana to come to bus stand Rohru, otherwise he
will commit suicide by consuming poison. On this aspect, if statement made

under Section 164 Cr.PC (mark-B), given by the prosecutrix is examined, she

::: Downloaded on -28/10/2020 18:58:12 :::HCHP



-13 -

stated that she went due to fear that in case, she does not go, accused
would consume the poison.

14. Careful perusal of FIR lodged at the behest of the sec@ix
suggests that prosecutrix alleged that accused had allured hertoelope but
interestingly, while deposing before the court she impro her> version by
deposing that he had not allured to perform marriage but had also
threatened her that if she would not accom him, he would consume
poison. This Court may take note of the @’r prosecutrix at the time of
alleged commission of offence s 23 years of age and it is highly
improbable that she had co &me pressure of the accused solely
because of threat of suicide e d by the accused. Leaving it apart, PW2

complainant in her @x ation admitted that she left Rohru with the
|

accused as was ed to perform marriage with him. Having carefully
perused the\state t of prosecutrix made before the ftrial court as well as

version given in complaint, which subsequently culminated in FIR

/AYand statement made under Section 164 Cr.PC, this Court is

<& %wo to agree with the learned counsel for the petitioner that

N

volition, joined the company of the accused. As has been taken note herein

utrix had prior acquaintance with the accused and she of her own

above, it has come in the cross-examination of prosecutrix that she herself
was interested to perform marriage with the accused. Otherwise also,
statement of prosecutrix itself revels that she of her own volition joined the
company of the accused for leaving towards Shimla. She deposed before the

court that accused persisted to perform marriage, but she refused to marry.
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She stated that accused called vehicle of Atul (PW25) and thereafter, they

left Rohru in the said vehicle of the Atul (PW25) being driven by Atul (PW25).

e corrgg’r,

especially, in view of the statement of PW25 Atful, who deposed that on

This version put forth by the prosecutrix does not appear

13.6.2013, at about 5 pm, he received telephonic call fr thé>prosecutrix

and then, he met her at Rohru. He specifically stated f one boy (accused)
was accompanying the prosecutrix. He also d that he was in his Bolero
vehicle bearing No. HP 10-A 2024. He sta %o accused and complainant
asked him fo drop them to Shim nd then he took them to Shimla and
dropped them at his quarter §(&éry road. Most importantly, it has
come in the statement of PW athe dropped prosecutrix and accused on

the request of the ut This witness categorically denied suggestion
r

put to him inhis c mination that he knows the accused as he has
studied with \him in V School. He also stated that prosecutrix was my god

also stated that for the first time, he saw the accused on the said

.6.2013. Having carefully perused the statement of prosecutrix
pasing the statement of Atul PW25, who remained alongwith the
rosecutrix and accused during their journey from Rohru to Shimla, this Court
has no hesitation fo conclude that statement of prosecutrix does not inspire
confidence, rather story put forth by her appears to be untrustworthy.

15. At this stage, this Court may also take intfo consideration
statement of PW8 Minakshi, who deposed that she knows the family of
Kalpana Walia, who is in relation of the prosecutrix. She stated that she used

to visit the shop of Kalpana Walia at upper Bazar Rohru, wherein she came in
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contact of the prosecutrix. This witness deposed that on 14.6.2013, at about
4.45pm, she received a call from the prosecutrix, who sought her help by
stating that she has performed marriage with the person namel Khir@o.
She deposed that prosecutrix told her that she has no place to and she
does not have money and as such, she requested her to eter at Dhalli
near tunnel. She further stated that jeep came from Dhdalli side at about 7 am

which was being driven by Atul (PW25), ein prosecutrix alongwith

another person Vicky were sitting inside t . She further stated that she

joined their company and Thereof&@j}ll went to the room of Atul (PW25)
res

near cemetery at Shimla. If ersion put forth by this witness is

examined in light of statem given by the prosecutrix, this completely
demolishes the cos osecution because, in nutshell case of the
prosecution pr before the court is that accused allured the
prosecutrix fter, took her to Shimla on the pretext of marriage and
inAhi cess, he was helped by PW8 Minakshi, who was alleged to be god

the accused and PW25 Atul Rokta (friend of the accused), but as has

otficed herein above, both the aforesaid prosecution witnesses i.e.

and PW8, have categorically deposed before the court below that they
had prior acquaintance with the prosecutrix, not with the accused and they
had joined the company of prosecutrix as well as accused at Rohru and
subsequently, at Shimla at the insistence/askance of the prosecutrix and not
at the asking of the accused.

16. There is another material contradiction, which compels this

Court to conclude that story put forth by the prosecutrix is unreliable, as per
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PW2 prosecutrix, accused took her to the room of Atul (PW25), which was
situate at Cemetery Shimla, whereas PW8 Minakshi deposed before the Court
below that she met prosecutrix and accused at Dhalli near Tun reo@er

she joined their company and they all went to the room of Atu 25) near

Cemetery at Shimla. To the contrary Atul (PW25) stat hat > when they

reached at Cemetery Shimla, prosecutrix talked with friend Minakshi on
mobile. PW25 further stated that Minakshi acc anied her to his room and
remained there up to leaving of his roo Q e prosecutrix, accused and
Minakshi (PW8). As per version p rth by Aful (PW25), he remained in his
room till the fime prosecutrix, Lgc&bnd Minakshi left for the house of
Minakshi (PW8) at Indernagar,whereas as per Prosecutrix, Atul (PW25) after
leaving them in hIS way and accused sexually assaulted her on
two occasio ogom wishes. Factum with regard to the presence of
PW2 and PW25 Atdl in the room of PW25 Atul, wherein prosecutrix was

taken by the accused at the first instance stands duly corroborated

versions put forth by PW8 and PW25. PW8 and PW25 both in their

ifions made before the Court below categorically stated that they all
Nve o the room of Atul (PW25) near Cemetery at Shimla with the prosecutrix,
which version of them totally belies the version put forth by the prosecutrix
that she was alone with the accused in the room with Atul on the date of
alleged incident. PW25 Atul categorically deposed that he remained in his
room fill the time prosecutrix, accused and Minakshi left the room, meaning

thereby story putforth by the prosecutrix that accused sexually assaulted her

in the room of PW25 Aful is highly unbelievable, rather appears to be
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concocted one. Interestingly, if the statement of PW8 Minakshi is read in its
entirety, it reveals that PW8 Minakshi, Prosecutrix and the accused took bath

@’r in the

room of Atul (PW25) and as such, PW8 Minakshi took the prosecutrix and

in the room of PW25 Atul and thereafter, they found nothing

accused to her room at Indernagar. She further stated t Atdl>(PW25) left
the room and she alongwith prosecutrix and Vicky ca to her room. Since
PW8 Minakshi remained throughout with the cutrix and accused at the
room of Atul (PW25), story put forth by @secu’rrix with regard to the
forcible sexual intercourse commi by the accused in the room of Atul
(PW25), appears to be highly i ?&Eﬁond could not be believed. There
is no mention, if any, abeout of“condom by the accused while making
sexual intercourse wi ecutrix in her initial statement i.e. complaint
PW2/A and S o’re@wode under Section 164 Cr.PC (Mark B), whereas in
her depositi ade/before the Court, she claimed that accused for the first

time mitted sexual intercourse by using condom and thereafter, second

ithout condom. Similarly, there is no mention, if any, of use of brown

before the Court, she claimed that accused used brown coloured towel to
clean his private part. Though, prosecutrix deposed that accused committed
sexual infercourse with her without her consent forcibly and she had
requested the accused to first perform marriage, but accused ignoring her
request forcibly committed sexual intercourse by laying mattress on the floor

of the room, but she admitted in her cross-examination that there are so many
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residential accommodations around the building of Naveen Manta(PW4) at
Cemetery. She also admitted that there are other persons residing in the
same building but it is not understood that if she was being se sou@d

against her wishes, what prevented her from raising hue and <ry. PW4

Naveen Manta (landlord of room of Aful PW25) in his.state t deposed that

he has four tenants on the same floor. He also stated that on the alleged

date of incident, other tenants were also r ing in his building and his

building is surrounded by other residen’rill gs. He also deposed that

nobody fold him about the incide hether occurred or not.

17. Prosecutrix in h rr%rsion recorded in her complaint
(Ext.PW2/A) alleged that acc confined her in a room of his friend namely
Atul, whereas in her fecorded under Section 164 Cr.PC (Mark B),
she alleged/ tha c@ kept her in the room of Atul for 3-5 hours,
whereafter ook her to the house of his cousin/god sister Minakshi (PW8) at

r, Dhalli. If the aforesaid version put forth by her is tested with her

to the house of god sister Minakshi at Indernagar Dhalli. She further deposed
that accused had told his god sister that he and his girl friend are going to
perform marriage and as such, she allowed them to stay in her house,
whereas PW8 Minakshi stated that they all took bath in the room of Atul and
thereafter when they found nothing eatable in the room of the Atul (PW25),

she took prosecutrix and Vicky (accused) to her room but Atu I(PW25) left his
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room. She further stated that they took meal in her room and in the evening,

one person namely Rohit came to her room and took dinner and thereafter

Vicky (accused) and Rohit went to sleep in another room, whér
prosecutrix slept in a separate room. If the aforesaid version putfotth by PW8
Minakshi is considered vis-a-vis statement of PW2 compl t prosecutrix, it
creates serious suspicion with regard to the allegatfi of prosecutrix that
accused had committed sexual intercourse wi er on two occasions in the
room of Minakshi (PW8). As per initial s’rr@ orth by the prosecutrix, she
had undergone intercourse twice e house of Minakshi ( PW8), whereas in
the court, prosecutrix improv S&j&’remem‘ by saying that accused
committed sexual intercaurse. 3-4 times, but statement of PW8 is totally
contrary to the pro i ccused and prosecutrix sleeping together.
PW2 in her emen ed that in the house of Minaskshi in the night,
accused agdin cofymitted sexual intercourse with her 3-4 times on the

ttr which was lying on the ground in the room having black and white

et with red flowers, but her aforesaid statement is totally contrary to

she had undergone intercourse twice but if the version putforth by the
prosecutrix, wherein she alleged that on two occasions, she was sexually
assaulted at the room of Atul and thereafter 3-4 fimes at the house of Minakshi
(PW8) is examined in light of statement of PW1é Dr. Monika, it completely

belies the version of prosecutrix.
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18. Having carefully perused statements of PWs i.e. complainant

and PW8 Minakshi, and PW25 Atul, who are the material witnesses with

regard to the commission of offence , if any, committed b @ccuggd
CU

under Section 376 IPC, vis-a-vis statement of complainant-prose PW2, this

Court is compelled to agree with the contention of a, that story put

forth by the prosecution with regard to her, having subjected to sexual
intercourse initially at the room of the Atul (P and subsequently, in the
room of Minakshi (PW8) is highly doubtful «-« Id not be accepted merely
being the statement of prosecutri the version put forth by the prosecutrix

with regard to her having ma to Vicky to perform marriage and
arrival of parents of t U in the house of PW8 Minakshi, is
examined/analyzed i li f statements made by PW8, it again creates
serious doubt with to the correctness of version putforth by the
prosecutrix ( secutrix in her statement deposed that on 15.6.2013, she

Qi uested the accused to marry her, but he on the one pretext or the

fuséd and thereafter, at 2 pm, parents of accused i.e. Sikander

onand Sunita Khimta, came in the house of Minakshi PW8, and she told
hefn-that accused brought her to Shimla to perform marriage, whereas PW1
Ram Lal (father of the complainant), in his statement stated that prosecutrix
disclosed to her that accused called her parents at Shimla, who after
reaching Shimla threatened the prosecutrix not to disclose the incident to
anyone, otherwise they will kil her and her family. PW8 in her statement
stated that in the next morning, parents of Vicky (accused) came to her room

and prosecutrix started weeping and told that they want to perform
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marriage. This witness also stated that prosecutrix stated she will commit

suicide, in case her marriage was not solemnized with the accused.

Interestingly, this witness in her cross-examination admitted tha
of the accused came to her room, she along with prosecutrix
was present there, whereas PW2 stated in her statement pdrents of the

accused slapped her and allowed the accused run away. Most

importantly, this has come in the statement of-this witness that at that time,
PW8 was not at home. She deposed that '@o er Khimta and Sunita Khimta
also left the house, whereafter MiRakshi came there. This version of her is in
total contradiction to the % of PW8 Minakshi, who while

acknowledging the presence arents of the accused, categorically stated

xamined aforesaid aspect of the matter, this Court finds

that she was presen along with prosecutrix and accused, during
visit of the p@ cused.

he argument of learned counsel representing the accused that

frix Wanted to marry accused, but since parents of the accused were
dy for the same, she lodged false complaint against the accused with
to pressurize him to marry her. Otherwise also, PW2 in his statement
categorically admitted that she lodged FIR only with an intention to perform
marriage with the accused and get justice. He also stated that today, she is
not interested to perform marriage with the accused Vikram. Though
prosecution with a view fo prove its case examined as many as 28 witnesses
but having perused the record this Court finds that only statements of PWs1, 2,

8, 12 and 25 are material witnesses to determine the correctness of story put
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forth by the prosecution with regard to the alleged commission of offence
under Section 376 IPC by the accused, because other witnesses are formal
witnesses in nafure and ftheir statements may not be ver @ﬂon’r@o
determine the guilt, if any, of the accused under Section 376 IPC.

20. Conjoint reading of statements made by P W2, PW8 and
PW25 clearly reveals that there are material cantradictions in the statements

having been made by the aforesaid materia secution witnesses. If the

statement of PW2 (prosecutrix) is exomin vzed juxtaposing statements
of PW8 and PW25, who admitted| ained, in and around, throughout with
the prosecutrix and accused, %e of the alleged commission of
offence, this Court is not ing Mo accept the contention of learned
Additional Advocate ner at discrepancies, if any, are minor in nature
and can |gn Rather, this Court having noticed material
contradictions.as e been taken note herein above is of the view that
contradictions as have been noticed herein above, completely belie the story

>f th rosecution and compels this Court fo draw inference that story put

the prosecution with regard to forcible sexual intercourse committed
be e accused is concocted and far from the truth.

21. In the case at hand, entire story put forth by the prosecution
appears to be untrustworthy and full of contradictions. Hon'ble Apex Court
has repeatedly held that since the fundamental aspect of criminal
jurisprudence rests upon the well established principle that “no man is guilty
until proved so”, utmost caution is required to be exercised in dealing with the

situation where there are multiple testimonies and equally large number of
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witnesses testifying before the Court. Most importantly, Hon'ble Apex Court

has held that there must be a string that should join the evidence of all the

also placed on Judgment passed by the Hon'ble Ap
and Ors. v. State of Karnataka (2010) 5 SCC 645, wherein it has been held as

under:-

“45. It may be mentione rein that in—criminal jurisprudence,
evidence has to be evalu on the touchstone of consistency.
Needless to emphasis onsi. is the keyword for upholding

the conviction of an accused. In-this regard it is to be noted that

this Court in the c i uraj Singh v. State of U.P., 2008 (11)
SCR 286 has he 4, para 14)
must be tested for its inherent

the inherent probability of the

held to be creditworthy. The probative
e such evidence becomes eligible to be
t into the scales for a cumulative evaluation.”

criminal trial, evidence of the eye witness requires a
careful assessment and must be evaluated for its creditability.
Since the fundamental aspect of criminal jurisprudence rests
upon the stated principle that "no man is guilty until proven so",
hence utmost caution is required to be exercised in dealing with
situations where there are mulliple testimonies and equally large
number of witnesses testifying before the court. There must be a

string that should join the evidence of all the witnesses and
X thereby satisfying the test of consistency in evidence amongst all

the witnesses.”
22. Medical evidence adduced on record by the prosecution
otherwise nowhere indicates towards sexual intercourse, if any, committed by
the accused and as such, contradictions as have been taken note herein
above, certainly suggest that story put forth by the prosecution is not at all
trustworthy and at no point of time, prosecutrix was subjected to sexual

intercourse as alleged by her.
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23. Now this Court would advert to the medical evidence led on
record by the prosecution. At this stage, it would be appropriate to take note

lé@r.

opined that

of medical examination i.e. MLC Ext.PW16/B of prosecutri

Monika Sharma. PW16 in her opinion (Ext.PW16/B) categoricall

on physical and chemical examination, no findings
had undergone intercourse as alleged by the prosecutrix: There were no fresh
tears on the hymen area.

24, After having perused categ

m of the opinion that there are no
finding to suggest that she (.. ndergone recent sexual intercourse. It
has also come in th of PW16 that | have not found any sfruggle
marks on th ody prosecutrix. There were no external and internal
injuries on the body Of the prosecutrix. No spermatozoa were detected in the

virgin ab and smear of the prosecutrix.

e

N&Is matched with the DNA collected from accused (Ex.PX & PZ).

It is also apparent from the medical evidence, especially,

nical analysis report given by the FSL that except DNA on towel, nothing

1. Single bed sheet, green colour, with pink stripes:
Ex. PW-1/A seizure memo of articles from the residence of Atul Kumar, on
17t June, 2013.
Single bed sheet, green colour, with pink stripes:
PW2 Pooja Steta, page 7, 9" line, “the mattfress was covered with bed
sheet green in colour and rose colour lines.”
Ex.PX. FSL Report:
Result
(2) Human Semen was detected on:
Exhibit-6b (one gree and light pink) (bed sheet).
Ext PZ-FSL-DNA:
Report:
Exhibit-é6b: one green, pink and grey coloured bed sheet. The exhibit was
stated to be single bed sheet.
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6. Exhibit-6b (Single bed sheet) yielded a DNA profile pertaining to a
female and this profile does not match with the DNA profile obtained from
Exhibit-3 (FTA, Pooja Stata)

Conclusion:

ii) Exhibit-6b (Single bed sheet) yielded a DNA profile pertqgini

Exhibit-3 (FTA, Pooja Stata)

2. Used Condom:
Ex. PW-1/A, seizure memo of articles from the residen f Atul Kumar, on
17 June, 2013
Condom:
Used condom-subsequently sealed by police in a
Ex.PX, FSL Report:

Result
(3) Human semen was detected on:
Exhibit-7 (condom)

Blood was not detected on these ep
Ext PZ-FSL-DNA:

Report:
Conclusion:

iv) Exhibit-7 (Condom) yj ighly degraded DNA from which a partial
and mixed DNA profil as obtgined, from which nothing specific could
be inferred.

White colour muffle

Ex. PW-2/B, sé€i

prosecutrix:

of prosecutrix:
Cloths of prosecutrix: Slex (Green), Red coloured shirt, White coloured shirt,
one brown coloured underwear, (All clothes were washed).
Ex.PX, FSL Report:
Result
(5) Blood and semen was not detected on:
Exhibit-4a (underwear, Pooja),
Exhibit-4b (slacks, pooja),
Exhibit-4c (vest, Pooja),
Exhibit-4d (upper, Pooja),
Exhibit-4e (muffler, Pooja)
Black and white bed sheet, with red flowers:
Ex.PW-2/C, seizure memo of bed sheet, upon which rape was committed
on the night of 14 June, 2013, in the building of Ramesh Chauhan, on 18
June, 2013
Black and white bed sheet, with red flowers,
PW-8 Minakshi, page 28, 34" line, “It is incorrect that bed sheet Ex.P-17
was taken into possession by the police from my room. Self stated that
said bed sheet not belongs to me.”
Ex.PX, FSL Report:
Result
(6) Human semen was detected on:
Exhibit-5 (one red, black and gray) (bed sheet),
Ext PZ —-FSL-DNA:
Report:
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Exhibit-5 one off white, black and red coloured double bed sheet
4. From Exhibit-5 (Double bed sheet) two male DNA profiles (pertaining to
two individuals) were obtained. Neither of these profiles matches with the
DNA profile obtained from Exhibit-10 (FTA, Vikram Khimta).
Conclusion:
i) Two DNA profiles (pertaining to male individuals) were o
Exhibit-5 (Double bed sheet) and both of these profiles md
DNA profile obtained from Exhibit-10 (FTA, Vikram Khimta)

6. One towel, colour brown (bhura), make ANNALDIS. overy of‘this towel
is not proved:
Ex.PWOI1/A, seizure memo of articles from the residenc

17 June, 2013

Towel:

One towel, colour brown (Bhura), make ARNALDIS:

PW-2 Pooja Steta, page 7, 14% line, “ sed Vikram has used brown

coloured towel to clean his private part.’

Ex. PX, FSL Report:

Result

(7) Human semen was detected on

Exhibit -6a (fowel),

Ext.PZ-FSL-DNA:

Exhibit-é6a: one brown coplou towel. The exhibit was stated to be towel

used by the accused lean fter intercourse.

Report:

Exhibit-é6a: one brown.co d towel. The exhibit was stated to be towel
used by the a leaning after intercourse.

btained from Exhibit-10 (FTA, Vikram Khimta).

26 If the aforesaid report/chemical analysis report is perused, it
that’ Ext.6/B (single bed sheet) yielded a DNA profile pertaining to

e _and this profile did not match with the DNA profile obtained from Ext.

‘e. prosecutrix.

27. Allegedly, police had recovered one used condom Ext.PWI1/A
vide seizure memo of arficles from the residence of Atul Kumar (PW25) on
17.6.2013, which was allegedly used by accused while committing sexual
intercourse with the victim, however it has been categorically opined by the

FSL that though Ext.7 (condom) yielded highly degraded DNA from which, a
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partial and mixed DNA profile was obtained, from which nothing specific

could be inferred.

28. If the aforesaid report is perused in ifs entirety,
(double bed sheet), two male DNA profiles (pertainin
were obtained, but neither the profiles matche
obtained from Ext.10 FTA, of accused. FSL has.categorically concluded that
two DNA profiles pertaining to two male indivi were obtained from Ext.5
(double bed sheet) and both of them ’r match with DNA profile
obtained from Ext.10 FTA Vikram ( sed).

29. One brown colouréd tow covered from the residence of Atul
Kumar (PW25) vide Ext.PW1/ izure memo of articles from the residence of
Atul i.e. on 17620 so sent for chemical analysis. DNA profile
obtained from Ext. 6A wel allegedly used for cleaning after intercourse
matched c with DNA profile obtained from Ext.10 (FTA, Vikram

but this Court is of the view that same could not be a ground for

low'to arrive at a conclusion that accused forcibly committed sexual

y the medical officer based upon chemical analysis report that there is no
evidence that prosecutrix had undergone intercourse as alleged by her.
Since story put forth by the prosecutrix with regard to her being subjected to
sexual infercourse in the room of PW25 Atul and thereafter in the room of PW8
Minakshi, does not appear to be trustworthy, as has been discussed herein
above, mere matching of DNA profiles of the accused with DNA profile

obtained from Ext.6A i.e. towel, is not sufficient to conclude the guilt, if any, of
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the accused, especially when factum if any of complainant having been

subjected to sexual intercourse is highly doubtful.

30. Otherwise also, this Court finds from the record thot reg ver><>of
towel allegedly used by the accused for cleaning his private farts after
having sexual intercourse with the prosecutrix is highly dou . ASper story of

prosecution, Ext.6a (brown color towel) was recovere m the room of Atul

on 17.6.2013. As per site plan Ext.PW26/A, r ce of Atul Kumar was at

third storey of the building of Naveen Manf 1 Ram Lal in his statement

deposed that when we reached %m, it"was locked and the key was
tha

with the police. He further stat key was found in the purse of the
accused but interestingly ~as own story of the prosecution, accused was
not with the pO|IC€ sostated that he had not seen the key personally
with the pol ond ck was opened by the police. Prosecutrix/PW2
deposed th e visited the building of Naveen Manta at Cemetery,

s dlready locked but | do not know who locked the same.

ingly; she stated that the key was with her as the key was found by her

e room, which was situate in Indernagar, when she and Vikram left the
0‘-- at Cemetery, she had not locked the said room. PW4 Naveen Mantaq,
landlord of Atul (PW25), stated that room was not opened by the police in his
presence and as such, he cannot say from where police obtained key of the
room. He also stated that police had already entered intfo the room when he
reached the spot. This witnesses (PW4) stated that police obtained his

signatures at police station Dhalli and he cannot tell about the time when he

visited the police station and the seal impression “T" was given to him by the
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police at the police station Dhalli. This witness though categorically stated

that no proceedings took place at the spot/residence i.e. his building, PW26

admitted that neither he narrated this fact regarding ing of the key from

Naveen Manta in the police challan nor he mentioned in the Ext.PWI1/A. He
also stated that Atul Rokta (PW25) met hi .6.2013 and prior fo this, he
did not consult him. He also stat hat key of the room of Atul was found
near the door, which was kept f&@s’ro’red that he made statement to
the effect that key of the roo as-obtained from the owner of the building
Naveen Manta is in . admitted that Atul was not present and also
was not contac ed@ such, no permission was obtained to open the
room, however, he/self stated that we tried to contact, but he could not

cont im.

If the aforesaid versions putforth by PWs1, 2, 4 and 26, who are

ses to recovery Ext.PWI1/A, are perused in conjunction, it creates
on with regard to the recovery of brown colored towel from the
residence of Aful on 17.6.2013. All the aforesaid witnesses have in unison
stated that when they visited the house of the Atul (PW25), room was locked.
All the witnesses have given contradictory version with regard to their having
procured key of the room. As per PW1 Ram Lal, key was found in the purse of
the accused, who was admittedly not present on the spot at the time of the

recovery of towel Ext.P1/A. To the contrary, PW2 complainant claimed that
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key was with her, which she found in the room situate at Indernagar, where

she stayed with the accused. PW26 SI Madan Lal claimed that key of the

room was taken from the owner of the building, who categ

that key was obtained by police from him, rather he deposed thatroom was

not opened by the police in his presence. S
32. Having carefully perused aforesaid ve put forth by the
witnesses of recovery, this Court finds conside force in the argument of

Mr. Chitkara, that recovery, if any, of towel hproved in accordance with

L qua the same could not be

law, and as such, finding, if any, gi by the F
taken into consideration by thecourt while ascertaining the guilt of the

accused.

33. After sed statements/depositions having been
made by the’/ma eri@cuﬂon witnesses i.e PW1, PW2, PW8 and PW25, this
Court has no_hesit n to conclude that prosecution has been not able to

yond reasonable doubt that on the date of alleged incident,

trix,”PW2 was subjected to sexual intercourse against her wishes
>atedly, initially at the room of Atul PW25 and subsequently, in the room of
W8-Minakshi. Statement of prosecutrix PW2, is full of contradictions and does
not inspire confidence, rather version putforth by her is not at all probable but
even if the same is examined/scrutinized in the light of the statements having
been made by other material prosecution witnesses i.e. PW8 and PW25, it
compels this Court to draw inference that story putforth by the prosecutrix is

not worth credence and court below wrongly placed heavy reliance upon
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the sole testimony of the prosecutrix, while holding accused guilty of having
committed offence punishable under Section 376 IPC.
34. There cannot be any quarrel with the propositic aw @'d

down by the Hon'ble Apex Court in catena of pronouncements.that in case

of rape, evidence of prosecutrix must be given predomi t consideration,

and finding of guilt in case of rape can be based uponthe uncorroborated

evidence of the prosecutrix, but apart from e, Hon'ble Apex court has

also held that if the story put forth by the '- trix is improbable and belies

logic, placing sole reliance upon tatement would be violence to the very

principles which govern the apgreciation/of evidence in a criminal matter. In

this regard, reliance is place judgment rendered by the Hon'ble Apex

Court in case titled T@ in alias Tammu v. State of NCT of Delhi, (2009)
|

een held as under:-

15 SCC 566, erein

Ue that in a case of rape the evidence of the prosecutrix
must be given predominant consideration, but to hold that this
evidence has to be accepted even if the story is improbable and
belies logic, would be doing violence to the very principles which
govern the appreciation of evidence in a criminal matter. We are
of the opinion that story is indeed improbable.

stfory to PW.2 on his return from the market and he had very
gracefully told the appellant that everything was forgiven and
forgotten but had nevertheless lured him to the police station. If
such statfement had indeed been made by the PW2 there would
have been no occasion to even go fo the police statfion.
Assuming, however, that the appellant was naive and unaware
that he was being lead deceitfully to the police station, once
having reached there he could not have failed to realize his
predicament as the trappings of a police station are familiar and
distinctive. Even otherwise, the evidence shows that the appellant
had been running a kirana shop in this area, and would, thus,
have been aware of the location of the Police Station. In this view
of the maftter, some supporting evidence was essential for the
prosecution's case.

X 10.We note from the evidence that PW.1 had narrated the sordid

11. As already mentioned above the medical evidence does not
support the commission of rape. Moreover, the two or three
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persons who were present in the factory premises when the rape
had been committed were not examined in Court as witnesses
though their statements had been recorded during the course of
the investigation.

12.In this background, merely because the vaginal swabs a
salwar had semen stains thereon would, at best, be evide

any account. The courts below were to
that as no written accounts had been

time and particularly Ord
counsel for the app t had—pointed out that though the
appellant had b se ced to imprisonment for a term of
seven years, he.had adyexceeded that period but was still in
custody and h ordingly bailed out after verifying this
fact on 16thNov
not have fpassed a detailed order in this background but as an

tion\of rape, is one of the most stigmatic of crimes, it calls

rinterventior’at any stage.”

9. The aforesaid judgments lay down the basic principle that
ordinarily the evidence of a prosecutrix should not be suspect
and should be believed, the more so as her statement has to be
evaluated at par with that of an injured witness and if the
evidence is reliable, no corroboration is necessary. Undoubtedly,
the aforesaid observations must carry the greatest weight and we
respectfully agree with them, but at the same fime they cannot
be universally and mechanically applied to the facts of every
case of sexual assault which comes before the Court. It cannot
be lost sight of that rape causes the greatest distress and
humiliation to the victim but at the same time a false allegation of
rape can cause equal distress, humiliation and damage to the
accused as well. The accused must also be protected against the
possibility of false implication, particularly where a large number
of accused are involved. It must, further, be borne in mind that
the broad principle is that an injured witness was present at the
time when the incident happened and that ordinarily such a
witness would not tell a lie as to the actual assailants, but there is
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no presumption or any basis for assuming that the statement of
such a witness is always correct or without any embellishment or
exaggeration. Reference has been made in Gurmit Singh's case
to the amendments in 1983 to Sections 375 and 376 of the India
Penal Code making the penal provisions relating to rape more
stringent, and also to Section 114A of the Evidence Act
respect to a presumption to be raised with regard to allegat
of consensual sex in a case of alleged rape. It is howeyve
significant that Sections 113A and 113B too were ~Ainserted
the Evidence Act by the same amendment by whickh certain
presumptions in cases of abetment of suicide
have been raised against the accused. These

similar presumption with respect to/ tape
the presumption under Section 114Ais
applicability. This clearly shows that in so

an, at best, be adjudged on the
jured witness would fell a lie or

Additionally her stateme
principle that ordinarily~no
implicate a person f ly.
principles that this casexand others such as this one, need to be
examined.

11. The veracity of the story projected by the prosecution qua
allegations of rape must, thus, be examined. It has come in the
evidence of PW8 that the prosecutrix had been married while a
child but her gauna had not been performed as her husband,
had, in the meanwhile, taken a second wife. The Doctor PW1 Dr.
Smt. Christian has, however, opined that the prosecutrix was so
habituated to sexual intercourse that it was not possible to
ascertain as to when she had last been subjected to it. It has also
come in the evidence of PW8 that the police had often
questioned the prosecutrix as to why she was indulging in
prostitution. The prosecutrix herself also admitted that she had
once been arrested in the Ajanfa Hotel case but had been
bailed out by Shri Bansal, Advocate. It is indeed surprising that
though, as per her allegations, all 13 accused had assaulted her
one after the other, but the doctor did not find even a scratch on
her person. The trial court and the High Court have not accepted
the plea raised by the accused as to the adverse character of
the prosecutrix as the evidence on this score was not conclusive.
We are of the opinion, however, that in the light of the facts
mentioned above, it is probable that the prosecutrix was indeed
involved in some kind of improper activity.
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12. The other evidence in the matter would have to be examined
in this background. Primary emphasis has been placed by Mr.
Ranjit Kumar on the identification of the accused. It has been
submitted that the identification itself was faulty whereas the
State Counsel has argued to the contrary and submitted that
the accused were known to the prosecutrix she had bee
position to identify them. The question of identification is,
mind, the determining factor in this case. In the FIR the prosect
has named four of the accused as having committed rape ©
her, they being Nandoo, Bindu, Pinfoo and Raju. P
unsure, as to the identity of the accused, however,

It is also significant that the Court had reco
after she had named the five accused. sh

been arrested on the day of the incident’and that she had been
called to visit the police sf n several times o identify them and
that the police had ofte ened her and her daughter that if
they did not come t e po tation they would file a case
against them. In t aragraph of her examination-in-chief
ts as not in a position to identify the
ent or even in Court. It is significant that
r and all the accused were residents of
the prosecutrix's evidence she was aware

ted with any of the boys at the fime of incident and did
not know their names and was not in a position to recognize
them. In paragraph 46 of the evidence, this is what she had to
say:

"Police personnel had taken me to Police Station at about 2.30
O'clock in the night. Immediately after lodging the report there,
they came at the place of occurrence taking me there and had
got identified the accused persons having taken them out of their
houses. Then the police personnel had taken the accused
persons also at the Police Station. In that night nine boys had
been brought having arrested. Remaining five boys had been
brought by the police on the second day. | had identified those
also in the Police Stafion.

After arrest of nine-ten boys, they had taken near the house
where incident had taken place and they had asked to identify
the remaining boys. Then | had identified 4-5 boys from that
crowd. | had gone to the Police Station having sit in Daga with all
those boys. Witness now states that 2-3 boys had been arrested
from the houses, remaining 6-7 boys had been arrested from
Dance site, remaining 4-5 boys had been brought having
arrested on the second day.

| had not gone to the houses of the boys for identification. Police
personals had called them in the hotel and | used to identify them
there."
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We are of the opinion that in the light of the categorical
statements of the two main prosecution witnesses, the
identification of the accused is extremely doubtful.

13. The test identification parade conducted by PWS5 Sakhar
Mahilong, Naib Tehsildar is equally farcical. This witness stated

36 persons in all, including 9 of the accused, had “oe
associated with the parade held by him on 30th December 19
but he also admitted that the 9 accused had been covered with

%)

black and brown coloured blankets. To our mind e o%g
inference that can be drawn from this admissiomis thatSimiler a
distinctive blankets had been provided so as facilitate > the

14. The learned State counsel ha
emphasis on the fact that the und
accused to the investiga
examiner to be stain
the prosecution story. | e
the identification of the ciccuse
the underwear b
chosen to exami
have gone thr
the investigati icer. We notice that the underwear of some

ver, placed special
erwear/handed over by the

fficer were found by the chemical
ith semen which corroborated
the fact that we have found
o be doubftful, the recovery of

aningless. But we have nevertheless
submission as well. In this connection, we

e surprising, that some of them had done so three days
after the incident. The recovery of the stained underwear is a
factor which, by itself, cannot support a case of rape against the
accused.

15. On an examination of the entire evidence, we are of the
opinion that it would be difficult to conclusively show the
involvement of each of the accused beyond reasonable doubt.
To our mind the fruth and falsehood are so
inextricably intertwined, that it is impossible to discern where one
ends and the other begins.

16. As already noted above Raju, son of M. Billya did not file an
appeal in this court. In the light of the fact that we have found
the prosecution story o be doubftful, Raju too must be given the
benefit of doubt in the light of the judgments in Raja Ram & Ors.
Vs. State of M.P. (1994) 2 SCC 568, Arokia Thomas vs. State of T.N.
(2006) 10 SCC 542 and Suresh Chaudhary etc. vs. State of Bihar
(2003) 4 SCC 128. We, accordingly allow the appeals and acquit
the present appellants, as also Raju son of M. Billya.
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36. Reliance is placed on judgment rendered by the Hon'ble
Supreme Court in case titled Radhu v State of Madhya Pradesh, (2007) 12 SCC

57, wherein it has been held as under:- O S

“6. 1t is now well settled that a finding of guilt in a case of rape,
can be based on the uncorroborated evidence of The§
prosecutrix. The very nature of offence makes it difficult to get
direct corroborating evidence. The evidence of the prosecutrix
should not be rejected on the basis of minor discrepancies and
contradictions. If the victim of rape states on oath that she was
forcibly subjected to sexual intercourse, her statement will
normally be accepted, even if it is uncorroborated, unless the
material on record requires drawing of an inference that there
was consent or that the entire incident was improbable or
imaginary. Even if there is consent, the act will sfill be a 'rape’, if
the girl is under 16 years of age. It is also well settled that absence
of injuries on the private parts of the victim will not by itself falsify
the case of rape, nor construed as evidence of consent. Similarly,
the opinion of a doctor that there was no evidence of any sexual
intercourse or rape, may not be sufficient to disbelieve the
accusation of rape by the victim. Bruises, abrasions and scratches
on the victim especially on the forearms, writs, face, breast, thighs
and back are indicative of struggle and will support the
allegation of sexual assault. The courts should, at the same time,
bear in mind that false charges of rape are not uncommon. There
have also been rare instances where a parent has persuaded a
gullible or obedient daughter to make a false charge of a rape
either to take revenge or extort money or to get rid of financial
liability. Whether there was rape or not would depend ultimately
on the facts and circumstances of each case.”
N~

7.Sumanbai (PW-3) stated in her evidence that when she entered
the hut of Gyarsibai responding to her invitation, Radhu who was
inside the hut, shut the door and forcibly committed rape by
inserting his penis twice; that when she started crying, Radhu
gagged her with cloth and kept her confined in the room during

the night and released her only the next day morning; and that

thereafter she went and informed her mother as to what

happened. This version is in consonance with her report of the

incident recorded in the FIR (Ex.P5) which was read over and
accepted by her in her evidence. Lalithabai (PW-4) stated that
when her daughter returned on Tuesday morning and told her
that Radhu had raped her by force the whole night. Significantly,
the prosecutrix, in her cross-examination, has given a completely
different version. She stated that when Radhu committed the
'bad' act by inserting his penis twice, she fainted and remained
unconscious throughout the night; that she came back to her
senses only the next day morning; that she did not know what
happened during the night; that when she regained
consciousness and walked out of the place, Radhu was present
but Gyarsibai was elsewhere. She also asserted that she told the
police that she had become unconscious when the 'bad' act was
committed. If she lost consciousness when the alleged act was
committed, and if she regained consciousness only the next
morning and left the house of Gyarsibai without any obstruction,
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the prosecution case that the prosecutrix was gagged by Radhu,
that the prosecutrix was confined in his house during the entire
night by use of force by Radhu, that she was freed by Radhu only
the next morning, becomes false.

8. In her examination-in-chief, Sumanbai categorically stated
Gyarsibai called her to her house when she was going to thesh

of Sony for buying sugar and tea. In her oral report of the incide
registered as FIR (Ex.P5), she had stated that

Gyarsibai's house, while on the way to the shop. But |
examination, she stated that Gyarsibai called

also stated that she could not ftell t
purchased by her at that time. Thus, t
the incident occurred when she was
purchase tea and sugar is not proved.

9. Sumanbai stated that the incid

night, that she returned on Tuesd ning and her father

retfurned on Wednesday; t she and her father went to the
house of Gulabbai and R Lal at Barud and she narrated the
incident to Ramlal, th a o accompanied them to the
Barud Police Station. anb mother Lalita Bai (PW4) also

nes her husband took their daughter
ice ‘Station, and that after returning from

mlal at Barud and Ramlal accompanied them to the
ion. But, Raom Lal was not examined. Ram Lal's wife
, examined as PW-5, was declared hostile and she
denied that Mangilal and Sumanbai visited their house and
informed them about the incident. She also stated that neither
she nor her husband accompanied Sumanbai to the Police
Station. Therefore the prosecution case that Sumanbai and her
father informed Ramlal about the incident on 30.1.1991 appears
to be doubtful.

10. Sumanbai's mother Lalithabai states that when Sumanbai did
not return on Monday night, she and her son-in-law Ramesh
searched for her up to 3 a.m. on Tuesday morning. In her cross-
examination, she stated that she searched for Sumanbai in the
vilage, and that she also asked Gyarsibai about Sumanbai. In the
cross-examination, she stated that she did not remember whose
houses she went to enquire about her daughter, and that she did
not remember whether she had gone to anyone's house at all.
Lalithabai further stated that she told her son-in-law Ramesh
about the incident and asked him to go to Chacharia to inform
her husband about the incident and to bring him back. Mangilal
also said his son-in-law came and informed him about the
incident. Sumanbai stated that her brother-in-law was sent to
bring back her father; that her brother-in-law's name is Ramesh
but the SHO wrongly wrote his name as Dinesh in the FIR.
Significantly, Dinesh or Ramesh, brother-in- law of Sumanbai was
not examined to corroborate that there was a search for
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Sumanbai on the night of 28.1.1991 or that he was appraised
about the incident by his mother-in-law on 29.1.1991 and that he
went and informed his father-in-law about the incident.

11. Thus the two persons (other than the parents) who we
allegedly informed about the incident namely Rames
29.1.1991) and Ramilal (on 30.1.1991) were not examined. o
consequently there is no corroboration.

she found that her menstrual cycle had not g d rubic
hair had not developed, and that her hymen
the rupture was old. She stated that they
private parts and she could not give a inion as\to whether
any rape had been committed. These also recorded in the
examinatfion Report (Ex. P8). She, referred to an
abrasion on the left eloow and a's n the arm and a
contusion on the right leg, of Su e further stated that
she prepared two vaginal swabs for examination and handed it
over along with the icoat of anbai to the police
constable, for being sen examination. But no evidence is
placed about the resulfs of t mination of the vaginal swabs
and petticoat. Thus, t edic vidence does not corroborate
the case of sexual e orrape.

e sole testimony of the prosecutrix and
at Sumanbai had an abrasion on the left

rongful confinement or hurt, if the evidence of
utrix is found to be not trustworthy and there is no

14. Lalithabai says that when Sumanbai did not refurn, she
enquired with Gyarsibai. Sumanbai also says that she used to
often visit the house of Gyarsibai. She says that Radhu's parents
are kaka and baba of her mother and Radhu was her maternal
uncle. The families were closely related and their relationship was
cordial. In the circumstances, the case of the prosecution that
Gyarsibai would have invited Sumanbai to her house to abet her
son Radhu to rape Sumanbai and that Gyarsibai was present in
the small house during the entire night when the rape was
committed, appears to be highly improbable in the light of the
evidence and circumstances.

15. The FIR states that one Dinesh was sent by Lalithabai to fetch
her husband. Lalitabai and Mangilal have stated that they did
not know anyone by the name Dinesh. Sumanbai stated in her
evidence that on 29.1.1991, as her father was away, her brother-
in-law went to bring back her father, that the name of her
brother-in-law is Ramesh, but the SHO wrongly wrote his name as
'‘Dinesh’. But none else mentioned about such a mistake. Neither
Ramesh nor Dinesh was examined.

16. The evidence of the prosecutrix when read as a whole, is full
of discrepancies and does not inspire confidence. The gaps in the
evidence, the several discrepancies in the evidence and other
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circumstances make it highly improbable that such an incident
ever took place. The learned counsel for the respondent
submitted that defence had failed to prove that Mangilal, father
of prosecutrix was indebted to Radhu's father Nathu and
consequently, defence of false implication of accused should e
rejected. Attention was invited to the denial by the mothera

father of the prosecutrix, of the suggestion made on behalfof
defence, that Sumanbai's father Mangilal was indebted

prove the charges. We are safisfied thaf/the evide
warrant a finding of guilt at all, and the

erred in returning a finding of guilt.
aside the judgments of
of all charges.”

17. We, therefore, allow the appeg
the courts below and acquit the ack

Reliance is placed\on judgment rendered by the Hon'ble

as been held as under:-

{'18. However, the evidence of the prosecutrix does not inspire

fid e. The occurrence took place at about 12.30 p.m. on a
S ~ The High Court has observed that on a Sunday, if the
prosecutrix had raised an alarm it would have been heard by
many persons who would have immediately come to her rescue,
particularly in such a society where the respondent No.1 resided.
On a Sunday most of the residents are at home at about 12.30
p.m. and, therefore, it was surprising that no one heard the cries
of the appellant when she was raped by respondent No.1. There
affer also the conduct of the prosecutrix is rather surprising. She
was loitering in the locality till about 2.30 p.m. i.e. for about 2 hours
after the incident. She again went fo the flat of respondent No.1
on the second floor after having come down immediately affer
the occurrence. The reason given by her is that she wanted to
return the keys to respondent No.1. At one stage she stafed she
had decided to handover the keys to one of the neighbours, but
actually she did not handover the keys to anyone. When she
went up to the flat of respondent No.1 she met PW.2 and his wife.
But she did noft tell them about the incident. She then came back
home and went to sleep. In the evening when her husband came
she did not report the incident fo him. Af night, as usual, she
cooked food for the family and went o sleep. Next morning she
came to the society and attended to her routine work.
Admittedly she worked in four flats on that day but she did not
report the matter to anyone. Later in the afternoon she went to
the house of her brother. It is there for the first fime that she
reported the matter to her sister-in- law Smt. Tarabai, who has not
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been examined. Only thereafter they went to the police station
and lodged the report at about 3.00 p.m.

19.Respondent No.1 in his examination under Section 313 Cr. P.C.
stated that the case had been fabricated only to extort mone

He was a resident of the State of Karnataka and that is why P¥
Manohar Sawant, a Shivsena leader, supported the prosec A
false case had been lodged against him. On 25th April, 1992%he
prosecutrix had asked him for some money but he ref
her saying that her salary had already been paid by h
26th April, 1992 she again came to him and i >raand
money which he refused. She threatened him sayingihat if ke did
not give her money, he will have to fac
sum and substance, the defence of res

be that no such occurrence took place all and a false case
had been filed to extort money from respo nt No.1 who was a

government employee.
20.In cross-examinafion PW.1 (prose@sserted that she was

defermined tfo lodge a ¢ aint. She atso knew that taking bath
would cause disappeara f the evidence of rape and yeft she
took a bath as she was feeling.dirty, Thereafter she went to sleep.

21.0n an overall a
and her cond
not a reliable

eci n of the evidence of the prosecutrix
ve ‘come to the conclusion that PW.1 is
, therefore, concur with the view of the
iction cannot be safely based upon the

f the prosecutrix inspires confidence and appears to
| and truthful. The evidence of the prosecutrix in this
ot of such quadlity, and there is no other evidence on
record which may even lend some assurance, short of
corroboration that she is making a truthful statement. We,
therefore, find no reason to disagree with the finding of the High
Court in an appeal against acquittal. The view taken by the High
Court is a possible, reasonable view of the evidence on record
e and, therefore, warrants no interference. This appeal is dismissed.”

X\? . It is quite apparent from the aforesaid exposition of law that
ordinarily, the evidence of prosecutrix should not be suspected and should be
believed and if the evidence is reliable, no corroboration is necessary, but the
Hon'ble Apex Court in the aforesaid judgments, has very carefully observed
that statement made by the prosecutrix cannot be universally and
mechanically applied to the facts of every case of sexual assault which

comes before the Court because rape cases cause the greatest distress and
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humiliation to the victim but at the same time, false allegation of rape can

cause equal distress, humiliation and damage to the accused as well. The

was present at the fime when the incident hapgpened that ordinarily such

a witness would not tell a lie as to the act assailants, but there is no

presumption or any basis for presuming tho atement of such a witness is

always correct or without any em%ﬁ%en or exaggeration. In the case at
de

hand, as has been discussed statement of prosecutrix is full of

confradictions and story put™orth™My her is highly improbable. Evidence

available on record ests that it was prosecutrix, who of her own
volition, join y of the accused and thereafter, came to Shimla
from Rohru. \RW8 and PW25 have categorically deposed before the court

t they joined the company of the prosecutrix and accused on the

of the prosecutrix as they were of her prior acquaintance.

e :’Ien’rs having been made by PW8 and PW25 clearly suggest that they

>
d

<&
Ne ed throughout with the accused and prosecutrix on the dates of
alleged incident, coupled with the fact that nothing has emerged in the
medical evidence suggestive of the fact that prosecutrix was subjected to
sexual intercourse in recent times. Leaving everything aside, it has specifically
come in the statement of prosecutrix that she wanted to marry accused. She

categorically stated in her cross-examination that she lodged FIR against the

accused to pressurize him to solemnize marriage with her. If evidence, be it
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ocular and documentary, is read in its entirety, it nowhere indicates that
prosecutrix was subjected to sexual intercourse by the accused and as such,

jec@d

any of the

her sole testimony being highly improbable, deserves to
outrightly, especially, when same has been not corroborated b
material prosecution witnesses. &

39. The Hon'ble Supreme Court in case fitle i Sandeep @ Deepu

v. State (NCT) of Delhi, 2012 (8) SCC 21, has h hat sterling withess should

be of a very high quality and caliber, ersion should, therefore, be

unassailable. The Hon'ble Apex C has heldthat such witness should be in
a position to accept it for its face v without any hesitation. To test the

quality of such a witness, the status-of the witness would be immaterial and
what would be rele uthfulness of the statement made by such a
witness. Wh woul@nore relevant would be the consistency of the
statement ri the starting point till the end. Relevant paras of the

ju is reproduced herein below:-

22. In our considered opinion, the ‘sterling witness’ should be of a
very high quality and caliber whose version should, therefore, be
unassailable. The Court considering the version of such witness
should be in a position to accept it for its face value without any
hesitation. To test the quality of such a witness, the status of the
witness would be immaterial and what would be relevant is the
truthfulness of the statement made by such a witness. What would
be more relevant would be the consistency of the statement right
from the starting point ftill the end, namely, at the time when the
witness makes the initial statement and ultimately before the
Court. It should be natural and consistent with the case of the
prosecution qua the accused. There should not be any
prevarication in the version of such a witness. The witness should
be in a position to withstand the cross- examination of any length
and howsoever strenuous it may be and under no circumstance
should give room for any doubt as to the factum of the
occurrence, the persons involved, as well as, the sequence of it.
Such a version should have co-relation with each and everyone
of other supporting material such as the recoveries made, the
weapons used, the manner of offence committed, the scientific
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evidence and the expert opinion. The said version should
consistently match with the version of every other witness. It can
even be stated that it should be akin to the test applied in the
case of circumstantial evidence where there should not be any
missing link in the chain of circumstances to hold the accus
guilty of the offence alleged against him. Only if the versio
such a witness qualifies the above test as well as all other<sin

by the Court without any corroboration and based o
guilty can be punished. To be more precise, the ver,
said witness on the core spectrum of the cri
intact while all other attendant materials, mely, oral,
documentary and material objects sho j i
in material particulars in order to ena
offence to rely on the core version to si
materials for holding the offender guj

23.0n the anvil of the above principle
of PW- 4, the prosecutrix, ikisynfortunate
failed to pass any of the

at the said witness has
ts mentioned above. There is total
variation in her version fr as stated in the complaint and
what was deposed b e the rt at the time of trial. There are
material variations/as r ds the identification of the accused

3 ner in which the occurrence took
itnesses did not support the story of the

made. THe FSL report-did not co-relate the version alleged and
ix failed to instill the required confidence of the
to confim the conviction imposed on the

the above slippery evidence on record against the
appellants when we apply the law on the subject, in the decision
reported in State of Punjab v. Gurmit Singh & Ors. (supra), this
Court was considering the case of sexual assault on an young girl
below 16 years of age who hailed from a village and was a
student of 10th standard in the Government High School and that
when she was returning back to her house she was kidnapped by
three persons. The victim was stated to have been taken to a
fubewell shed of one of the accused where she was made fo
drink alcohol and thereafter gang raped under the threat of
murder. The prosecutrix in that case maintained the allegation of
kidnapping as well as gang rape. However, when she was not
able to refer to the make of the car and its colour in which she
was kidnapped and that she did nof raise any alarm, as well as,
the delay in the lodging of the FIR, this Court held that those were
all circumstances which could not be adversely attributed to a
minor girl belonging to the poor section of the society and on that
score, her version about the offence alleged against the accused
could not be doubted so long as her version of the offence of
alleged kidnapping and gang rape was consistent in her
evidence. We, therefore, do not find any scope to apply
whatever is stated in the said decision which was peculiar to the
facts of that case, to be applied to the case on hand.
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25. In the decision reported in Ashok Kumar v. State of
Haryana (supra), this court while dealing with the offence

under Section 376 (2) (g) IPC read with explanation held as under
in Para 8:

“8.Charge against the appellant is under Section 376(2)(g) l
order to establish an offence under Section 376(2)(q) IPC,

with  Explanation | thereto, the prosecution must odd e

&

concert and in such an event, if rape had been comm
even one, all the accused will be guilty irespecti

completed act of rape by each one ed, In other
words, this provision embodies a principl joint liability and the
essence of that liability is the existence of c on intention; that
common intention presupposes pFic which may be
determined from the conduct of o ars revealed during the
course of action and it could arise and ormed suddenly, but,

there must be meeting
same intention independ
cases, there must be

measure of jointness i com

f enough to have the
of each of the offenders. In such
sharing marking out a certain

26. Applying t principle to the case on hand, we find
that except th of the prosecutrix that too in her chief
examinatio i igus addifions and fotal somersault in the
Cross exg xn with no support at all at the instance of her
i ew who according to her were present in the

he absence of semen in the socks which was stated to
used by the accused as well as the prosecutrix to
semen, apart from various other discrepancies in the
mafter of recoveries, namely, that while according to the
prosecutrix the watch snatched away by the accused was ‘Titan’
while what was recovered was ‘Omex’ watch, and the chain
which was alleged to have been recovered at the instance of
the accused admittedly was not the one stolen, all the above
factors do not convincingly rope in the accused to the alleged
offence of ‘gang rape’ on the date and time alleged in the
chargesheet.

27. In the decision reported as State of Himachal Pradesh v. Asha
Ram - AIR 2006 SC 381, this Court highlighted the importance to
be given to the testimony of the prosecutrix as under in para 5:

S It is now well-settled principle of law that
conviction can be founded on the testimony of the prosecutrix
alone wunless there are compelling reasons for seeking
corroboration. The evidence of a prosecutrix is more reliable than
that of an injured witness. The testimony of the victim of sexual
assault is vital, unless there are compelling reasons which
necessitate looking for corroboration of her statement, the courts
should find no difficulty in acting on the testimony of a victim of
sexual assault alone to convict an accused where her testimony
inspires confidence and is found to be reliable. It is also a well-
settled principle of law that corroboration as a condition for
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judicial reliance on the testimony of the prosecutrix is not a
requirement of law but a guidance of prudence under the given
circumstances. The evidence of the prosecutrix is more reliable
than that of an injured witness. Even minor conftradictions or
insignificant discrepancies in the statement of the prosecutrix
should not be a ground for throwing out an otherwise religb
prosecution case.” (emphasis added)

28. That was a case where the father alleged to hav
the offence of rape on one of his daughters who was
him while his wife was living separately
relationship. While dealing with the said
prosecutrix, namely, the daughter, apart from complaint
erin the
of the prosecutrix in

rited acceptance

as>the
victim is more reliable even that of @ ed witness. It was also
laid down that minor contradictions and discrepancies are

insignificant and immaterial jn the case-ofthe prosecutrix can be
ignored.
29. As compared to fi ase hand, we find that apart from

the prosecutrix no ing her own version, the other oral as
so do not support the case of the

aterial contradictions leave alone lack

slaught on her by two men that too against her wish. In
such circumstances, it will be highly dangerous tfo rely on such
version of the prosecutrix in order to support the case of the
prosecution.

30. In the decision reported as Lalliram & Anr. v. State of Madhya
Pradesh (supra) in regard to an offence of gang rape falling
under Section 376 (2) (g) this Court laid down the principles as
underin paras 11 and 12:

“T1. It is true that injury is not a sine qua non for deciding whether
rape has been committed. But it has to be decided on the
factual matrix of each case. As was observed by this Court
in Pratap Misra v. State of Orissa where allegation is of rape by
many persons and several times but no injury is noticed that
certainly is an important factor and if the prosecutrix's version is
credible, then no corroboration is necessary. But if the
prosecutrix's version is not credible then there would be need for
corroboration. (See Aman Kumar v. State of Haryana.)

12. As rightly contended by learned counsel for the appellants, a
decision has to be considered in the background of the factual
scenario. In criminal cases the question of a precedent
particularly relating to appreciation of evidence is really of no
consequence. In Aman Kumar case it was observed that a
prosecutrix complaining of having been a victim of the offence of
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rape is not an accomplice. There is no rule of law that her
testimony cannot be acted upon without corroboration in
material particulars. She stands on a higher pedestal than the
injured witness. In the latter case there is injury in the physical form
while in the former both physical as well as psychological and
emotional. However, if the court finds it difficult to accep
version of a prosecutrix on the face value, it may searc
evidence direct or circumstantial.” (emphasis added)

31. When we apply the above principles to the case o
find the prevaricating statements of the prose

the breast
or the thighs of the prosecutrix and onl inor abrasion on the

right side neck below jaw was noted

intercourse one after the other agaipst-her. | was so, it is hard
to believe that there was no othe on the private parts of
the prosecutrix as highlighted in the ‘said decision. When on the

face value the evidence is found to be_défective, the attendant
circumstances and oth vidence have to be necessarily
examined to see whet the “allegation of gang rape was true.
Unfortunately, the ve of o called eye witnesses to at
least the initial par ime has not supported the story of the
ant eircumstances also do not co-relate
ainst the appellants. Therefore, in the
oration of the prosecution version to the

32. In the\decision reported as Krishan Kumar Mdalik v. State of
aryang/(supra) in respect of the offence of gang rape
tion 376 (2) (g). IPC, it has been held as under in paras
31 and 32:

“31. No doubt, it is frue that to hold an accused guilty for
commission of an offence of rape, the solitary evidence of the
prosecutrix is sufficient provided the same inspires confidence
and appears to be absolutely trustworthy, unblemished and
should be of sterling quality. But, in the case in hand, the
evidence of the prosecutrix, showing several lacunae, which
have already been projected hereinabove, would go to show
that her evidence does not fall in that category and cannot be
relied upon to hold the appellant guilty of the said offences.

32. Indeed there are several significant variations in material facts
in her Section 164statement, Section 161 statement (CrPC), FIR
and deposition in court. Thus, it was necessary to get her
evidence corroborated independently, which they could have
done either by examination of Ritu, her sister or Bimla Devi, who
were present in the house at the time of her alleged abduction.
The record shows that Bimla Devi though cited as a witness was
not examined and later given up by the public prosecutor on the
ground that she has been won over by the appellant.” (emphasis
added)

33. Applying the said principles to the facts of the case on hand,
we find that the solitary version of the chief examination of PW-4,
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the prosecutrix cannot be taken as gospel truth for its face value
and in the absence of any other supporting evidence, there is no

scope to sustain the conviction and sentence imposed on the
34. The prosecution has miserably failed to establish the gu

appellants.
i
gang rape faling underSection 376(2) (g).|PC agains

appellants. The conviction and sentence imposed on ‘the

sentence passed by the trial Court and confirn
Court are hereby set aside. The appell itted of all
the charges and they be set aft liberty f
any other case.

an accused on the charge of rape,
with utmost sensitivity, examining the

probakilifi f a case and not get swayed by minor
%« insignificant discrepancies in the evidence of
R

it seeks to establish and such onus never shifts. It is no part of the
duty of the defence to explain as to how and why in a rape case
the victim and other witness have falsely implicated the accused.
Prosecution case has to stand on its own legs and cannot take
support from the weakness of the case of defence. However
great the suspicion against the accused and however strong the
moral belief and conviction of the court, unless the offence of the
accused is established beyond reasonable doubt on the basis of
legal evidence and material on the record, he cannot be
convicted for an offence. There is an initial presumption of
innocence of the accused and the prosecution has to bring
home the offence against the accused by reliable evidence. The
accused is entitled to the benefit of every reasonable doubt.
(Vide: Tukaram & Anr. v. The State of Maharashtra,, AIR 1979 SC
185; and Uday v. State of Karnataka, AIR 2003 SC 1639).

30. Prosecution has to prove its case beyond reasonable doubt
and cannot take support from the weakness of the case of
defence. There must be proper legal evidence and material on
record to record the conviction of the accused. Conviction can
be based on sole testimony of the prosecutrix provided it lends
assurance of her testimony. However, in case the court has
reason not to accept the version of prosecutrix on its face value,
it may look for corroboration. In case the evidence is read in its
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totality and the story projected by the prosecutrix is found to be
improbable, the prosecutrix case becomes liable to be rejected.

31.The court must act with sensitivity and appreciate the

evidence in fotality of the background of the entire case an
in the isolation. Even if the prosecutrix is of easy virtue/un

on the victim on the occasion complained of.

32. The instant case is required to be decided
aforesaid seftled legal propositions. We have

hereinabove. Even by any stretch of i
held that the prosecutrix was not knowi
the incident. The given facts and cir st
clear that ‘%
considered in fotality of the circu %@
evidence on record, in which Thek.l )

been committed, we are
inspire confidence. The

genesis of the crime suU
becomes entitled to th

s, make it crystal
ix is read and
alongwith the other
is alleged to have
e view that'her deposition does not
cution has not disclosed the true
fact-situation, the appellant

if the evidence of

33.In view of ve, appeals succeed and are allowed. The
judgment and r dafed 25.3.2009 passed by the High Court of

Delhi in

elian

| No. 53 of 2000 and that of the trial court

is placed on judgment rendered by the Hon'ble

Supreme Court in case titled Abbas Ahmad Choudhary v. State of Assam

(20

\

12

115, wherein it has been held as under:-

9. We are however, of the opinion that the involvement of Abbas
Ahmad Choudhary seems to be uncertain. It must first be borne in
mind that in her statement recorded on 17th September, 1997,
the prosecutrix had not attributed any rape to Abbas Ahmad
Choudhary. Likewise, she had stated that he was not one of those
who kidnapped her and taken to Jalalpur Tea Estate and on the
other hand she categorically stated that while she along with
Mizazul Hag and Ranju Das were returning to the village that he
had joined them somewhere along the way but had sfill not
committed rape on her. It is frue that in her statement in court she
has aftributed rape to Abbas Ahmad Choudhary as well, but in
the light of the aforesaid confradictions some doubt is created
with regard fo his involvement.

10.Some corraboration of rape could have been found if Abbas
Ahmad Choudhary too had been apprehended and taken to
the police stafion by P.W. 5 -Ranjit Dufta the Constable. The
Constable, however, made a statement which was corraborated
by the Investigating Officer that only two of the appellants Ranju
Das and Md. Mizalul Hag along with the prosecutrix had been
brought to the police station as Abbas Ahmad Choudhary had
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run away while en route to the police station. Resultantly, an
inference can be rightly drawn that Abbas Ahmad Choudhary
was perhaps not in the car when the complainant and two of the
appellants had been apprehended by Constable Ranjit Dutta.
11.We are, therefore, of the opinion that the involvement of
Abbas Ahmad Choudhary is doubtful. We are conscious of the
fact that in a matter of rape, the statement of the prosecutrix
must be given primary consideration, but, at the same time, the
broad principle that the prosecution has to prove its case beyond
reasonable doubt applies equally to a case of rape and there
can be no presumption that a prosecutrix would always tell the
entire story truthfully.

&

Reliance is placed on judgment. rende by the Hon'ble

Supreme Court in case titled Dinesh Jaiswal v. State of MP, (2010) 3 SCC 232,

wherein it has been held as under:-

ev ed reliance on Motfi Lal's case
(supra) to contend thakthe evi ce of the prosecutrix was liable
to be believed saven tional circumstances. There can be

this Court time but to hold that a prosecutrix must be
believed i

story prima facie inspires confidence. We are
at the present matter is indeed an exceptional

eady mentioned above, in our opinion, the story given by
the prosecutrix does not inspire confidence. We thus allow this
appeal, set aside the impugned judgments and direct that the
appellant be acquitted.”

Now, if this Court proceeds to test the version of prosecutrix

on the anvil of principles laid down in the aforesaid judgment, it has no

hesitation to conclude that testimony of prosecutrix is not worth credence as

there is total variation in her version; what was stated in the complaint and

what was deposed before the court at the time of trial. Similarly, there are

material contradictions in her version with regard to her having met accused

for the first time at Rohru and her meeting PW25 Atul and PW8 Minakshi at

Rohru and Shimla, respectively.
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recovery of Towel Ext.6/A. Medical/FSL report nowhere co-relates the version
of the prosecutrix that she was subjected to sexual intercourse by the
accused and as such, prosecutrix failed to instill the required ncq}o
bring home the guilt, if any, of the appellant-accused.

44, Though having carefully perused and exami tHe evidence,
available on record, this Court is of the definite vie at prosecution has

failed to prove that prosecutrix was subjected xual intercourse as alleged

by her on the alleged date of incident but there is another aspect of the

It is not the case of the

matter, if it is examined from o%ﬁlng e.
prosecutrix that she agreed to‘have ual intercourse with the accused

believing that he is likely to~marry” her and definitely, there was no mis-

conception of fact, S ific allegation of prosecutrix is that she told
accused to wait for il marriage, but he did not agree and forced him
upon her and\.co itted rape. Careful perusal of initial statement having

de by the prosecutrix under Section 154 Cr.PC/complaint Ext.PW2/A

with her despite her saying no to it and she requested him to wait fill the
marriage. In her statement before the court below, she stated that PW25 Atul
left the room in the morning and thereafter, accused Vikram committed
sexual intercourse with her without her consent forcibly. She further stated

that she asked the accused to perform marriage first, but her request was
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ignored by the accused, who thereafter committed forcible intercourse by
laying mattress on the floor of the room.
45, Though as has been categorically concluded S qur’r

(supra) that having perused evidence, this Court is convinced and satisfied

that there is no evidence worth the name that prosecutrix was subjected to

sexual intercourse on the date of alleged incident inifi at the residence of

PW25 and subsequently, at the room of PW8 kshi, but even if statement

of PW2 Prosecutrix is presumed to be corrg

mpels this Court to draw an
inference that there is no mis-c eption of fact as far as prosecutrix is
concerned, rather statement ;&Zfrix suggests that she of her own
agreed to have intercourse accused, because she herself, stated
that she reques’red Q wait till marriage, but he forcibly committed
infercourse. as oe in her statement that she asked the accused to
perform m Aforesaid statement having been made by

ix does indicate that she was fully aware of the moral quality and

risk’involved and she having considered the pros and cons of the

subjected herself to wishes of the accused. It is not in dispute that at the
of alleged incident, prosecutrix was major and was capable of
understanding the consequences of her having joined the company of the
accused, especially when the accused had allegedly brought her to Shimla
on the pretext of marriage. It also emerges from the statement of prosecutrix
and PW8 Minakshi that she wanted to marry accused, but parents of the

accused were not in favour of the same, that is why, they decided to elope,

meaning thereby, the prospect of marriage proposal not materializing was
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very much in the mind of prosecutrix, but despite that she joined the

company of the accused, who allegedly despite her opposition, sexually

assaulted her, but as has been taken note herein above

prosecutrix clearly reveals/indicates that her participation in the €exual act

was voluntary and deliberate. In this regard, reliance is p d on judgment

rendered by the Hon'ble Supreme Court in case titled Deelip Singh @ Dilip

Kumar v. State of Bihar, 2005 (1) SCC 88, wherei as been held as under:-

2.The victim girl lodged a complail police on 29.11.1988
i.e., long after the allege t of rape: the date of the report,
she was pregnant by six s. Broadly, the version of the victim
girl was that she and the a sed were neighbours and fell in
love with each other one~ddy, the accused forcibly raped
her and later con d saying that he would marry her, that
she succumbe en ties of the accused to have sexual
relations with ount of the promise made by him to

that the accused would marry the girl but the accused
marry her and his father took him out of the village to

sh the marital tie failed and therefore she was constrained
fo file the complaint after waiting for sometime.

27.0n the specific question whether the consent obtained on the
basis of promise to marry which was not acted upon, could be
regarded as consent for the purpose of Section 375 IPC, we have
the decision of Division Bench of Calcutta High Court in Jayanti
Rani Panda vs. State of West Bengal [1984 Crl.L.J. 1535]. The
relevant passage in this case has been cited in several other
decisions. This is one of the cases referred to by this Court in Uday
(supra) approvingly. Without going into the details of that case,
the crux of the case can be discerned from the following
summary given at para 7:

"Here the allegation of the complainant is that the accused used
to visit her house and proposed to marry her. She consented to
have sexual intercourse with the accused on a belief that the
accused would really marry her. But one thing that strikes us is......
why should she keep it a secret from her parents if really she had
belief in that promise. Assuming that she had believed the
accused when he held out a promise, if he did at all, there is no
evidence that at that time the accused had no intention of
keeping that promise. It may be that subsequently when the girl
conceived the accused might have felt otherwise. But even then
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the case in the petition of complainant is that the accused did
not till then back out. Therefore it cannot be said that till then the
accused had no intention of marrying the complainant even if he
had held out any promise at all as alleged."

The discussion that follows the above passage is important o <>
extracted hereunder:

qfe due to

"The failure to keep the promise at a future uncertai

order to come within the meaning of misconceptionh/of fact/the
fact must have an immediate relevance~The matfer would have
been different if the consent was obfa
that they were already married. In such e the consent could

grown girl consents to the act of se ercourse on a promise
of marriage and continues to ind
becomes pregnant it is a
an act induced by misc

Uity on her part and not
tion of fact. S. 90 IPC cannot be
called in aid in such ase rdon the act of the girl and
fasten criminal liabilit the er, unless the Court can be
assured that from % inception the accused never really
intended to marry h emphasis supplied)

The learn g rred fo the decision of Chancery Court in
Edgom Fotz,airoce (1885) 29 Ch.D 459 and observed

\This decjsion lays down that a misstatement of the intention of
dant in doing a particular act may be a misstatement
~“and if the plaintiff was misled by it, an action of deceit
may be founded on it. The particular observation at p. 483 runs to
the following effect: 'There must be a misstatement of an existing
fact." Therefore, in order to amount to a misstatement of fact the
existing state of things and a misstatement as to that becomes
relevant. In the absence of such evidence Sec. 90 cannot be
called in aid in support of the contention that the consent of the
complainant was obtained on a misconception of fact."

After referring to the case law on the subject, it was observed in
Uday, supra at paragraph 21:

"21. It therefore appears that the consensus of judicial opinion is in
favour of the view that the consent given by the prosecutrix to
sexual intercourse with a person with whom she is deeply in love
on a promise that he would marry her on a later date, cannot be
said to be given under a misconception of fact. A false promise is
not a fact within the meaning_of the Code. We are inclined to
agree with this view, but we must add that there is no strait jacket
formula for determining whether consent given by the prosecutrix
fo sexual intercourse is voluntary, or whether it is given under a
misconception of fact. In the ultimate analysis, the tests laid down
by the Courts provide at best guidance to the judicial mind while
considering a question of consent, but the Court must, in each
case, consider the evidence before it and the surrounding

Downloaded on -28/10/2020 18:58:13 :::HCHP



-54 -

circumstances, before reaching a conclusion, because each

case has its own peculiar facts which may have a bearing on the

question whether the consent was voluntary, or was given under

a misconception of fact. It must also weigh the evidence keeping

in view the fact that the burden is on the prosecution to prove

each and every ingredient of the offence, absence of copns <>
being one of them."

46. Hon'ble Apex Court in judgment in D &lip Kumar's

case (supra) while referring to various judgments, arrived at a conclusion that

consent given by the prosecutrix to have sexual intercourse with a person,

later date, cannot be said to be)given under mis-conception of fact. No

with whom, she is deeply in love on a pro at he would marry her on a

doubt, Hon'ble Apex Court in a said-Judgment has stated that there is no

strait jacket formula for d€termi whether consent given by the prosecutrix

fo sexual intfercours tary or whether it is given under a misconception
in each case consider the evidence before it and
the surroundi stances, before arriving at a conclusion because each
C its own peculiar facts which may have a bearing on the question

eth

consent was voluntary or was given under a misconception of fact.
e\case at hand, at the cost of repetition, though this Court has no iota of
oubt after having closely/minutely analyzed evidence that prosecution
miserably failed to prove that prosecutrix was subjected to sexual intercourse
by the accused, but bare perusal of statement of prosecutrix, if considered
solely, it itself suggests that she was deeply in love with the accused and
wanted to marry him. There is ample evidence available on record that

prosecutrix voluntarily joined the company of the accused with a view to
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marry him and she remained in the company of the accused for at least 2
days of her own volition and without there being any external pressure.

47. Leaving everything aside, prosecution invari ur@er
obligation to prove that prosecutrix is a reliable witness and her te€stimony is
sufficient to hold accused guilty of the alleged crime and t urden to prove
such, invariably lies on the prosecution, but incthe ¢ at hand, evidence
brought on record by the prosecution, as h een discussed in detail, is

wholly insufficient and does not inspire conf at all, rather story put forth

by the prosecution appears to be @%improoble and full of contfradictions
ctio

and as such, deserves outright r

48. In the case gt d,“hough there is no iota of evidence to
connect the accuse t ommission of offence alleged to have been
committed im, has been discussed herein above, evidence of
prosecutrix s Id be suspected unless her evidence is not reliable, but in

t case, sole testimony of prosecutrix, as has been examined herein

carefully, does not inspire confidence, rather appears to be highly
ebable and compels this Court, to arrive at a conclusion that she of her
volition, with a view to perform marriage, had joined the company of the
accused. Hence, having carefully perused the material available on record,
this Court finds that two views are possible and as such, one being beneficial
to the accused needs to be taken note of while determining the guilt of the
accused. In this regard, reliance is placed on judgment rendered by the

Hon'ble Apex Court in P. Satyanarayana Murthy v. District Inspector of Police

State of Andhra Pradesh and Anr. (2015) 10 SCC 152, wherein it has been held
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that if in the facts and circumstances, two views are plausible, then the

benefit of doubt must be given to the accused. Relevant para whereof is

being reproduced herein below:-

49.

“26.In reiteration of the golden principle which runs through the web
of administration of justice in criminal cases, this Court in Sujit Biswas
vs. State of Assam (2013)12 SCC 406 had held that suspicion, however
grave, cannot take the place of proof and the prosecution cannot
afford to rest its case in the realm of "may be” true but has to
upgrade it in the domain of “must be" true in order to steer clear of
any possible surmise or conjecture. It was held, that the Court must
ensure that miscarriage of justice is avoided and if in the facts and
circumstances, two views are plausible, then the benefit of doubt
must be given to the accused.”

In the case titled * alias

&

pachan v. Sub-inspector of

Police, Koyilandy and Anr. (20 10 519, the Hon'ble Apex Court, has

held as under:-

50.

NN

“56.It is a trite proposition of law, that suspicion however grave, it
cannot take the place of proof and that the prosecution in order to
succeed on a criminal charge cannot afford to lodge its case in the
realm of “may be frue” but has to essentially elevate it to the grade
of “must be true”. In a criminal prosecution, the court has a duty to
ensure that mere conjectures or suspicion do not take the place of
legal proof and in a situation where a reasonable doubt s
entertained in the backdrop of the evidence available, to prevent
miscarriage of justice, benefit of doubt is to be extended to the
accused. Such a doubt essentially has to be reasonable and not
imaginary, fanciful, infangible or non-existent but as entertainable by
an impartial, prudent and analytical mind, judged on the touch stone
of reason and common sense. It is also a primary postulation in
criminal jurisprudence that if two views are possible on the evidence
available, one pointing to the guilt of the accused and the other to
his innocence, the one favourable to the accused ought to be
adopted.”

Reliance is also placed on judgment rendered by the Hon'ble

Supreme Court in case titled T. Subramanian vs. State of Tamil Nadu, (2006)1

SCC 401, wherein it has been held that where two views are reasonably

possible from the very same evidence, prosecution cannot be said to have

proved its case beyond reasonable doubt, relevant para of the judgment is

reproduced herein below:
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10. The evidence throws out a clear alternative that the accused
was falsely implicated at the instance of PWs.1, 2 and 6. If two
views were possible from the very same evidence, it cannot be
said that the prosecution had proved beyond reasonable doubt
that the appellant had received the sum of Rs. 200/- as illega
gratification. We are, therefore, of the considered view thagt
trial court was right in holding that the charge agai
appellant was not proved and the High Court was not justifiec
interfering with the same.

11. We, therefore, allow this appeal, set aside~the o f f@
High Court and restore the order of the trial co vitting>the
appellant of the charge.

In this regard, reliance is also pla on judgment rendered by

(2002) 4 SCC 85, wherein it has beegz{eld as under:-

VAN
“We do not agree with the submissions of the learned counsel for

the appellants that under Section 378of the Code of Criminal
Procedure the High Court could not disturb the finding of facts of
the frial court even if it found that the view taken by the trial court
was not proper. On the basis of the pronouncements of this Court,
the settled position of law regarding the powers of the High Court
in an appeal against an order of acquittal is that the Court has full

owers to review the evidence upon which an order of acquittal
is based and generally it will not interfere with the order of
(ocquiffol because by passing an order of acquittal the

resumption of innocence in favour of the accused is reinforced.
The golden thread which runs through the web of administration
of justice in criminal case is that if two views are possible on the
evidence adduced in the case, one pointing to the guilt of the
accused and the other to his innocence, the view which is
favourable to the accused should be adopted. Such is not a
jurisdiction limitation on the appellate court but a Judge made
guidelines for circumspection. The paramount consideration of
the court is to ensure that miscarriage of justice is avoided. A
miscarriage of justice which may arise from the acquittal of guilty
is no less than from the conviction of an innocent. In a case
where the trial court has taken a view ignoring the admissible
evidence, a duty is cast upon the High Court to reappreciate the
evidence in acquittal appeal for the purposes of ascertaining as
to whether all or any of the accused has committed any offence
or not. Probable view taken by the trial court which may not be
disturbed in the appeal is such a view which is based upon legal
and admissible evidence. In the instant case the trial court
acquitted the respondents by not relying upon the testimony of
three eye- witnesses, namely, Kiran (PW7), Mukesh (PW12) and
Jagdish (PW22) on considerations which apparently appeared to
be extraneous. Such findings of acquittal apparently are based
upon erroneous views or the result of ignoring legal and
admissible evidence with the result that the findings arrived at by
the trial court are held to be erroneous. The High Court has
ascribed valid reasons for believing the statements of those
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witnesses by pointing out the illegalities committed by the trial
court in discarding their testimonies. The High Court has also rightly
held that the trial court completely ignored the basic principles of
law in criminal jurisprudence which entitles the accused to claim
the benefit of right of self-defence. Without there being any legal
and admissible evidence but swayed by finding some injuries on <>
the person of the accused, the ftrial court wrongly held that the
respondents were justified in causing the death of three persons in
exercise of their right of self-defence. No fault, therefore, can be
found in the judgment of the High Court on this ground.”

52. Conseqguently, in view of the detailed ussion made herein
above as well as law relied upon, this Court ha hesitation to conclude that
learned court below has not appreciated derice in its right perspective

and as such, findings returned byt deserve—1o be set-aside. Accordingly,

present appeal is allowed a jud t passed by the Court below is
quashed and set-aside and ellant-accused is acquitted of the offence
punishable under Se 3 . Bail bonds furnished by the appellants are
discharged. Fine-am any deposited by the appellant, be refunded to

him. Release\warrants be prepared forthwith.
Present appeal stands disposed of, so also pending

plications; if any.

ovember, 2018 (Sandeep Sharma),
anjit Judge
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