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JUDGMENT

Navaniti Prasad Singh, C.J.

1.The present intra court appeal has been filed by the Board of
Control for Cricket in India (“the BCCI” for short), being
aggrieved by the judgment and order of the learned single
Judge dated 7.8.2017 in W.P.(C) No.6925 of 2017.

2.The matter arises out of a disciplinary proceeding initiated
against the 1st respondent, Sri.S.Sreesanth. In the disciplinary
proceeding, the BCCI, considering the conduct of the
1st respondent, imposed a life ban on charges of alleged
involvement in spot fixing. The writ petition was not exactly
against the said decision in as much as the said decision of the
BCCI was issued on 13.9.2013 and this writ petition was filed
before this Court only on 28.2.2017. It so happened that
having suffered the order of life ban, the 1st respondent did not

take up any other proceedings. At that time, criminal
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prosecution under section 406 of the IPC, charges under the
Maharashtra Control of Organized Crimes Act, 1999 and the
Public Gambling Act, 1867 were pending. It is on 25.7.2015
that the criminal court discharged the 1st respondent.
Thereafter, the 1st respondent moved the BCCI for
reconsideration of their decision based on the plea that he had
now been discharged by the criminal court. But, the BCCI did
not agree with the same and in its meeting held on
18.10.2015, refused to review its earlier decision.

3.In January 2017, the 1st respondent applied to the BCCI to be
granted permission to play for the Glenrothes Cricket Club,
Fife, Scotland and as no order was forthcoming, the writ
petition was filed on or about 28.2.2017. It would appear that
the 1st respondent had reconciled himself with the order of the
BCCI banning him for life, which was about four years back.
However, we have just noticed this fact to show that all the
grievances that he is now trying to agitate before this Court,
were very much there four years back. But, he had not chosen

to agitate them.
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4.We have heard Sri.Rafiq Dada, learned Senior Counsel
appearing on behalf of the BCCI and Sri.Sivan Madathil,
learned counsel appearing for the 1st respondent and with their
consent, are disposing of this appeal at this stage itself.

5.The 1 respondent was a member of the Indian Premier League
Cricket Team, Rajasthan Royals. On 9.5.2013, they had a
league match with Kings XI Punjab at Mohali. Certain incidents
took place. On 16.5.2013, the 1% respondent was arrested by
the Delhi Police and he was remanded to police custody. On
17.5.2013, the BCCI suspended the 1 respondent. The matter
received a lot of publicity and on 21.5.2013 directions were
issued by the Supreme Court of India to constitute a committee
to enquire into the matter. The Supreme Court directed that
the BCCI Anti-Corruption Commissioner (“the Commissioner”
for short) should enquire into the matter. On 5.6.2013, the
Commissioner submitted a preliminary report. He clearly
opined that in view of the materials that were placed before
him, which included the video clippings, the recordings of

telephone conversations and other materials, he was convinced
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that the 1* respondent was involved in spot fixing. But, at the
same time, he noted that as the 1 respondent was in custody,
he was not able to hear his explanation to the allegations.

6.After his release from custody, on 24.6.2013, the
Commissioner heard the 1% respondent and on this day took
his statement as well. On 8.7.2013, a supplementary report
was filed by the Commissioner to the BCCI. Having studied
the same, on 4.9.2013, a show cause was issued to the 1
respondent by the Disciplinary committee of the BCCI.
Immediately on 11.9.2013, the 1% respondent filed a detailed
reply. Thereafter, the 1% respondent was called for a personal
hearing by the disciplinary committee of the BCCI. On
13.9.2013, the Disciplinary Committee passed the final order
banning the 1°* respondent from playing competitive cricket for
life.

7.1t may be relevant that consequent to the arrest of the 1
respondent, a case had been registered and after investigation,
charges were filed under section 406 of the IPC, under the

Maharashtra Control of Organized Crimes Act, 1999 and the
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Public Gambling Act, 1867. The 1% respondent filed an
application for discharge before the jurisdictional court. After
hearing the parties, the criminal court discharged the 1*
respondent inter alia by order dated 25.7.2015. As noted
above, it is thereafter that the 1 respondent again approached
the BCCI for a review based on the discharge by the criminal
court, which was rejected by the BCCI by order dated
18.10.2015. It may be noted here that against the order of
discharge by the criminal court, the Police took up the matter
to the Delhi High Court, where the same is pending. Till this
stage, the 1 respondent had not challenged his punishment
order dated 13.9.2013 before any court or authority nor had he
challenged the decision of the BCCI in not dropping the life ban
after his discharge by the criminal court, which was refused by
the BCCI on 18.10.2015. It is for the first time in January,
2017 that the 1 respondent writes to the BCCI for permission
to play, as he had an offer from a county in Scotland. There
being no response, on 28.2.2017, the writ petition was filed
and the same was heard and allowed by a learned single Judge

on 7.8.2017. Hence the appeal by the BCCI.
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8.The learned single Judge has in substance held that a cricketer
like the 1°* respondent, having suffered the ban for almost four
years, nothing further is required to be done in the matter.
Accordingly, the writ petition was allowed and the order of the
Disciplinary Committee were quashed and set aside. Put in
another word, the learned single Judge was of the view that
even if the 1% respondent was guilty, he had suffered enough
punishment and humiliation and therefore the extreme
punishment of life ban, was not justified.

9.The learned Senior Counsel for the BCCI submits that the
sequence of events noted above would show that in fact the 1
respondent had already reconciled to the fact and the fate. It
is only much later that he had ventured to challenge the same
in judicial review before this Court. In exercise of powers
under Article 226 of the Constitution of India, this Court is not
to sit as an appellate authority as it is not an appeal. This
Court would look into the decision making process and not the
decision itself. It cannot or it ought not to reappraise the

evidence. Reliance was placed on a recent judgment of the
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Apex Court in Central Industrial Security Force and Others
v. Abrar Ali (2017) 4 SCC 507). It was then submitted that in
so far as dis-proportionality of sentence is concerned,
considering that the matter was related to spot fixing of an
event in an IPL match, there has to be zero tolerance to this
sort of corruption. If the responsible officers of the BCCI have
come to a conclusion, then the quantum of punishment also
ought not to have been interfered with and if any interference
was necessary, then the matter ought to have been remanded
to the BCCI, for the court itself does not substitute punishment.
10.0n the other hand, the learned counsel for the 1% respondent
submits that there was a fundamental fatal error in the
proceedings conducted by the BCCI. There was gross violation
of the principles of natural justice in as much as in the
preliminary report that was given on 5.6.2013, there was a
finding of guilt as against the 1% respondent without even
giving an opportunity to the 1% respondent to explain his
conduct or put in his defence. That renders everything void,

being in violation of the principles of natural justice. He
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submitted that all the materials were not disclosed to the 1*
respondent, which itself vitiated the entire proceedings. He
then submits that as the criminal court had looked into all the
evidence that were available and had discharged the 1
respondent, meaning thereby, no grounds were found to
proceed, the proceedings as before the BCCI should be set
aside. Lastly, he submitted that even otherwise, the
punishment was an extreme punishment given to a young
cricketer who had a brilliant future and therefore, supported
the order of the learned single Judge.

11.In reply, the learned Senior Counsel appearing for the BCCI
submitted that there has been no denial of principles of natural
justice to the 1 respondent in any manner. This plea was not
even taken before the learned single Judge, for the learned
single Judge has noted that there was no violation of principles
of natural justice. In paragraph 3 of the said judgment, the

learned single Judge noted as follows:

“The decision of the BCCI was rendered after affording
an opportunity of hearing to Sreesanth by a disciplinary
committee constituted to enter into the allegations.”
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In paragraph 24 of the said judgment, the learned single Judge

has noted as under:

“However, Sreesanth cannot pretend ignorance to the
contents of the telephonic conversation, as the contents of
it have been exhaustively considered in a discharge
application filed by him before the Patiala House Courts,
New Delhi (MCOCO court).

12.The learned Senior Counsel further submitted that merely
because a person is discharged in a criminal case is no ground
for setting aside a civil proceeding, may be based on the same
facts. The consistent decisions of the courts is the other way
around. A criminal court proceeds on the basis of proof beyond
reasonable doubt whereas in civil proceedings, which are quasi
judicial proceedings, the authorities have to proceed on the
basis of preponderance of probabilities. The two are different.
On the same evidence, there can be different results. He has
referred to a recent judgment of the Apex Court in Videocon
Industries Limited and Another v. State of Maharashtra
and Others (2016) 12 SCC 315). The learned Senior Counsel
then points out that in so far as the punishment aspect is

concerned, the learned single Judge nowhere noted that the
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punishment as imposed against the 1% respondent was
shocking to the conscience of the Judge, which is a
precondition for exercising the jurisdiction of interference in
questions of proportionality. Instead what the Judge noted is
that the 1% respondent has already suffered enough. This
would mean as if the sentence be reduced to the period
undergone. But it is conviction nevertheless. It is submitted
that if that be so, when it comes to charges of corruption, there
has to be zero tolerance. If the conviction has to be sustained
and only punishment to be reduced, then there cannot be or
ought not to be any mercy. It is not in dispute that the learned
single Judge does not exonerate the 1 respondent.

13.We have considered the matter. In our view, the submission
made on behalf of the 1% respondent with regard to the
violation of principles of natural justice is totally unfounded.
Firstly, the preliminary report and the supplementary report
are only preliminary enquiry reports pursuant to which the
BCCI assumed jurisdiction to take action and issue notice.

They are not reports regarding any finding, for it is based on
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those reports that a formal show cause was issued by the BCCI
to which the 1°* respondent replied. Then if we refer to the first
preliminary report, the Commissioner himself noted that he had
no opportunity to interact with the 1% respondent. But on
other materials i.e., the video clippings and the phone
conversation recordings, he was convinced of the involvement
of the 1% respondent. It is because of this, that after the 1%
respondent was released from custody, the Commissioner
summoned him and questioned him. The 1 respondent gave a
return show cause also. Having received his explanation, the
supplementary report was filed before the BCCI. Thus seen,
there was no violation of the principles of natural justice at this
stage. Then we come to the stage where pursuant to the show
cause as issued by the BCCI, the 1 respondent appeared and
filed his pre-prepared return show cause. He does not make a
grievance of any information which was not supplied to him.
Rather, as noted above, the learned single Judge has also
noted that the 1t respondent was fully aware of the materials
that were against him, as he has used those materials to file

his discharge application in the criminal court.
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14.We have gone through the show cause as filed. As to the
telephonic conversation, there is only an oblique denial. If we
refer to the final order of the BCCI, we would find that they had
confronted the 1% respondent with the said telephonic
conversation when he appeared in person before the
Disciplinary Committee and he was unable to give any cogent
reply or explanation as to what money transaction was being
talked about between himself and Jiju Janardhanan. At no
point of time did the 1% respondent deny that the said
recording was not his conversation with his friend who was the
go between the bookie and the 1% respondent. Then there
were other call recordings as between his friend Jiju
Janardhanan and the bookie who was to arrange the bet. The
allegation was that he had agreed that in an over he would
bowl in such a manner as Kings XI Punjab batsman would score
14 runs and that he would give an indication before bowling
that over. In fact in the second over, as per the video
recordings, a clear indication was given and in that over he
conceded 13 runs. The conversations disclose that there was

an attempted no ball which the umpire did not take notice.
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Had it been so, it would have been 14 conceded runs in that
over. These are all too much of a coincidence. More over, we
have to keep in mind that this Court is exercising judicial
review and not sitting as an appellate authority. It is not a
jurisdiction of extending untoward compassion. There cannot
be reappraisal of evidence. The Apex Court in Central
Industrial Security Force and Others v. Abrar Ali(Supra)

has noted in paragraph 15 as follows:

“In Union of India and Others v. P. Gunasekaran
reported in 2015 (2) SCC 610, this Court held as
follows:

"12. Despite the well-settled position, it is painfully
disturbing to note that the High Court has acted as an
appellate authority in the disciplinary proceedings,
reappreciating even the evidence before the enquiry
officer. The finding on Charge I was accepted by the
disciplinary authority and was also endorsed by the
Central Administrative  Tribunal. In  disciplinary
proceedings, the High Court is not and cannot act as a
second court of first appeal. The High Court, in exercise
of its powers under Art.226/227 of the Constitution of
India, shall not venture into reappreciation of the
evidence. The High Court can only see whether:

(a) the inquiry is held by a competent authority;

(b) the inquiry is held according to the procedure
prescribed in that behalf;

(c) there is violation of the principles of natural
justice in conducting the proceedings;

(d) the authorities have disabled themselves from
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reaching a fair conclusion by some considerations
extraneous to the evidence and merits of the case;

(e) the authorities have allowed themselves to be
influenced by irrelevant or extraneous
considerations;

(f) the conclusion, on the very face of it, is so
wholly arbitrary and capricious that no reasonable
person could ever have arrived at such conclusion;

(g) the disciplinary authority had erroneously failed
to admit the admissible and material evidence;

(h) the disciplinary authority had erroneously
admitted inadmissible evidence which influenced
the finding;

(i) the finding of fact is based on no evidence.

13. Under Articles 226/227 of the Constitution of India,
the High Court shall not:

(i) reappreciate the evidence;

(ii) interfere with the conclusions in the enquiry,
in case the same has been conducted in
accordance with law;

(iii) go into the adequacy of the evidence;

(iv) go into the reliability of the evidence;

(v) interfere, if there be some legal evidence on
which findings can be based.

(vi) correct the error of fact however grave it
may appear to be;

(vii) go into the proportionality of punishment
unless it shocks its conscience."

15.We do not find that the present case falls in either of the
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categories mentioned therein. We are also in agreement with
the submission of the learned Senior Counsel for the BCCI that
the learned single Judge does not find the 1% respondent not
guilty nor does find that the proceedings stood vitiated, but
virtually finds that the 1% respondent has suffered enough.
This in our view clearly indicates that the learned single Judge
was also of the opinion that the 1 respondent was guilty but
not of an offence to attract such a grave punishment. Once we
come to this conclusion that the 1 respondent was guilty, then
in such matters, there has to be zero tolerance. This is
specially so when we refer to the relevant portion of Ext.P5

show cause notice, which is as follows:

9. The Commissioner has come to the conclusion
that you have committed offences under Articles
2.1.1, 2.1.2, 2.1.3, 2.2.3, 2.4.1 & Article 2.4.2 of the
Code. The relevant provisions of the Code are
reproduced herein below for ease of reference:

(A) The Offences which you are accused to
have committed under the Code are as follows:

Article 2.1:Corruption

(i) Article 2.1.1 Fixing or contriving in any way or
otherwise influencing improperly or being a
party to any effort to fix or contrive in any way
or otherwise influence improperly, the result,
progress, conduct or any other aspect of any
Match or Event.
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(ii) Article 2.1.2 Seeking, accepting, offering or
agreeing to accept any bribe or other Reward to
fix or to contrive in any way or otherwise to
influence improperly the result progress conduct
or any other aspect of any Match or Event

(iii) Article 2.1.3 Failing or refusing for reward to
perform to ones abilities in a Match

Article 2.2:Betting

(iv) Article 2.2.3 Ensuring the occurrence of a
particular incident in a Match or Event which
occurrence is to the Participant's knowledge the
subject at a Bet and for which he she expects
to receive or has received any Reward

Article 2.4:General

(v) Article 2.4.1: Providing or receiving any gift
payment or other benefit (whether of a
monetary value or otherwise) in circumstances
that the Participant might reasonably have
expected could bring him her or the sport of
Cricket into disrepute

(vi) Article 2.4.2: Failing or refusing to disclose to
the ACC BCCI (without undue delay) full details
of any approaches or invitations received by
the Participant to engage in conduct that would
amount to a breach of this Anti-Corruption
Code.

(B) As per Article 6 of the BCCI Anti-Corruption
Code, the sanctions that may be imposed by the
Disciplinary Committee are:

(i) Offences described in Article 2.1.1, 2.1.2, 2.1.3
are punishable by imposition of a Period Of
Ineligibility (as defined in the Code) for a period of
minimum 5 years and a maximum of a lifetime.

(i) An offence described in Article 2.2.3 s
punishable by period of ineligibility for a
minimum of 2 years and a maximum of 5 years.
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(iii) Offences under Articles 2.4.1 and 2.4.2 are
punishable by a period of ineligibility of a
minimum of one year and a maximum of 5
years.

(iv) AND (in all cases) the Disciplinary Committee
shall have the discretion to impose a fine up to a
maximum of the value of any Reward received
by directly or indirectly, out of, or in relation to
the offence committed under the Code.”

16.If we look to the Anti-Corruption court of the BCCI to which
the 1% respondent has sworn, we may have a different
perspective. This clearly envisages zero tolerance to
corruption. If our understanding of the approach of the learned
single Judge is correct, then the 1% respondent being guilty
cannot escape the punishment and it is not open for this Court

to substitute its own notion of justice.

We thus find merit in this appeal. It is accordingly allowed.
The judgment of the learned single Judge is set aside and the

order of the BCCI stands restored.

Sd/- NAVANITI PRASAD SINGH,
CHIEF JUSTICE

Sd/- RAJA VIJAYARAGHAVAN V,,

JUDGE
vps 19/10



