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ACT:

Constitution of India, Arts. 13(2), 368, 245, 248, Schedul e
7, List 1. Entry 97-Power to anend Constitution where
resi des-\Whether resides in Art. 368 or in residuary power of
Parliament under Art. 248 read with Entry 97 List 1-
Fundanental Rights in Part |1l whether can be anended and
abridged by the procedure in Art. 368-Law under Art. 13(2)
Whet her I ncl udes constitutional amendnent s- Schene of
Consitution Fundamental rights whether intended to be
per manent and unamendabl e- Avendnent whet her exercise of
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soverei gn power - Anendrent whether a political matter outside
the purview of courts.

Constitution Seventeenth Anendnent Act, , 1964- Whet her
invalid for contravention of Art. 13(2).

Prospective overruling, doctrine of-Vast agrarian changes
under constitutional amendnents-Necessity of preserving past
whil e protecting future decisis.

Punjab Security of Land Tenures Act, 1953 (Act 10 of 1953)-
Mysore Land Reforns Act (Act 10 of 1962) as anended by Act
14 of 1965-Acts contravening fundanmental rights-Wether
val i d.

HEADNOTE

The wvalidity of the Punjab Security of Land Tenures Act,
1953 (Act 10 of 1953) and of the Mysore Land Reforms Act
(Act 10 of 1962) as anmended by Act 14 of 1965 was chal | enged
by the petitioners under Art. 32 of the Constitution. Since
these Acts were included in the 9th Schedule to the
Constitution by the Constitution (Seventeenth) Anmendnent
Act, 1964, the validity of the said Amendnent Act was al so
chal | enged. In this connection it was urged that Sankar
Prasad’s case in whichthe validity of the constitution
(First) Amendnent/ Act, 1951 had been 'upheld and Sajjan
Singh’s case in which the validity of the Constitution
(Seventeenth) Amendment Act, 1964, had been-upheld by this
Court, had been wongly decided. It was contended that
Parliament had no power to anend fundanental rights in
Part 11l of the Constitution.

HELD: Per Subba Rao, C.J., Shah, Sikri, ~Shelat and
Vai di al i ngam JJ. (Hi dayat ul | ah, J. Concurring)
Fundament al Ri ghts cannot be abridged or -taken away by the
amending procedure in Ail. 368 of° the  Constitution. An
amendnment to the Constitutionis ' |law- - w thin the neaning of
Art. 13(2) and is therefore subject to Part 111  of the
Constitution. Sri Sankari Prasad Singh Deo v. Union of |India
JUDGVENT:

Raj ast han, [1965] 1 S.C R 933, reversed. Per Subba, Rao,
C.J., Shah, Sikri, Shelat and Vaidialingam JJ.

(i) Fundanental rights are the prinordial rights  necessary

for the devel opment of human personality: They are the
ri ghts which enable a
763

man to chalk out his own life in the manner he Ilikes ~best.
Qur Constitution, in addition to the well-known fundanental
rights, also included the rights of mnorities ~and other
backward communities in such rights. [789 E

The fundanental rights are given a transcendental position
under our Constitution and are kept beyond the reach of

Par | i anent. At the sanme tine Parts IIl and IV . of the
Constitution constituted an integrated schene fornming a self
cont ai ned code. The schene is nande so elastic that all the

Directive Principles of State Policy can reasonably  be
enforced w thout taking away or-abridging the fundanenta

rights. While recognisingthe imutability of t he

f undanent al rights, subject to soci al control t he
Constitution itself provides for the suspension or the
nmodi fication of f undanent al rights under specific

circunstances, as in Arts. 33, 34 and 35. The non-obstante
clause with which the last article opens nakes it clear that
all the other provisions of the Constitution are subject to
this provision. Article 32 makes the right to nove the
Supreme Court by appropriate proceedi ngs for the enforcenent
of the rights conferred by the said Parts a fundanenta
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right. Even during grave energencies Art. 358 only suspends
Art. 19 and all other rights are untouched except those
specifically suspended by the President under Art. 359. [789

H, 790 D
The Constitution has given a place of permanence to the
f undanent al freedons. In giving to thensel ves the

Constitution the people have reserved the fundanenta
freedons to thenselves. Art. 13 nerely in-corporates that

reservati on. The Article is however not the source of the
protection of fundanental rights but the expression of the
reservati on. The inportance attached to the fundamenta
freedonms is so transcendatal that a bill enacted by a
unani mous vote of all the nmenbers of both Houses is
ineffective to derogate fromits guaranteed exercise. It is
not what Parliament regards at a given nonment as conducive
to the public benefit but what Part |11 declarer. protected,

whi ch deternines the anmbit of the freedom The incapacity of
Parliament. therefore in exercise of its amending power to
nodi fy, restrict, or inmposefundanental freedons in Part

[l arises fromthe schenme of theConstitution and t he
nature of the freedons. [792 D F]

A. K Copalan v. State of Madras, [1950] S.C.R 88, State

of Madras v. Smt . Chanpakam Dorairajan, (1951) S.C.R
525, Pandit M S M Sharma v. Shri Sri  Krishna Sinha
[1959] Supp. 1 S/C.R 806 and UjjamBai  v. State of Utar
Pradesh, [1963] 1 S.C R 778, referred to.

If it is the duty of Parliament to enforce directive
principles it is equally its duty to enforce them w thout

i nfringing t he fundanental rights. The verdi ct of
Parliament on the scope of thelaw of social control of
fundanental rights is not final but justiciable. If it were

not so, the whole schene of the Constitution would break

[815 H, 816 A-B] ,

(ii)Article 368 in ternms only prescribes various steps in

the matter of anendnent. The article assunmes the power to
amend found el se where. The conpletion of the procedura

steps cannot be said to culmnatein the power to anend for
if that was so the Constitution nmakers could have stated
that in the Constitution. Nor can the power ~be inplied
either from Art. 368 or fromthe nature of the articles
sought to be anended; the doctrine of necessary inplication
cannot be invoked if there is an express provision. There
is no necessity to inply any such power as Parlianment has
the plenary power to nake any | aw including the awto anend
the Constitution subject to the limtations  |aid down
therein [793 E-Q

(iii)The power of Parliament to anend the Constitution

is derived fromArts. 245, 246 and 248 read with item97 in
List |I. The residuary

764

power of Parlianent can certainly take in the power -to anmend
the Constitution. [794 A-D

Though a |aw made under Art. 245 is subject to the
provi sions of the Constitution it would be wong to say that
every |aw of anendment nade under it would necessarily  be
inconsistent with the articles sought to be anended. It
cannot reasonably be said that a |aw anending an article is
inconsistent wth it. The limtationin Art. 245 is in
respect of the power to make a | aw and not of the content of
the law nade within the scope of its power. [794 E-F]

An order by the President under Art. 392 cannot attract Art
368 as the amendnent contenplated by the latter provisions
can be initiated only by the introduction of a bill in
Par | i ament . It cannot therefore be said that if the power
of anmendment is held to be a legislative power the President
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acting under Art. 392 can anend the Constitution in terns of
Art. 368. [794 GH

(iv) The Constituent Assenbly, it so minded, could certainly
have conferred an express |egislative power on Parlianment to
amend the Constitution by ordinary |egislative process.
There is, therefore, no inherent inconsistency between
| egi sl ative process and the amending one. Wether in the
field of a constitutional |law or statutory | aw anmendnent can
be brought about only by 'law . [794 C D

Article 13(2), for the purpose of that Article, gives an
inclusive definition of 'law. It does not Prima facie
exclude constitutional |aw The process under Art. 368
itself closely resenble the |egislative process.

Article 368 is not a conplete code in respect of the
procedure of anmendnent.  The details of procedure in respect
of other bills have'to be followed so far as possible in
respect of a Bill under Art. 368 al so, The rul es nade by the
House of ‘the People providing procedure for amendments |ay
down a procedure simlar to that of other bills with the
addition " of certain special provisions. |[If anendnment is
i ntended to be Sonething other than'|law the constitutiona

i nsistence on the said legislative process is unnecessary.
The inposition of further conditions is only a safeguard
agai nst the hasty action or a protection to the states but
does not change the | egislative character of the anmendnent
[795 G 796 C

Article 3 of the Constitution pernmits changes in States and
their boundaries by a |egislative process under Arts. 4 and
169 amendnents in the Solution are nmade by 'l aw but by a
fiction are deened not to be amendnments for the purpose of
Art. 368. This shows that anmendnent is | aw and that but for
the fiction it would be an anendnent within the neaning of
Art, 368. [796 C F]

Therefore anmendnents either under ‘Art. 368 or under ' other
Articles are only made by Parliament fol l owi ng t he
| egi slative process and are 'law for the purpose of Art.
13(2). [798 C

Mccaw ey v. The king, [1920]A.C., 691 and The Bribery
Comm ssioner v. Pedrick Ransinghe, [1964] 2 WL.R ~ 1301

referred to

(v) One need not cavil at the description of amendi ng power
as a sovereign power for it is sovereign only viithin the
scope of the power conferred by a particular Constitution
which nmay expressly linmt the power of anmendnent both
substantive and procedural. |If cannot therefore be said
t hat amendi ng power can have no limitations being a soveredp
power . [ 804]

The argunent that the anending process involves politica

guestions and is therefore outside.the scope of judicial re-
vi ew cannot al so be aeCePted- It may be.Parlianent seeks to
amend the Constitution for political reasons but the court
in denying that power will not be deciding

765

a political question; it wll only be holding that
Parlianment has no power to armed Particular articles of the
Constitution for any purpose whatsoever, be it political or
ot herwi se. [804 E-G

(vi) If power to abridge the fundanental rights is denied to
Parliament revolution is not a necessary result. The
exi stence of an all conprehensive power cannot prevent
revolution if there is chaos in the country brought about by
m srule or abuse of power. Such considerations are out of
pl ace in construing the provisions of the Constitution by a
Court of law [816 B-C]

(vii) VWil e-ordinarily @ Court will be reluctant to
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reverse its previous decisions it is its duty in the
constitutional field to correct itself as early as possible,
for otherwise the future progress of the country and
happi ness of the people will be at stake. As it was clear
that the decision in Sankari Prasad’'s case was wong, it was
pre-emnently a typical case where this Court shoul d
overrule it. The longer it held the field the greater the
scope for erosion of fundanental rights. As it contained
the seeds of destruction of the cherished rights of the
people, the sooner it was overruled the better for the
country. [816 G H]

The Superintendent and Legal Remenbrancer Stale of West
Bengal v.The Corporation at Calcutta, [1967] 2 SS.C R, 170
relied on.

(viii) The Constitution (Seventeenth Anendnent) Act,
1964, inasmuch as it takes away or abridges fundanental
ri ghts was beyond the anendi ng power of Parlianment and void
because  of contravention of Art. 13(2). But having regard
to the history of this and earlier anmendnent to the
Constitution, their effect on the social and econonic
affairs of the country andthe chaotic situation that nmay be
brought about by the sudden withdrawl at this stage of the
amendnents fromthe Constitution it was undesirable to give
retroactivity of thi's decision. The present was therefore a
fit case for the “application of t he doctri ne of
"prospective. overruling, evolved by the courts in the
United States of Anerica. [805 E, 807 E, G 808 C DO

G eat Northern Railway v. Sunburst G1 & Ref. Co. (1932)
287 U.S. 358: 77 L. Ed. 360, Chicot County Drainage V.
Baxter State Bank, (1940) 308 U.S. 371, Giffin v. Illionis,
(1956) 351 U.S. 12, Wilf v. Colorado, 338 U S. 25 193 L

Ed. 872, Mapp v. Chio, 367 U S. 643 : 6 L. BEd. (2nd Edn.)
1081 and Link letter v. Walker, (1965) 381 U.S. 618,
referred to.

(ix), The doctrine of "prospective overruling” is a nodern
doctrine suitable for a fast moving society. It does not do
away with the doctrine of state decision but confines it to
past transactions. Wile in Strict theory it nay  be said
that the doctrine ’involves the making of law,~ *hat the
court really does is to declare the law but refuse to give
retroactivity to it. It is really a pragmatic solution
reconciling the two conflicting doctrines, nanmely, that a
court finds the law and that it does make law It finds |aw
but restricts its operation to the future. It enables the
court to bring about a snmooth transition by correcting, its
errors wi thout disturbing the inpact of those errors on past
transactions. By the application of this doctrine the past
may be preserved and the future protected. [913 A-C, 814 E-
Fl

Qur Constitution does not expressly of by necessary
implication speak against the doctrine of prospective
overruling. Articles 32, 141 and 142 are designedly nade
conprehensive to enabl e the Suprene Court to declare |l aw and
to give such directions or pass such orders as are necessary
to do conplete justice. The expression "declared” in Art.

141 is wder than the words 'found or nuade’. The | aw
declared by the Suprene Court is the law of the land.. |If
so, there is no acceptable reason why

7 66

the Court, in declaring the law in supersession of the |aw
declared by it earlier, could not restrict the operation of
the law as declared to the future and save the transactions
whet her statutory or otherwi se that were affected on the
basis of the earlier law [813 F-H

As this Court for the first tinme has been called upon to
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apply the doctrine evolved in a different country under
different circunstances, it would like to nove warily in the
begi nning and woul d | ay down the following propositions
(1) The doctrine of prospective overruling can be invoked
only in matters arising under our Constitution; (2) it can
be applied only by highest court of the country, ie. the
Supreme Court as it has the constitutional jurisdiction to
declare law binding on all the Courts as it has India; (3)
the scope of the retrospective operation of the | aw decl ared
by the suprene Court superseding its earlier decisions is
left to its discretion to be nmoulded in accordance with- the
justice of the cause or matter before it. [814 C D
Applying the doctrine of prospective overruling in the
circunstances of the present case the Court declared that
this decision would not affect the wvalidity of t he
Constitution (Seventeenth  Amendnent) Act 1964, or other
amendments to the Constitution taking away or abridge the
fundanmental rights. It further declared that in future
Parlianment will have no power to amend Part |11 of Abe
Constitution so-as to take away or ‘abridge the fundanenta
rights. [814 F-@
(x) As according to the above decision the Constitution
(Seventeenth Anmendrment) Act held the field the validity of
the two inpugned Acts, nanmely the Punjab Security of Land
Tennures Act, 10 of 1953 and the Mysore Land Reforms Act, 10
of 1962, as anended by Act 14 of 1965, " could, not be
guesti oned on the ground that they offended Art 13, 14 or 31
of the Constitution. \[815 F]
(xi) On the findings the followng, questions did not fal
to be consi dered
(a) Whet her in the exerci se of the power of
amendnent the fundanmental structure of the
Constitution may be changed or even destroyed
or whether the power is restricted to making
nodi fication wthin the framework of t he
ori gi nal i nstrument for its better
ef fectuation ?
(b) Whet her the amendnent of fundanenta
rights is covered by the proviso to Art. 368 ?
(c) To what extent can the provisions of die
Constitution other than fundamental rights be
amended ?
(d) To what extent can Part 11l be _anended
otherwi se thin by taking away or abridgingthe
fundanental rights ?
(e) Wet her the inpugned Act could be
sust ai ned under the provisions of t he
Constitution without the aid of Arts. 31A and
31B of the Schedul e.
oi ter If necessity to abridge the fundanmental” rights
does arise the residuary power of Parlianent nay be relied
upon to call for a constituent bly for maki ng a new
Constitution or radically changing it. The recent Act
providing for a poll in Goa, Daman and Diu was an instance
of analogus exercise of such residuary power by t he
Parlianment, [816 E-F]
Per Hidayatullah. J. : (i) The scope of the anending power
under the COnstitution is not to be determined by taking an
apriori view of the
767
omi conpet ence of Art. 368. Wien there is conflict between
that Article and Art. 13(2) juridical herneneutics requires
the Court to interpret them by conbining 'themand not by
destroying one wth the aid of the other. No part in a
Constitution is superior to another part unless t he
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Constitution-itself says so and there is no accession of
strength to any provision. by calling it a code. It is, the
context of the legal provisions that illustrates the neaning
of the different parts so that anong them and between them
there shoul d be correspondence and harnony. [857 H 858C]

(ii) It is wong to think of the Fundamental R ghts as
within Parliament’s giving or taking. They are secured to
the people by Arts. 12, 13, 32, 136, 141,,144 and 226. The
Hi gh Courts and finally this Court have been nmade the Judges
of whether any | agislative or executive action on the part
of t he State, considered as conprehensively as is
possi bl e, of f ends the Fundanent al Ri ghts and Art.
13(2)declares that |Ilegislation which so offends is to be
deened to be void. The general words of art. 368 cannot be
taken to nean that by calling an Act an Anmendnent of the
Constitution Act a majority of total strengths and a 2/3rds
majority of the menbers presnt and voting in each House nay
renove not only any of the Fundanmental Rights but the whole
Chapter giving them [860 A-D;, 867 FF]

(iii) In Britain there is no distinction bet ween
constitutional-law and’ ordinary |lawas to the procedure of
their enactment. |In our Constitution too in spite of the

claimthat Art. 368 is a Code Arts. 4, 11 and 169 show that
the anendment of the Constitution can be by the ordinary |aw
nmaki ng procedure. By this method one of = the |egislative
linbs in a State can be renoved or created. This destroys
at one stroke the claimthat Art. 368 is a code and. also
that any special nethod of amendnent of the Constitution is
fundanental |y necessary. [861 E-(@F

The only difference between constitutional |law and ordinary
| aw can, be said to arise fromthe fact that constitutiona
laws are generally anend-able under a process which in
varying degrees, is nore difficult or elaborate. This may
give a distinct character to the |l aw of the Constitutionbut
it does not serve to distinguish it fromthe other [aws of
the land for the purpose of Art. 13(2). The Article itself
does not exclude constitutional law which could have been
easily done had the constitution nmakers. so intended. [862
B; 866 B]

An anendnment to the Constitution i's not nade wunder power
derived’ fromArts. 245 or 248 of the Constitution read with
entry 97 of List 1. The power of anendment is sui generis.
[ 900 E]

(iv) A narrow view need not be taken of the wor d
amendnment’ .. By an anmendnent new matter nay be -added, old
matter renoved or altered. The power of “anending the
Constitution is however not intended to be “used f or
experiments or as an escape, fromrestrictions agai nst undue
State action enacted in the Constitution itself. . Nor is the
power of anmendment available for the purpose of  renping
express or inplied restrictions against the State. [862 F;
863 B-(C

Coleman v. MIlter, 307 U S. 443 (83 L. Ed. 1385), Luther V.
Borden,, 7 How. 1(12 L. Ed. 58) and Baker v. Carr, 369 U.S.
186 (7 L. Ed. 2d., 633), referred to.

The State is no doubt suprene but in the supremacy of its
powers it may create inpedinments onits own sovereignty.
There is nothing to prevent the State fromplacing certain
matters outside the amending procedure. Wen this happens
the ordinary procedure of anendment ceases to apply.
Amendnent can then only be by a freshly constituted body..
768

To attenmpt to do this otherwise is to attenpt revolution
which is to alter the will of the people in an illega
manner . Courts can interfere to nullify the revolutionary
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change because there is an infraction of exiting legality.
Denocracy may be lost if there is no liberty based on |aw
and law based on equality. The protection of t he
fundanental rights is necessary so that we may not walk in
fear of denocracy itself. [863 G 864 A-C, 865 A-D

(v) In Art. 13(2) the restriction is against the State.
There is a difference between the State and its agencies
such as Covernnent, Parlianment, the Legislature of the
States, and the local and other authorities. The State
means nore than any of these or all of them put together
By making the State subject to Fundamental Rights it is
clearly stated in Art. 13(2) that any of the agencies acting
al one or all the agencies acting together are not above the
Fundanental Rights. Therefore when the- House of the People

or the Council of States introduces a Bill for t he
abridgenent of the Fundanental Rights, it ignores the
injunction against it and even.if the two Houses pass the
Bill the injunction is next operative against the President
since the expression Governnent of India in the Genera
Clauses. '‘Act neans the President of India. Thus t he
injunction in Art. 13(2) is against the whole force of the
State acting either in its executive or | egi sl ative

capacity. [866 E-H
(vi) It is wong to invoke the Directive Principles as if
there is sone antinonmy between them and the Fundanenta

Ri ghts. The Directive Principles |lay down the routes of
State action but such action must avoid the restrictions
stated in the Fundanental Rights. It cannot be conceived

that in following the Directive Principles the  Fundamenta
Ri ghts can be ignored. [867 G, 868 B

(vii) Qur Constitution has given a guaranteed right to
the persons whose fundanental rights are affected to nove
the Court. The guarantee is worthless if the rights are

capabl e of being taken away. This makes our Constitution
uni que and the American or other foreign precedents cannot
be of much assistance. [875 H

Hollingsworth v. Virginia, 3 Dall. 378, Leser v. /Grnett,
258 U.S. 130, Dillon v. doss, 256 U.S. 368 and Texas V.
Wiite, 7 Wall, 700, referred to.

It is not that Fundamental Rights are not subject "to any

change or nodification. The Constitution permts a
curtailnment of the exercise of nmost of the Fundanenta
Rights by stating the limts of that curtail nment. It

permts the Fundanental Rights to be controlled but
prohibits their erasure. [878 B]

(viii) Parliament today is not the constituent -body as
the constituent ’'assenmbly was but a constituted body which
must bear true allegiance to the Constitution (as by |aw
est abl i shed. To change the Fundanental Part of the
individuals liberty is a usurpation of the -constituent
functions because they have been pl aced outside the scope of
the power of the constituted Parliament. [870 B-D

Qur Constitution |ike sone others has kept certain matters
out si de the amendatory process so t hat the their

representatives. In Art. 35 obstante clause. They exclude
Article under the proviso. It is therefore a great error to
think of Art. 368 as a code or as omiconpetent. [901 CE
902 A- B]

769

Gar ni shee case, 46 C.L.R 155, referred to.

Article 368 cannot directly be anended by Parlianent to
confer power on itself over the fundanmental rights, It would
be against Art. 13(2). Parlianment cannot do indirectly what
it cannot do directly. [878 H

(ix) If it is desired to abridge the Fundamental Rights the
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legal nethod is that the State nust reproduce the power
which it has chosen to put under restraint. Parlianment nust
amend Art. 368 to convoke another constituent assenbly, pass

a law under item97 of the List 1 of Schedule 7 to call a
constituent assenbly, and then that assenbly may be able to
abridge or take away the fundanental rights. Any ot her

nmet hod nust be regarded as revolutionary. [878 D-E, 879 B]
(x) The various anendnments that have been nade by
Par | i ament in Arts. 15, 16 and 19 did not abri dge
fundanental rights and were therefore valid. [879 C, 883 B
(xi) Qur Constitution accepted the theory that Right of
Property is a fundanental right though perhaps it was an
error to do so if socialisation was desired. It treated
property rights as inviolable except through law for public
good and on paynent of conpensation. However the various
amendnments have significantly changed the position. As a
result of them except for Jland wthin the prescribed
ceiling, ~all other |and can be acquired or rights therein
ext i ngui shed or nodified wthout conpensation and no
chal |l enge to the law can be nade under Arts. 14, 19 or 31 of
the Constitution. [887 B; 888 B-C, 896 F-(

As there is apprehension that the erosion of the right to
property nmay be practised agai nst other fundamental rights
it is necessary to-call a halt. An attenpt to abridge or
take away Fundanental” Rights by a constituted Parlianment
even through an anendnent of the Constitution can | declared
voi d. This Court has the power and the jurisdiction to do
so. The opposite view expressed in Sajjan Singh's case was
wrong.. [898 B-(]

(xii) The First, Fourth and Seventh anendnments of the
Constitution, cannot now be challenged because of |ong
acqui escence. It is good sense and sound policy for the

courts to decline to take up an anendrment for consideration
after a considerable lapse of time when it was not
chal | enged before or was sustained on an earlier occasion
after challenge. [893 O H 1902 D E]

Lesser v. Garnett, 258 U S. 130 (1922), referred to.

(xiii) In the Seventeenth Anendnent, the extension of the
definition of 'estate’ to include ryotwari and agricultura
lands is an inroad into the Fundanmental R ghts but it cannot
be questioned in view, of the existence of Art. 3-1A(1) (a)
whose validity cannot now be chall enged. The new definition
of estate introduced by the anmendnent is beyond the reach of
the Courts not because it is not |aw but because it is "law'
and fills within that word in Art. 31(1) (2) (2A) and Art. 3
1-A(1). [899 C(

The third section of the Act is however invalid. It adds 44
State Acts to the ninth schedule. The Schedule is being
used to give advance protection to-legislation which is
known or apprehended to derogate,from the Fundanent a
Ri ght s. The power under Art. 368 was not nmeant -to give
protection to State statute-, which offend the Constitution
The intent here is to silence the courts and not to ‘anend
the Constitution. [900 A-D
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(xiv) The two inpugned Acts nanely the Punjab Security
of Land Tenures Act, 1953 and the Mysore Land Refornms Act,
1962 as amended are valid under the Constitution not because
they are included in Schedule 9 of the Constitution but
because they are protected by Art. 3 1-A and the President’s
assent. [902 G H|

Per Wanchoo, Bachawat, Ranaswani, Bhargava and Mtter, JJ.
(dissenting): Article 368 carries the power to anend al
parts of the Constitution including the fundamental rights
in Part Ill of the Constitution. An amendnent is not 'Ilaw
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for the purpose of Art. 13(2) and cannot be tested under
that Article.

Sri Sankari Prasad Singh Deo v. Union of India, [1952]
S.CR 89 and Sajjan Singh v. State of Rajasthan, [1965] 1
S.C R 933, reaffirnmed.

Per Wanchoo, Bhargava and Mtter, JJ.-(i) The Constitution
provi des a separate part headed ' Anendnent of the
Constitution’ and Art. 368 is the only article in that Part.
There can therefore, be no doubt that the power to anmend the
Constitution nust be contained in Art. 368. If there was
any doubt in the matter it is resolved by the words, nanely,
"the Constitution shall stand anmended in accordance with the
terns of the bill". These words can only nean that the
power is there to anend ,the Constitution after t he
procedure has been fol lowed. [826 A-D

(ii) Wiile there is a whole part devoted to the anmendnent of
the Constitution there is no specific nention of the
amendment of the Constitution in Art. 248 or in any entry of
List 1. I't would in the circunstances 'be nore appropriate
to read the power in Art. 368 than in Art. 248 read with
item 97 of List |I. [826 H 827 A]

The original intention of the Constitution makers was to
give residuary power to the States. The mere fact that
during the passage of the Constitution by the Constituent
Assenbly residuary power was finally vested in the Union
woul d not therefore nean that it includes the power to anmend
the Constitution.. Moreover residuary power cannot be used
to change the fundanental |aw of the  Constitution because
all legislation is under Art. 245 "subject to the provisions
of this Constitution". [827 B, H

Mere accident of simlarity of procedure provided in Art.
368 to that provided for ordinary legislation cannot
obliterate the basic difference 'between constitutional |aw
and ordinary law. It is the quality and nature of what is
done wunder Art. 368 and not- its simlarity to other
procedure that should be stressed. ~ What energes after the
procedure in Art. 368 has been followed is not ordinary |aw
but fundanmental law. [829 D, 830 C-D

(iii) The procedure wunder the proviso to Art. I

cannot apply to a 'bill to amend the Constitution. ~If the
President refused to, give his assent to such a bill-, the
proposed amendnent falls. In this respect at any rate the

procedure under Art. 368 differs from the ordi nary
| egi sl ative process. [831 B-E]

(iv) The word 'law has been avoi ded apparently w th great
care in Art.368. What enmerges after the procedure has been
followed is not an Act but the Constitution stands anended.
After that the courts can only see whether the procedure in
Art. 368 was followed. |If it has been followed thereis no
guestion of testing the anendnent of the Constitution On the
avail of fundanental rights or in any other way as- in the
case of ordinary legislation. [832 A-(J
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(v) To say that "amendnent’ in law only neans a change
which results in inprovenent woul d make amendnent i npossible
for what is inprovenent is a nmatter of opinion. [834 B]

It may be open to doubt whether the power of anmendnent
contained in Art. 368 goes to the extent of conpletely
abrogating the present Constitution and substituting | it by
an entirely new one. But short of that the power to anend
i ncl udes the power to add any provision to the Constitution
to alter any provision and substitute any other provision in
its place or to delete any provision. [834 F-Q

The seventeenth anendrment is nmerely in exercise of the power
of anendment as indicated above and cannot be struck down on
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the ground that it goes beyond the power conferred by
Parlianment to anend the Constitution by Art. 368. [834 H
(vi) There is no express limtation on power of amendnent in
Art. 368 and no limtation can or should be inplied therein
If the Constitution makers intended certain basic provisions
in the Constitution, and Part |1l in particular, to be not
anendable there is no reason why it was not so stated in
Art. 3 68. The acceptance of the principle that themis an
i mplied bar to anmendnent of basic features of t he
Constitution would lead to the position that any amendment
to any article would be liable to challenge before the
courts on the ground that it amounted to anendnent of a
basic feature. Constituent power like that in Art 368 can
only be subject to express l[imtations so far as the
substance of the anendnents is concerned. [835 A; 836 D, G
(vii) For interpreting Art. 369 it is not permissible to
read the speeches made in  the Constituent Assenbl y.
Hi storical facts nanely what was accepted or what was not
accepted or what was avoided in the Constituent Assenbly can
be | ooked into; but in connection with Art. 368 no help can
be got fromthe historical material available. [838
Admi ni strator General, of Bengal v. PremLal Millick, (1895)
XXI'l I.A 107, Baxter v. Conm ssioner of Taxation, (1907) 4
C.1.R 1087, A. K Gopalan v. State of Madras [1950] S.C R
88 and The Autonobile Transport (Rajasthan) Ltd. v. State of
Raj ast han, [1963] 1 S.C.R 491, referred to.

(viii) The preanble to the Constitution cannot prohibit
or control in any way or inpose any inplied restrictions or
limtations on the power to amend the Constitution contained
in Aft. 368. [838 H]

In re the Berubari Union and Exchange of Encl aves; [1960] 3
S.C.R 250, referred to.

(ix) The word "law in Art. 13(1) does not -include. \any |aw
in the nature of a constitutional.provision for no such |aw
remained in view of Art. 395 which provided that "the Indian
| ndependence Act, 1947 and the Government of India @ Act,
1935, together with all enactnments anendi ng or supplenenting
the latter Act, but not including the Abolition ‘of /Privy
Counci |l Jurisdiction Act, 1949, are hereby repealed. There
is no reason why if the word 'law in Art. 13(1) relating to
past | aws does not include any constitutional provision the-
word ’'law in cl. (2) would take in an —anmount of the
Constitution for it would be reasonable to read the word in
the sanme sense in both the clauses. [839 D F]

Article 13 (2) when it talks of the State making any |aw,
refers to the | aw nade under the provisions contained in Ch.
1 of Part XI of the Constitution beginning with “Art. 245.
It can have no reference to the
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Constituent power of amendrment under Art. 368. For it is
somewhat contradictory that in Art. 368 power should have
been given to anend any provision of the Constitution
without any limtations but indirectly that power should be
[imted by using words of doubtful inport in Art. 13(25.[841
d

The power conferred by the words of Art. 368 bei ng
unfettered, inconsistency between. that power and the
provision in Art. 13(2) mnmust be avoided. Therefore in
keeping with the unfettered power in Art. 368 the word '| aw
in Art. 13(2) nust be read as neaning | aw passed under the
ordi nary | egi slative power and not a constitutiona
amendnent . The words in Art. 13(2) are not specific and
cl ear enough to be regarded as an express limtation on Art.
368. [842 G H]

(x) Merely because there was sone indirect effect on Art.
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226 it was not necessary that the Seventeenth Anmendnent
should have been ratified under the proviso to Art. 368.
Art. 245 had not al so been directly affected by the said Act
and no ratification %as required on this ground either
[843 G H 846 (]

(xi) The laws added to the N nth Schedul e by the Seventeenth
Amendnent Act had already been passed by the State
Legislatures and it was their constitutional infirmty, if
any, which was being cured by the device adopted in Art. 31B
read wth the Ninth Schedul e, the anendnent being only of
the rel evant provisions of Part 11l which were conpendi ously
put in one place in Art. 31B. Parliament could alone do it
under Art. 368 and there was no necessity for any
ratification under the proviso, for amendnent of Part H is
not entrenched in the proviso. [847 E

In curing the infirmty of the said |aws Parliament was not
encroaching on the exclusive legislative powers of the
St ates - because ~only Partiament could card the infirmty.
For the sane reasonthe fact that the laws in question were
State laws did. not nake ratification obligatory.. [847 (
A limted meaning cannot be given to Art, 368 because of the
possibility of abuse of the power. The check is not in the
courts but in the people who plect nmenbers of Parlianent.
[ 848 F]

The power of anmendnent contained in a witten federa
constitution is a /safety valve whichto a large extent
provi des for stable growth and nakes violent revolution nore
or less wunnecessary. The fact thatin the ‘last sixteen
years a | arge nunber of anendnents , could be made and have
been nmade is due to the accident that one party has been
returned by electors in sufficient strength tobe able to
conmand Special najorities which are required in Art. 368,
not only at the Centre but in all the States. But that is
no ground for limting the clear words of Art. 368. [850 C
D, E

(xii)Though the period for which Sankari Prasad’ s case has
stood wunchallenged is not long, the effects which have
followed on the passing of State laws on the faith of  that
deci sion, are so overwhel m ng that the decision should not
be disturbed otherw se chaos will follow. This is the
fittest possible case in which the principleof stare
deci sis should be applied [851 @

Keshav M|l s: Conpany, Ltd V Conmi ssioner of I'ncone-
tax,[1965] 2 S.C.R 908, referred to.

(xii)The doctrine of prospective overruling ~cannot be
accepted in this country. The doctrine accepted here is
that courts declare law and that a decl arati onmade by a
court is the law of the land and takes effect
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from the date the lawcame into force. It would be
undesirable to give up that doctrine and supersede-it wth
the doctrine of prospective overruling. [852,D F]

Moreover a | aw contravening Art. 13(2) is void ab initio as
held by this Court in Deep Chand’'s case and Mhendra La

Jaini’'s case. In the face of these decisions it is
i mpowi bl e to apply the doctrine of prospective overruling to
ordinary laws. |If constitutional lawis to be treated as
ordinary |aw the same principle applies. |If however it is

not treated as ’'law wunder Art. 13(2) then there is no
necessity of applying the principle of prospective
overruling for in that case the amendnment under Art. 368
does not have to be tested under Art. 13(2). [852 G H 853
B]

Deep Chand v. St ate of Uttar Pradesh, [1959] Supp. 2 S.C R
8 and Mahendra, Lal Jaini v. State of Uttar Pradesh, [1963]
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Supp. 1 S.CR 912, referred to

Per Bachawat J.-(i) Article 368 not only prescribes the
procedure but also gives the power of anendnent. It is
because the power to anend is given by the article that by
following its procedure the Constitution stands anended.
The proviso is enacted on the assunption that the severa
articles nentioned in it are anendable; but for the proviso
they woul d have been anendabl e under the nmain part. There
is no other provision in the Constitution under which these
articles’ can be amended. [904 D

Articles 4, 169, Fifth Schedule Part D and Sixth Schedul e
Para 21 enpower the Parlianent to nake amendnents to certain
parts of the Constitution by |aw, and by, express provision
such law is deened not to be anendnent for the purpose of
Art. 368. Al other provisions of the Constitution can be
amended by recourse to Art. 368 only. No other article
confers the power of anending the Constitution. [904E-F]

(ii) The power to anend the Constitution cannot be said to
reside in /Art. 248 and List 1, item 97 because if anendnent
could be made by ordinary |egislative process Art. 368 woul d
be meani ngl ess. Under the residual power the Parlianent has
no conpetence to make any law with respect to any natter
enunerated in Lists 1l and IIl of the 7th Schedule, but
under Art. 368 even Lists 11 and I11. can be anended.
Moreover a | aw passed by residual power is passed by virtue
of Art. 245 and nust be subject to the provisions of the
Constitution o) that it cannot der ogat e from the
Constitution or anend it. Such a lawwould be void. [905 C

P
(i) Article 368 gives the power of ~amending ’'this
Constitution’. This Constitution nmeans every part. of the

Constitution including Part ITT and Art. 13(2). Thus Art.
13(2) is also wthin the reach of the  amending ' power.
Instead of controlling Art. 368 it is controlled by that
Article. [906 CD;, H

(iv) The <contention that a constitutional anmendnent under
Art. 368 is alawwthin the neaning of Art. 13 /'nust be
rejected. The distinction between the Constitution and |aw
is so fundanmental that the Constitution is not regarded as a

law or a legislative act. The Constitution nmean-, the
Constitution as amended. An amendnent made in -conformty
with Art. 368 is a part of the Constitution-and is |ikew se

not |aw. Save as expressly provided in Arts. 4, 169 Fifth
Schedul e Part D and Si xth Schedul e para 21 no | aw can anend
the Constitution and a | aw which purports to make such an
amendnent is void. It is for this reason that Art. 368
avoids all reference to |l aw naking by the Parlianment. There
3 Sup. C./67-4
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are. also nmaterial differences between the ordinary |aw
maki ng procedure and the procedure under the Article. [907
B-F;, 908 D H

If a constitutional amendnent creating a new fundanmenta

rights and incorporating it in Part Il were a law, it would
not be open to the Parlianent by a subsequent anmendnent to
abrogate the new fundanmental right for such an amendnent
would be repugnant to Part 111. But the conclusion is
absurd for the body which enacted the right can surely take
it away by the same process. [909 F

Marbury v. Madison, (1803) 1 Cranch 137 :2 L.Ed. 60 and
Riley v. Carter, 88 A L.R 1008, referred to.

(v) There is no conflict between Arts. 13(2) and 368. The
two articles operate in different fields, the former in the
field of law, the latter in that of constitutiona

amendment. [910 B]
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(vi) The non-obstante clause in Art. 35 does not show that
the article is not anmendable. The non-obstante clause is to
be found also in, Arts. 258(1). 364, 369, 370 and 371A. No
one has suggested that these articles are not anendable.

[910 DO

(vii) The words ’fundanental’ used in regard to rights
in Part Ill and the word guaranteed in Art. 32 do not nean
that the said rights cannot be anended. The constitution is
never at rest; it changes with the progress of tine. The
scale of wvalues in Parts Ill and IVis not immrtal and

these Parts being parts of the Constitution are not immne
from anmendnment under Art. 368. [910 F-Q

The i mpugned anendnents to be Constitution were nade to neet
the situations created by decisions of this Court and to
carry out urgent agrarian refornms. |If it is held that the
rights, conferred by Part 111l cannot be abridged or taken
away by constitutional amendnents, all these anendnments
woul d be invalid. The Constitution nakers could not have
intended ‘that the ' rights conferred by Part [1l could not
be altered for’ giving effect to the policy of Part. I V.
Nor was it intended that defects in-Part IIl could not be
cured or that possible errors-in judicial interpretations of
Par t [11 could not be rectified by constitutiona
amendnments. [913 D E]

(viii) It cannot be said that the people in exercise of
their sovereign power have placed the  fundanmental rights
beyond the reach of the amendi ng power.~ The people acting
through the Constituent Assenbly reserved for thenselves
certain rights and |iberties and ordained that they shalt
not be curtailed by ordinary legislation. But the people by
the same Constitution also authorised the Parlianment to nmake

amendnments to the Constitution. 1In exercise of the anending
power the Parliament has anple authority to, abridge or take
away the fundanental rights under Part LIl [915 B-(

Merely because of possibility of abuse, the power cannot be
denied. [916 H]
Webb v. Qutrim [1907] A .C. 81 and anal gamated Society of
Engi neers’ . The Adel ai de Steanship Conpany Limted & Os.
28 C L.R 129, referred to.
(ix) The nmain part of Art. 368 gives the power to amend or
make changes in the Constitution. A change is not
necessarily an inprovement. Normally the change is made
with the object of making an inprovenent but the experinent
may fail to achieve the purpose. [916 A]
Livernore v. E G Wite, 102 Cal. 113-25 L.R A 312 and
Nati onal Prohibition case. 253 U S. 350, referred to.

77 5
(x) The best exposition of the Constitution is that which
it has received from cont enporaneous judicial decisions and
enact ment s. No one in Parliament doubted the proposition
that fundanental rights could be anmended, when the First
Amendnent Act of 1951 was passed. The concept of
amendability was upheld in S. Krishnan & Ors. v. State of
Madras [1951] S.C.R 621 decided in 1951,’in Sankari Prasad
decided in 1952 and Sajjan Singh decided in 1964. [918 C-D
(xi) There is no provision in the Constitution for calling a
convention for its revision or far submission of any
proposal for anmendnent to the referendum [918 G
(xii) The i mpugned anendnments affected Arts. 226 and 245
only indirectly and did not require ratification under the
proviso to Art. 168. [919 D H
In validating the inpugned |aws Parlianent was not
encroaching on-.the State List. It was only validating the
said laws and such constitutional validating was within its
conpet ence. [920 C E]
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(xiii) The abolition of Zam ndari was a necessary reform
It is the First Constitution Arendment Act that nmade this
reform possible., No legal argunment’ can restore t he

out roded feudal Zam ndari system Wat has been done cannot
be undone. The battle for the put is lost. [921 B-(

If the First Fourth, Sixteenth & Seventeenth Amendnents Acts
are void they do not legally exist from their inception

They cannot be, wvalid from 1951 to 1967 and invalid
thereafter. To say that they were valid in the past and
W1l be invalid in the future is to anend the. Constitution

Such a naked power of amendnent is not given to the Judges
and therefore the doctrine of prospective overruling cannot
be, adopted. [921 D E]

It is not possible to say that the First and Fourth
Amendnents though originally valid have now been validated
by acqui escence. |f they infringe Art. 13(2) they were void
fromtheir inception. [|If these ammendments are validated by
acqui escence the Seventeenth Anendnent is equally vali dated.
[921 F; 922 B]

(xv) The " contention that Dr. Anbedkar did not regard the
fundanental rights as anendable is not supported by the
speeches in the' Constituent Assenbly. [922 C D

Per Ramaswam J. (i) In a witten Constitution the anendment
of the Constitution is asubstantive constituent act which,
is made in the exercise of the sovereign power through a
predesi gned procedure unconnected with ordinary |egislation

The anending power in Art. 368 is hence sui generis and
cannot be conpared to the | aw maki ng power of Parlianent
pursuant to Art. 246 read with Lists Il and Ill1.. It follows
that the expression "law in Art. 13(2) cannot be construed
as including an anendnent of the Constitution which is
achi eved by Parlianent in exercise of _its sover ei gn
constituent power but nust mean | aw rmade by Parliament in
its legislative capacity under Art. 246 read "with I List |
and 111 of the 7th Schedule. It is also clear on the same
line of reasoning that law in Art. 13(2) cannot be construed
so as to include "law nade by Parlianent under Arts. 4,
169, 392, 5th Schedule Part 1 and 6th Schedul e para 21. The
amendi ng power of Parliament exercised under these Articles
stands on the sane pedestal as the constitutional amend nent
made under Art. 368 so far as Art. 13(2) is concerned. [930
H 931 E]

(ii) The language of Art. 368 is perfectly general and
enpowers Parlianment to anend the Constitution without ~-any
excepti on what soever.
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The use of the word ’'fundanmental’ to describe the rights in
Part 111 and the word ’'guaranteed’ in Art. 32 cannot lift
the fundanmental rights above the Constitution itself [931 F
H]

(iii) It is unreasonable to suggest that what “Art. 368

provides is only the nmechanics of the procedure for
amendment and not the power to amend. The significant  fact
that a separate part has been devoted in the Constitution
for "amendnent of the constitution” and there is only one
Article in that Part shows that both the power and the
procedure to anmend are enacted in Art. 368. Again the words
"the Constitution shall stand anended in accordance with the
ternms of the Bill" in Art. 368 <clearly contenplate and
provide for the power to anend after the requisite procedure
has been followed. [932 C E

(iv) The power of constitutional anendnent cannot fal
within Arts. 246 and 248 read with item 97 of List | because
it is illogical and a contradiction in terns to say that the
amendi ng power can be exercised "subject to the provisions
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of the Constitution" as the power under these articles nust
be. [933 B]

(v) There is no roomfor an inplication in the construction
of Art. 368. If the Constitution makers wanted certain
basic features to be unanmendabl e they would have said so.
[933 GH

State of West Bengal v. Union of India, [1964] 1 SSC R 371
and In re The Berubari Union and Exchange of Encl aves [1960]
3 SSC R 250, referred to.

The concepts of liberty and equality are changing and
dynam ¢ and hence the notion of permanency or immutability
cannot be attached to any of the fundamental rights. The

adj ustment between freedom and conpulsion, between the
rights of individuals and the social interest and welfare
must necessarily be a matter for changing needs and
conditions. The proper approach is therefore to |ook upon
the fundamental rights of the individual as conditioned by
soci al responsibility, by the necessities of the society, by
the balancing of “interests and not as pre-ordained and
untouchabl e private rights. [934 E-935 (]

(vi) It nust —not be forgotten that neither the rights in
Art. 31 nor those in Art. 19 are absolute. The purposes for
whi ch fundanental rights” can be regulated which are
specified in cls. (2) to(6) could not have been assuned by
the Constitution 'nakers to be static and incapable of
expansi on. It cannot be assuned that the Constitution
nmakers intended to forge a political strait-jacket for
generations to conme. Today at a time when absolutes are
di scredited, it nust not be too readily assuned that there
are basic features of the Constitution which shackle the
amendi ng power and which take precedence over -the genera
wel fare of nation and the need for agrarian and socia
reform [936 B-937 (]

(vii) In construing Art. 368 it is essential to renenber
the nature and subject matter of that Article and to
interpret it subjectae materies. The power of amendnent s
in point of quality an adjunct of sovereignty. It is in
truth the exercise of the highest sovereign power in the
State. if the anendi ng power is an adjunct of sovereignty it
does not admit of any limtations. [937 D

(viii) If the fundanental rights are unanendable and if
Art. 368 does not include any such power it follows that the
amendnment of, say, Art. 31 by insertions of Arts. 31A and

31B can only be namde by a violent revolution. It is
doubtful if the proceedings of a new Constituent Assenbly
that may be called will have any legal validity for if the
777

Constitution provides its own nethod of anendnent, any ot her
nmethod will be unconstitutional and void. [490 A-B]

George S. Hawke v. Harvey C. Smith, 64 L.Ed. 871 and
Fei genspan v. Bodine, 264 Fed. 186, referred to.

(ix) It is not permissible in the first place to assune that
in a mtter of constitutional amendment there will be ‘abuse
of power and then utilise it as a test for finding out the
scope of the anending power. 1In the |ast analysis politica
machinery and artificial l[imtations will not protect the
peopl e fromthensel ves. [941 F-Q

State of West Bengal v. Union of India, [1964] 1 SS.C R 371
and Anmerican Federation of Labour v. Anerican Sash & Door
Co. 335 U.S. 538, referred to.

(x) What the inpugned Act purports to do is not to nmake any
and |l egislation but to protect and validate the |egislative
neasure passed by different State |egislatures. This was
within the |egislative conpetence of Parlianment. [942 F]
Leser v. Garnett, 258 U S. 130, National Prohibition Cases.
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253 U.S. 350 and United States v. Sprague, 282 U S. 716,
referred to.

Articles 226 and 245. were not directly affected by the
i mpugned Act and therefore no ratification by the State
Legi sl atures was necessary. [942 D-H 945 D

A K. Copalan v. State of Madras, [1950] S.C. R 88, Ram
Singh & Os. v. State of Delhi & Anr., [1951] S.C R 451,
Express Newspapers (Pvt.) Ltd. v. Union of India, [1959]
S.CR 12, Atiabari Tea Co. Ltd. v. State of Assam [1961] 1
S.CR 809 and Naresh Shridhar Mrajkar v. State of
Maharashtra [1966] 3 S.C R 744, referred to.

(xi) Even on the assunption that the inpugned Act s
unconstitutional the principle of stare decisis nust be
applied to the present <case and the plea nade by the
petitioners for reconsideration of Sankari Prasad’ s case and
Sajjan Singh's case nust be rejected. [948 D E]

On the landings it was not necessary to express an opinion
on the doctrine of prospective overruling of |egislation.
[948 G H

&
ORI G NAL JURI SDICTION: Wit Petition No. 153 of 1966. (Under
Article 32 of the/Constitution of India for enforcement of
the Fundanmental Rights)
And
Wit Petition No. 202 of 1966.
(Under Article 32 of the Constitution of India for enforce-
ment of the Fundanmental R ghts)

And
Wit Petition No. 205 of 1966.
(Under Article 32 of the Constitution of India for
enf orcenent of the Fundamental Ri ghts)
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Gupta, for Intervener No. 3.

Mohan Kumaranangal am, Advocate-General for the State of
Madras, B. Ramanurthi and A. V. Rangam for Intervener No.
V. D. Mahajan and R H. Dhebar, for Intervener No., 5.

K. L. Mshra, Advocate-Ceneral for the State of Utar
Pradesh, and O P. Rana, for Intervener No., 6.

V. A. Seyid Mihamad, Advocate-General for the State  of
Kerala, B. R L. lyengar, A G Pudissery, for Intervener
No. 7.

Naunit Lal, for Intervener No. 8.

K. B. Mehta, for Intervener No. 9.

P. Ram Reddy and T. V. R Tatachari, for Intervener No.
10.

M C. Stealvad, B. R L. lyengar and R H  Dhebar, for

nter-vener No. 11.
Thi agaraj an, for Intervener No. 12.
N. Mukherjee, for Interveners Nos. 13 and 19 to 21.

ox
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E. Udayairatnam S. S. Dalal and D. D. Sharma, for Inter-
veners Nos. 14 and 15.
R. K Garg, D.. P. Singh, M K Ramanurthi, S. C. Agarwal a,

G D CGupta and KK M K. Nair’ for Intervener No. 16.
"K. Parasaran and K. R Chaudhuri, for Intervener No. 17.
Basudev Prasad, K. Parasaran and K R  Chaudhuri, for

I ntervener No. 18.

Basudev- Prasad, K. Rajendra Chaudhuri, K R Chaudhuri and
S. N Prasad, for Interveners Nos. 22 to 24.
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in Wit Petition No. 202 of 1966.

M K.  Nanmbyar, K B. Jinaraja Hegde, N A, Subramani am
Bhuvanesh Kumari, O C. Mathur, J. B. Dadachanji and Ravin-
der Narain, for the Petitioner

H. R Gokhale, B. P.. G K Achar, K H Dhebar, R N
Sachthey and S. P. Nayyar, for Respondent No. 1.

Niren De, Additional Solicitor-General, N S. Bindra and

R N. Sacht hey, for Respondent No. 2.

A K 'Sen, F.~S. Nariman, M L. Bhakte, S. |I. Thakere, J.
B.

Dadachanji, O.~C. Mathur and Ravi nder Narain, for |ntervener
No. 1.

N. A. Pal khiwala, “F. S Nariman, M L. Bhakte, D. M
Popat,0. P. Ml hotra, J. B. Dadachanji; O C. Mthur and
Ravi nder Narain, for Intervener No. 2.

D. M, Parul ekar B. Dutta, J. B. Dadachanji, O C. Mathur
and Ravi nder Narain, for Intervener No. 3.

In Wit Petition No. 205 of 1966.

M K. Nambyar, K. B. Jinaraja Hegde, N. A Subramani am
Bhuvanesh Kumari, O C Mathur, J. B. Dadachanji and Ravin-
der Narain, for the Petitioner

H R Gokhale, B. R G K Achar, R H_-Dhebar and S. P
Nayyar, for Respondent No. 1.

S. G Patwardhan, D. M Parulekar,  B. Dutta, S K
Dhel i ka,

1. B. Dadachanji, O C. Mthur and Ravinder Narain, for
the Intervener.

The Judgnent O SUBBA RAO, C. J., SHAH, SIKRI, SHELAT and
VAI DI ALI NGAM JJ. was delivered by SUBBA RAO C.I. According
to this Judgment-(i) the power to anend the Constitution is
not to be found in Art. 368 but in Arts. 245, 246 and 248
read with Entry 97 of List 1; (ii) the anending power can
not be used to abridge or take away the fundamental rights
guaranteed in Part IlIl of the Constitution; (iii) a 1aw
amending the Constitution is "Law' within the ‘nmeaning of
Art. 13(2) and (iv). the First, Fourth and Seventeenth
Amendnents though they abridged fundanental rights were
valid in the past on the basis of earlier decisions of this

Court and continue to be valid for the future. On' the
application of the doctrine of "prospective over-ruling", as
enunciated in the judgnment, the decision wll have only
prospective operation and Parlianent will have no power to
abridge or take away Fundamental Rights fromthe date of the
j udgrent .

The Judgnent of WANCHOO BHARGAVA and M TTER, JJ. was
delivered by WANCHOO, J. According to this Judgnment (i) the
780

power of amending the Constitution resides in Art. 368 and
not in Arts. 245, 246 and 248, read with EntrY 97 of List 1;
(ii) there, are no restrictions on the power if the
procedure in Art. 368 is followed and all the Parts of the
Constitution including Part IIl, can be anended, (iii) an
amendment of the Constitution is not "'law' wunder Art.
13(2); and (iv) the doctrine of "prospective overruling"
cannot be applied in India.
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Hl DAYATULLAH, J. delivered a separate judgnment agreeing with
SUBBA RAo, CJ. on the following two points: (i) that the
power to anend the Constitution cannot be used to abridge or
take away fundamental rights; and (ii) that a law anending
the Constitution is "law' under Art. 13 (2). He agrees Wth
WANCHOO, J. that the power to amend does not reside in Arts.
245 and 248 read wi sh Entry 97 of List 1.

Art. 368, according to him is sui generis and procedura
and the procedure when correctly followed, results in an
amendnent. He does not rely on the doctrine of "prospective
overruling". As regards the First, Fourth and Seventh
Amendnent s, these having | ong enured and been acqui esced in,
he does not treat the question of their validity as being
before him As regards the Seventeenth Anendrment he finds
sufficient support for it in the Constitution as anended by
the First, Fourth and Seventh Amendnents and holds that the

new definition of "estate", introduced by the Amendnent,
though it is "law' under Art. 13 (2) and is an inroad into
fundanental rights, is beyond the reach of the courts
because it falls within the word "law' in Arts. 31 (1), (2),
2A and 31A(1). He, however, declares section 3 of the
Seventeenth Amendnment Act ultra vires the amendi ng process
as an illegitimte exercise of the anendi ng power.

[ BACHAWAT and RAVASWAM , JJ. delivered separate judgnents
concurring with WANCHOO, J.]

Subbar ao, C.J. These three wit petitions raise t he
i mportant question of the validity of the Constitution
(Seventeenth Amendnent) Act, 1964.

Wit Petition No. 153 of 1966, is filed by the petitioners
therein against the State of ~Punjab and the Financia

Conmi ssi oner, Punjab. The petitioners are the son, daughter
and granddaughters of one Henry Gol ak Nath, who died on July
30, 1953. The Financial Conmissioner, in-revision against
the order nmade by the Additional ~ Commi'ssioner, Jullundur
Division, held by an order dated January 22, 1962 that an
area of 418 standard acres and 9-1/4 units was surplus in
the hands of the petitioners under the provisions ' of the
Punj ab Security of Land Tenures Act X of 1953, read with s.
10-B thereof. The petitioners, alleging that the relevant
provi sions of the said Act where under the said area was
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decl ared surplus were void on the ground that they infringed
their rights under cls. (f) and (g) of Art. 19 and Art. 14
of the Constitution, filed a wit in this Court under Art.
32 of the Constitution for a direction that-the Constitution
(First Amendment) Act 1951, Constitution (Fourth Anendnent)
Act, 1955, Constitution (Seventeenth Anendment) Act, 1964,
insofar as they affected their fundanmental « rights were
unconstitutional and inoperative and for a direction that s.
10-B of the said Act X of 1953 was void as violative of
Arts. 14 and 19 (1) (f) and (g) of the Constitution

Wit Petitions Nos. 202 and 203 of 1966 were filed by
different petitioners under Art. 32 of the Constitution for
a declaration that the Mysore Land Reforns Act (Act 10  of
1962) as anended by Act 14 of 1965, which fixed ceilings  on
land hol dings and conferred ownership of surplus |ands on
tenants infringed Arts. 14, 19 and 31 of the Constitution
and, therefore, was unconstitutional and void.

The States of Punjab and Mysore, inter alia, contended that
the said Acts were saved fromattack on the ground that they
infringed the fundanental rights of the petitioners by
reason of the Constitution (Seventeenth Anendnent) Act,
1964, which, by anmending Art. 31-A of the Constitution and
including the said two Arts in the 9th Schedul e thereto, had
pl aced them beyond attack
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In Wit Petition No. 153 of 1966, 7 parties intervened. In
Wit Petition No. 202 of 1966 one party intervened. In
addition, in the first petition, notice was given to the
Advocates General of various States. All the |earned

counsel appearing for the parties, the Advocates Cenera
appearing for the States and the |earned counsel for the
i nterveners have, placed their respective Vi ewpoi nts
exhaustively before us. W are indebted to all of them for
their thorough preparation and clear exposition of the
difficult questions of lawthat were raised in the said

petitions.

At the outset it would be convenient to place briefly the
respective contentions ‘under different heads : (1) The
Constitution is intended to be pernmanent and, therefore, it
cannot be anended in-a way which would injure, mim or
destroy its i ndestructible character. (2) The wor d
"amendnment” inplies such an addition or change wthin the
i nes of the ~original instrunent as wll effect an

i nprovenent or better carry out the purpose for which it was
framed ~and it ~cannot be so construed as to enable the
Parliament to destroy the permanent character of t he
Constitution. (3) The fundanmental rights are a part of the
basi c structure of the Constitution and, therefore, the said
power can be exercised only to preserve rather than destroy
the essence of those rights. (4) The limts on the power to
amend are inplied in Art. 368, for the
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expression "amend" '« has a |imted meaning. The wide
phraseo-logy used in the Constitution in other Articles,
such as "repeal " and "re-enact” indicates that art. 368 only
enabl es a nodification of the Articles wi thin the franework
of the Constitution and a destruction of them  (5) The
debates in the Constituent Assenbly, particularly the speech
of M. Jawahar Lal Nehru, the first PA=Mnister of India,
and the reply of Dr. Anbedkar, who piloted the Bill disclose
clearly that it was never the intention of the nmakers of the
Constitution by putting in Art. 368 to enable the Parlianent
to repeal the fundanmental rights, the circunstances / under
whi ch the anmendnent noved by M. H V. Kamath, one of the
menbers of Constituent Assenbly, was wthdrawn and Art. 368
was finally adopted, support the contention that ~ anendnent

of Part Il, is outside the scope of Art. 368. (6) Part II1
of the Constitution is a self-contained Code. and its
provisions are elastic enough to neet all reasonabl e

requi renents of changing situations. (7) The power to —amend
is sought to be derived fromthree sources, nanely, (i) by
inmplication wunder Art. 368 itself; The procedure to anend
culmnating in the anendnment of the Constitution necessarily
inplies that power, (ii) the power and ,the limts of the
power to anend are inplied in the Articles sought” to be
amended, and (iii) Art. 368 only |ays down the procedure to
amend, but the power to anend is only the |egislative  power
conferred on the Parlianment under Arts. 245, 246 and 248 of
the Constitution. (8) The definition of "law' in Art. 13(2)
of the Constitution includes every branch of |law, statutory,
constitutional, etc.,’ and therefore, the power to anmend in
whi chever branch it nmay be classified, if it takes away or
abridges fundanental rights would be void thereunder. (9)
The i mpugned anendnment detracts fromthe jurisdiction of the
Hi gh Court under Art. 226 of the Constitution and also the
| egislative powers of the States and therefore it falls
within the scope of the proviso to Art. 368.

The said summary, though not exhaustive, broadly gives the
various nuances of the contentions raised by the |[earned
counsel, who question the validity of the 17th Anendnent.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 21 of 157

We have not noticed the other argunments of M. Nanbiar
which are peculiar to the Wit Petition No. 153 of 1966 as
those questions do not arise for decision, in the view we
are taking on the common questi ons.

On behalf of the Union and the States the following points

were pressed : (1) A Constitutional amendment is made in
exerci se of the sovereign power and not |egislative power of
Parlianment and,. therefore, it partakes the quality and

character of the Constitution itself. (2) The rea
distinction is between a rigid and a flexible Constitution.

The distinction is based upon the express limts of the
amendi ng power. (3) The provisions of Art.
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368-axe clear and unequivocal and there is no-scope for
invoking inplied limtations on that power: further the

doctrine of inpliedpower has been rejected by the Anerican
courts and jurists. (4) The object of the anending clause in
a flexible Consetitutionis toenable the Parliament to
amend 'the Constitution in order to express the will of the
peopl e according to the changing course of events and if

amendi ng —power is restricted by inplied limtations, the
Constitution itself mght be destroyed by revol ution
Indeed, it is a safety valve and an alternative for a

vi ol ent change by revolution. (5) There- are no basic and
non-basic features of the Constitution; everything in the
Constitution is basic and it can be anended in order to help
the future growth and progress of the country. (6) Debates.
in the Constituent Assenbly cannot be relied upon for
construing Art. 368 of the Constitution and even if-they can
be, there 1is nothing in the debates to prove, positively
that fundanental rights were excluded from anendnent. (7)
Most of the anendrments are nade out of political necessity:
they involve, questions, such. as, how to exercise power,,
how to make the ot of the citizens better and the |ike and,
therefore, not being judicial questions, they are outside
the court’s jurisdiction. (8) The language of Art. 368 is
clear, categorical, inperative and universal, on the other
hand, the Ilanguage of Art. 13(2) is such as ‘to admt
qualifications or linmtations and, therefore, the Court nust
construe them in such a manner as that Article could not
control Art. 368. (9) In order to enforce the Directive
Principles the Constitution was anended fromtine to tine
and the great fabric of the Indian Union has been built
since 1950 on the basis that the Constitution could  be
amended and, therefore, any reversal of, ~the ~previous
deci si ons woul d i ntroduce econom ¢ chaos in our country and
t hat, t her ef ore, the burden is very heavy upont he
petitioners to establish that the fundanental rights cannot
be amended under Art. 368 of the Constitution. (10) Art. 31-
A and the 9th Schedul e do not affect the power of the High
Court under Art. 226 or the legislative power of the States
though the area of their operation is limted and,
therefore, they do not fall within the scope of the proviso
to Art. 3 68.

The aforesaid contentions only represent a brief summary  of

el aborate argunents, advanced by | earned counsel. W shal
deal in appropriate context with the other points npoted
bef ore US

It wll be convenient to read the materia

provi sions of theConstitution at. this stage.
Article 13(1)

(2) The State shall not make any |aw which
t akes away or abridges the rights conferred
by this part and any |aw nade in
contravention of this clause shall, toy the
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extent of the contravention, be void.
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(3) In this article, unless the context
ot herwi se requires, -

(a) "law' includes any Odinance, order

bye-law, rule regulation, notification, custom
or usage having in the territory of India the
force of Iaw.

Article 31-A(1), Notwithstanding anyt hi ng
contained in article 13, no |aw providing for,
(a) the acquisition by the State of any
estate or of any rights therein or the
extingui shment or nodification of any such
rights,

shal | be deened to be void on the ground that
it is inconsistent with, or takes away or
abridges any of- the rights conferred by
article 14, article 19 or article 31.

(2) (a) the expression "estate" shall, in
relation to any local area, have the sane
meaning as ~that ~expression or its- loca

equi val ent- has in the existing lawrelating to
land tenure.in force in that area and shal
al so i'ncl ude,

(ii)/ any land held under ryotwari settlenent,
(iii) any land held or let for purposes of
agriculture or for pur poses ancillary

Article 31-D. Wthout prejudice to t he
generality of the provisions contained in
article 31-A none of the Acts and Regul ations
specified in the Ninth Schedul e nor any of the
provi si ons thereof shall be deened to be void,
or ever to have beconme void, on the ground
that such Act, Regulation or provision is
i nconsistent wth, or takes away or abridges
any of the rights conferred by, any provisions
of this Part, and not withstanding any.
judgrment decree or. order of any court or
tribunal to the contrary, each of the said
Acts and Regulations shall, subject to the
power of any conpetent Legislature to repea
or amend it, continue in force.
In the Ninth Schedule to the Constitution the Msore Land
Reforms Act, 1961, (Mysore Act 10 of 1962)-is included as
item 51 and the Punjab Security of Land Tenures Act, 1953
(Punjab Act 10 of 1953) is included as item 54. The
definition of "estate" was amended and the Nnth Schedul e
was anended by including therein the said two Acts by the
Constitution (Seventeenth Anendnent) Act, 1964.
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The result of the said amendnents is that both the said Acts
deal i ng- with estates, wthin their wi de definition
i ntroduced by the Constitution (Seventeenth Amendnent)  Act,
1964, having been included in the Ninth Schedul e, are placed
beyond any attack on the ground that their provisions are
i nconsistent with or take away or abridge any of the rights
conferred by Part 11l of the Constitution. It is conmon
case that if the Constitution (Seventeenth Amendment) Act,
1964, was constitutionally valid, the said Acts could not be
i mpugned on any of the said grounds.
The question of the anendability of the fundanmental rights
was considered by this Court earlier in two decisions,
namely, Sri Sankari Prasad Singh Deo v. Union of India and
State of Bihar(1l) and in Sajjan Singh v. State of Rajasthan




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 23 of 157

(2)

In the former the validity of the Constitution (First Anend-
ment) Act, 1951, which inserted, inter alia, Arts. 31-A and
31-B in the Constitution, was questioned. That amendnent
was made under Art. 368 of the Constitution by t he
Provi sional Parlianent. This Court held that Parlianent had
power to anend Part 1l of the Constitution. The Court cane
to that conclusion on two grounds, nanely, (1) the word
"law' in Art. 13(2) was one made in exercise of |legislative
power and not constitutional law made in exercise of
constituent power; and (ii) there were two articles (Arts.
13(2) and 368) each of which was wdely phrased and,
t heref ore, harnoni ous construction required that one should
be so read as to be controlled and qualified by the other
and having regard to the circunstances nentioned in the
judgrment Art. 13 nust be read subject to Art. 368. A
careful perusal of’ the judgnment indicates that the whole
deci si on turned upon an assunption that the expression "l aw'
in Art 13(2) does not include constitutional |aw and on that
assunption —an attenpt was made to harnonise Article 13 (2)
and 368 of the Constitution.

The decision in Sajjan Singh' s case(2) was given in the con-
text of the question of the validity of the Constitution
(Seventeenth Anmendment) Act, 1964. Two questions arose in

that case: (1) Whether the anendnent Act insofar it
purported to take away or abridge the rights conferred by
Part 11l of the Constitution fell w thin the prohibition of

Art. 13(2) and (2) Wether Articles 31-A and 31-B sought to
make changes in Arts. 132, 136 or 226 or in any of the lists
in the Seventh Schedul e and therefore the requirements of
the proviso to Article 368 had to be satisfied. Both the
Chi ef Justice and Mudhol kar, J. made it clear that the first
contention was not raised before the Court. The ' | earned
counsel appearing for both the parties accepted t he
correctness of the decision in Sankari Prasad’'s case(l) in
t hat
(1) [1952] S.C.R 89, 105.
(2) [1965] 1 S.C R 933, 946, 950, 959, 961, 963.
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regard. Yet Gaj endragadkar, C. J. speaking for the nmjority
,agreed wth the reasons given in Sankari Prasad s case(1)
on the first question and Hi dayatul | ah and—Midhol kar, ~JJ.
expressed their dissent fromthe-said view. But all of them
agreed, though for different reasons on the second question
Gaj endragadkar, C.J. speaking for hinmself, Wnchoo and
Raghubar Dayal, JJ. rejected the contention that Art. 368
did not confer power on Parliament to take.  away the
fundanental rights guaranteed by Part 111. Wen a suggestion
was nade that the decision in the aforesaid case should be
reconsi dered and revi ewed, the | earned Chief Justice though
he conceded that in a case- where a decision had a
significant inpact on the fundanmental rights of citizens,
the Court would be inclined to reviewits earlier decision
in the interests of the public good, he did not find
consi derations of substantial and conpelling character to do
so in that case. But after: referring to the reasoning
given in Sankari Prasad's case(1l) the; |earned Chief Justice
observed
“I'n our opinion , the expression "anendment of
the, Constitution” plainly and unanbi guously
nmeans anendnment of all the provisions of the
Constitution."
Referring, to Art. 13 (2), he restated the sane reasoning
found in, the earlier decision and added that if it was the
intention of the Constitution-nakers to save, fundanenta
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rights fromthe amending, process they shoul d have taken the
precaution of making A-. clear provision in that regard. In

short, the mpjority, speaking through Gajendragadkar, C.L
agreed that no case had been nade, out for reviewing the
earlier decision and practically accepted the reasons given

in the-earlier decision. Hidyatullah J. speaki ng for
hi nsel f, observed
"But | make it clear that | nust not be

understood to have subscribed to the view that
the word "law' in Art. 13(2) does not contro

constitutional amendments., | reserve ny
opinion on that case for | apprehend that it
depends on how wide is the "law'in that
Article."

After giving ‘his reasons for doubting the
correctness of the reasoning given in Sankari
Prasad’ s case(1), the | earned Judge concluded
thus :

"I  would require stronger reasons than those
given in Sankari Prasad s case(1l) to nake ne
accept the view that Fundanmental Rights were
not really fundanental but were intended to be
wi thin the powers of amendnent in common wth
the other parts of the Constitution and
wi t hout the concurrence of the States."

(1) [1952] S.C.R 89.
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The. | earned Judge continued

"The Constitution gives so many assurances in

Part |1l -that it would be difficult to think
that they were the playthings of ~a specia
nmajority."

Mudhol kar, J. was positive that the result of a legislative
action of a legislature could not be other than "law' and,
therefore, it seened to him-that the fact that t he
legislation dealt with the amendnent of a provision of the
Constitution would not nake, its results anytheless 'a '|aw'

He further pointed out that Art. 368 did not ‘say that
whenever Parlianment nade an anendnent to the Constitution it
assuned a different capacity fromthat of —a constituent
body. He also brought out other defects in the l|ine  of
reasoning adopted in Sankari Prasad s case(1l). It wll,
therefore,be seen-that the correctness of the decision in
Sankari Prasad’'s case(1l) was not questioned in Sajj an
Singh’s case(2) Though it was not questioned, three of the
| earned Judges agreed with the view expressed therein, but
two |earned Judges were inclined to take a different view
But, as that question was not raised, the mnority agreed
with the conclusion, arrived at by the mmjority on the
guesti on whet her the Seventeenth Anendnent Act was, - covered
by the proviso. to Art. 368 of the Constitution. The
conflict between the mgjority and the mnority in Sajjan’s
Singh’s case(l) falls to be resolved in this case. The said
conflict and, the great inportance of the question raised is
the justification for-..the Constitution of the |arger
Bench., The decision in Sankri Prasad s case(l) was assuned
to be correct in subsequent decisions of this Court. See S.
Krishnan v. State of Madras(1l), The State-’ of West Benga

V. Anwar Al Sarkar(1) and Basheshar Nath V. The

Conmi ssi oner of Incone-tax, Del hi and Rajasthan(5). But
nothing turns wupon that fact, as the correctness of the
derisi on was not questioned-. in those cases.

A correct appreciation of the scope and the place of funda-
mental rights in our Constitution will give its the right
perspective for solving the problem presented before us, Its
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scope cannot be appreciated unless we have a conspectus of

the Constitution, its objects. and its machinery to achieve

those object. The objective sought- to be achieved by the

Constitution is declared in sonorous ternms. in its preanble

whi ch reads
"W the people of India having sol emly
resolved to constitute India into a Sovereign
Denocratic, Republic and to secure to all its
citizens justice. liberty. wequality. and
fraternity-

(1) [21952] S.C.R 89

(3) [1951] S.C R 621 at page 652.

(2) [1965] 1 S.C R 933.

(4) [1952] S.C.R 284, 366.

(5) [1959] Supp. 1 S.C/'R 528, 563.
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It contains in a nutshell, its.ideals and its aspirations.
The preanble is not a platitude but the, nmde of its
realisation is worked out in detail in the Constitution

The Consti tution brings into exi stence di fferent
constitutional entities, nanely, the Union, the States and
the Union Territories. It creates three major instrunents
of power, nanely, the Legislature, the Executive and the
Judi ci ary. It demarcates their jurisdiction mnutely and

expects them to exercise their respective powers without
overstepping their limts. They should function within the
spheres allotted to them Sonme powers overlap and sone are
superseded during energencies. The node of ‘resolution of
conflicts and conditions for supersession are al so
prescribed. |In short, the scope of the power and the-manner
of its exercise are regulated by law. No authority created
under the Constitution is suprene; the Constitution is
suprene; and all the authorities function under the' suprene
law of the land. The rule of |aw under the Constitution has
a glorious content. It enbodies the. nmodem concept of |aw
evol ved over the centuries. It enpowers the Legislatures to
nmake |laws in respect of matters enunerated in the /3 Lists
annexed to Schedule VII. In Part IV of the Constitution

the Directive Principles of State Policy are |aid down. It
enjoins it to bring about a social order in which justice,
soci al . economic and political-shall inform all the
institutions of national life. It directs it to work for an
egalitarian society where there is no concentration of
wealth, where there is plenty, where there is equa

opportunity for all, to education, to work,~to I|ivelihood’

and where there is social justice. But, having regard to
the past history of our country, it could not ~“implicitly
bel i eve the representatives of the people, for  uncontrolled
and unrestricted power mght lead to an authoritarian State.
It, therefore, preserves the natural rights against the
State encroachnent and constitutes the higher judiciary of
the State as the sentinel of the said rights and the
bal anci ng wheel between the rights, subject to socia

control . In short, the fundanental rights, subject to
social control, have been incorporated in the rule of law
That is brought about by an interesting process. In the

i mpl ementation of the Directive Principles, Parlianent or
the Legislature of a State makes laws in respect of matter
or matters allotted to it. But the higher Judiciary tests
their wvalidity on certain objective criteria, nanely, (i)
whet her the appropriate Legislature has the legislative
conpetency to nmeke the law, (ii) whether the said |aw
infringes any of the fundanmental rights; (iii) even if it
Infringenent the freedons wunder Art. 19, whether t he
infringement only anmpunts to "reasonable restriction" on
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such rights in "public interest." By this process of
scrutiny, the court maintains the validity of only such | aws
as keep a just bal ance between freedons and social control
The duty of reconciling fundanental rights in Art. 19 and
the laws of social control is cast upon the courts
789
and the touchstone or the standard is contained in the said
two expressions. The standard is an elastic one; it varies
with time, space and condition. Wat is reasonable under
certain circunmstances nmay not be so under di fferent
ci rcumst ances. The constitutional philosophy of law is
reflected in Parts-1111 and IV of the Constitution. The
rule of |aw under the Constitution serves the needs of the
peopl e wi t hout unduly infringing their rights. It
recogni zes the social reality and tries to adjust itself to
it fromtime, to tinme avoiding the authoritarian pat@
EKery institution-or political party that functions under
the Constitution nust accept it; otherwise it has no place
under the Constitution
Now, what' are the fundanental rights ? They are enbodied in
Part 11l of the Constitution and they may be classified thus
(i) right to equality, (ii) right to freedom (iii)right
agai nst exploitation, (iv) right to freedomof religion, (v)
cul tural and educational rights, (vi) right to property, and
(vii) right to constitutional remedies. They are the rights
of the people preserved by our Constitution. "Fundanent a
rights" are the nodern nanme for what have been traditionally
known as "natural rights". As one author puts: "they are
noral rights which every human bei ng everywhere at all tines
ought to have sim_y because of the fact t hat in
contradistinction with ot noral." They are the prinordia
nment of hunman personality. man to chal k-out his own life in
is rational and ry for the devel oprights which enable a he
i kes best. Qur Constitution, in addition to the well-known

f undanent al rights, also ‘included the rights of t he
m norities, untouchabl es and other backward communities, in
such rights.

After havi ng declared the f undanent al rights, our
Constitution says that all laws in force in the territory of
I ndi a i medi ately bef ore t he conmencenent of the

Constitution, insofar as they are inconsistent with the said
rights, are, to the extent of such inconsistency, void. ~The
Constitution also enjoins the State not to nake any |aw
which takes away or abridges the said rights and declares
such laws, to the extent of such inconsistency, to be “void.
As we have stated earlier, the only limtation c¢c)n the
freedom enshrined in Art. 19 of the Constitution is that
i nposed by a valid law rating as a reasonable restriction in
the interests of the public.

It wll, therefore, be seen that fundanental rights are
given transcendental position under our Constitution and
are kept beyond the reach of Parlianent. At the sane tinme
Parts 1111 and V constituted an integrated schene formng a
sel f-cont ai ned code. The schene is nade so el astic that

al | the Directive ' Principles of State Policy can
reasonably be enforced ’'w thout taking

-up. d/67-5
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away or abridging the fundanmental rights. While recognizing
the immutability of fundanmental rights, subject to socia
control, the Constitutional itself provides for t he
suspension or the nodification of fundanental rights under
specific circunstances, for instance, Art. 33 enpowers
Parliament to nodify the rights conferred by Part 111 in
their application to the nenbers of the armed forces, Art.
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34 enables it to inpose restrictions on the rights conferred
by the said parts while martial lawis in force in an area,
Art. 35 confers the power on it to make laws with respect to
any of the matters which under clause (3) of Art. 16, C ause
(3) of Art. 32, Art. 33 and Art. 34 may
be provided for by law. The non-obstante clause with which
the | ast article opens nmakes it clear that all the
other provisions of the Constitution are subject to this
provi si on. Article 32 nakes the right to nove the Suprene
Court, by appropriate proceedings for the enforcenent of the
rights conferred by the said Parts a guaranteed right. Even
during grave emergencies Art. 358 only suspends the
provisions of Art. 19; and Art. 359 enables the President by
order to declare the right to nove any court for the
enforcenent of such of ‘the rights conferred by Part |1l as
may be nentioned in that order to be suspended; that is to
say, even during emergency, only Art. 19 is suspended
temporarily and all other rights are untouched except those
specifically suspended by the President.

In the Book "Indian Constitution-Corerstone of a Nation" by

Granvill e Austin, the scope origin and the object of funda-

mental rights have been graphically stated. Therein the

| ear ned aut hor says :

........ the core of the commtment to the
social revolution lies in Parts IIl and IV, in
the Fundanental R ghts and fit the Directive
Principles of State Policy. These are the
consci ence of the Constitution."

Adverting to the necessity for ' incorporating
fundanmental rights in a Constitution, the
| ear ned aut hor says

That a declaration of rights had assunmed such
i mportance was not surprising; India was a
and of comunities, of mnorities, | racial
religious, linguistic, social and caste. For
India to become a state these mnorities had
to agree to be governed both at the centre and
in the provinces by fellow Indian-nenbers,
perhaps, of another minority-and not by a
nmedi atory third power, the British. On both
psychol ogi cal and political, rounds:,
therefore-, the demand for —witten right
rights would provide tangible saf eguar ds,
agai nst oppressi on-proved overwhel m ng
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Motilal Nehru, who presided over the Conmittee called for by

the Madras Congress resolution, in May, 1928 observed in his

report

"It 1is obvious that our first care should be
to have our Fundanmental Rights guaranteed in a
manner which will not permit their withdrawal

under any circunstances .... Another | reason
why great inportance attached to a Decl aration
of Rights- is the unfortunate existence of
conmunal differences in the country. Certain
saf eguar ds are necessary to create and
establish a sense of security anong those who
| ook upon each other wth distrust and
suspi ci on. We coul d dot, better secure the
full enjoynment of religious and conmuna

rights to all comunities than by including
them anbng the basic principles of t he
Constitution."

Pandit Jawaharlal Nehru, on April 30, 1947 in
proposing for the adoption of the Interim
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Report on Fundanental Rights, said thus :
"A fundanental right should be |ooked upon,
not fromthe point of view of any particular
difficulty of the moment, but as sonething
that you want to nmke permanent in t he
Consti tution. The other matter should be
| ooked upon-however inportant it mght be-not
from this permanent and fundanmental point of
view, but fromthe nore tenporary point of
vi ew. "
Pandit Jawaharlal Nehru, who was Prine Mnister at that time
and. who nust have had an effective voice in the fram ng of
the Constitution, made this distinction between fundanental
rights and ot her provisions of the Constitution, nanely, the
former were permanent-and the latter were anendabl e. On
Sept enber 18, 1949 Dr. Anmbedkar in speaking on the amendment
proposed by M. Kamath to Art. 304 of the Draft Constitution

cor respondi ng to the present Art. 368, nanely, " Any
provision of this Constitution may be anended, whether by
way of variation, addition or repeal, in the nanner provided

inthis article", said thus
"Now, what is it we do ? W divide the
articles of “the Constitution under t hree
cat egori es. The first category is the one
whi ch consists of-articles which can be
amended by Parlianent by a bare majority. The
second set of articles are -articles which

require two-thirds majority. If the future
Parliament w shes to amend any particular
article which is not nmentionedin Part Il or

article 304, all that is necessary for themis

to have two-thirds majority. Then ‘they can

amend it."
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Therefore, in Dr. Arbedkar’s view the fundamental rights
were so inportant that they could not be anended in the
manner provided by Art. 304 of the Draft Constitution, which
corresponds to the present Art. 368.
We have referred to the speeches of Pandit Jawaharl al © Nehru
and Dr. Anbedkar not with a view to interpret the provisions
of Art. 368, which we propose to do on its own terms, but
only to notice the transcendental character given to  the
fundanental rights by two of the inportant architects of the
Constitution.
This Court also noticed the paramuntcy of-the fundamenta
rights in many decisions. In A K Gopalan v. State of Md-
ras(1l) they are described as "paranpbunt’, in State of Madras
v. Smt. Chanpakam Dorairajan(2) as "sacrosanct”, in Pandit
M S. M Sharma v. Shri Sri Krishna Sinha(s) as "rights
reserved by the people’, in Snt. VijamBai v. State of
Utar Pradesh(l) as "inalienable and inviolable",and in
other cases as "transcendental". The mnorities regarded
them as the bedrock of their political existence and the
majority considered themas a guarantee for their way  of
life. This, however, does not nean that the problemis one
of nere dialectics. The Constitution has given by its
schene a place of pernmanence to the fundanental freedons.
In giving to thensel ves the Constitution, the people have
reserved the fundanental freedons to thenselves. Article 13
merely incorporates that reservation. That Article is
however not the source of the protection of fundanenta
rights but the expression of the reservati on. The
i nportance attached to the fundanental freedons is so
transcendental that a bill enacted by a unani mbus vote of
all the nenbers of both the Houses is ineffective to dero-
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gate from its guaranteed exercise. It is not what the
Parlianment regards at a given nonent as conducive to the
public benefit, but what Part |Il declares protected, which

determnmines the anmbit of the freedom The incapacity of the
Parliament therefore in exercise of its amending power to
nodi fy, restrict or inpair fundamental freedoms in Part 111

arises fromthe scheme of the Constitution and the nature of
the freedomns.

Briefly stated, the, Constitution declares certain rights as
fundanental laws infringing the said rights of socia

control infringing the said power on Parlianent and the them
in specified circunstances; if the decisions in San Prasad’s
case(l) and Sajjan Singh's case(l) laid dowmn the correct
law, it enables the sane Parlianment to abrogate them with
one stroke, provided ‘the party in power singly or in
conbi nati on with other parties conmands the neces-

(1) [21950] S.C.R 88 198.

(3) [2959] Supp. 1 S.C R 806.

(5) [1952] S.C. P. 89, 105.

(2) [1951] S.C R 525.

(4) [1963] 1 S.CR 778.

(6) [1965] S. C R 933
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sary nmmjority. Wile articles of |less "significance would
require consent of the mpjority of the States, fundanenta

rights can. be dropped wi thout such consent.. Wile a single
fundanental right cannot be abridged or taken away by the
entire Parliament unani mously voting to that effect, a two-

thirds" mgjority can do away wth all the fundamenta
rights. The entire super structure built w th precision and
high ideals may crunble at one false step. Such a

concl usion woul d attribute unreasonabl eness to the nakers of
the Constitution, for, in that event they would be speaking
in two voices. Such an intention cannot be attributed to
the makers of the Constitution unless the provisions of the
Constitution conpel us to do so.

Wth this background let wus proceed to consider the
provisions of Art. 368, vis-a-vis Art. 13(2) of the
Constitution.

The first question is whether amendnent of the Constitution
under Art. 368 is "law' within the neaning of Art. 13(2).
The marginal note to Art. 368 describes that article as  one
prescribing the procedure for anendnment. The article in
terns only prescribes various procedural steps in the matter
of anmendnent: it shall be initiated by the introduction of a
bill in either House of Parlianent; it shall be passed by
the prescribed majority in both the Houses; it shall then be
presented to the President for his assent; and upon . such
assent the Constitution shall stand anended. The article
assunes the power to anend found el se and says that it shal
be exercised in the manner |aid down therein. The argunent
that the conpletion of the procedural AM cul ninates in the
exercise of the power to amend may be subtle but does not
carry conviction. If that was the intention of the
provi si ons, nothing prevented the nakers of the Constitution
from stating that the Constitution nay be anended in the
manner suggested. Indeed, whenever the Constitution sought
to confer a special power to amend on any authority it
expressly said so : (See Arts. 4 and 392). The alternative
contention that the said power shall be inplied either from
Art. 368 or fromthe nature of the articles sought to be
anmended cannot be accepted, for the sinple reason that the
doctrine of necessary inplication cannot be invoked if there
is an express sion or unless but for such inplication the
article will no necessity to inply any plenary power to make
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any Constitution subject to the

Uni nfluenced by any foreign doctrines let us ook at the
provi sions of our Constitution. Under Art. 245, "subject to
the provisions of the Constitution, Parliament may make | aws
for the whole or any part of the territory of India........
Article 246 demarcates the matters in respect of which
Parliament and State
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Legislatures may nmake laws. In the field reserved for
Parliament there is Entry 97 which enpowers it to nmake |aws
in respect of " any other matter not enunerated in Lists 11
and 111 including any tax not nentioned in either of those
lists." Article 248 expressly states that Parlianment has
exclusive power to nake any law with respect to any natter
not enunerated in the Concurrent List ,or State List. It
is, therefore, clear that the residuary power of |egislation
is vested in Parliament. Subject to the argument based upon
the alleged nature of the amending power as understood by
jurists i'n other countries, which we shal consider at a
| ater stage, it cannot be contended, and indeed, it was not
contended, that the Constituent Assenbly, if it were so
m nded, could not have conferred an express |egislative
power on Parliament to amend the Constitution by ordinary
| egi sl ative process. Articles 4 and 169, and para 7 of the
5th Schedul e and para 21 of the 6th Schedule have expressly
conferred such power. There is, therefore, no inherent
I nconsi stency between |egislative process and the anending
one. \ether in ‘the field of a constitutional Ilaw or
statutory |aw anmendnment can be brought about only by [|aw
The residuary power of Parlianent, unles there is anything
contrary in the ,Constitution, certainly takes in the power
to anend the Constitution. It is said that tw Articles
"indicate the contrary intention. As Art. 245, the argunent
proceeds, is subject to the provisions of the Constitution

every | aw of anmendnent will necessarily be inconsistent with
the articles sought to be anended. " Ibis is an argument in
acircle. Can it be said reasonably that a | aw anmending an
article is inconsistent with the article amended'? If an
article of the Constitution expressly says that it cannot be
amended, a |aw cannot be made amending it, as the power of
Parliament to make a law is subject to the said Article. It
may-wel |l be that in a given case such a [imtation may also
necessarily be inmplied. The limtationin Art. 245 “is in
respect of the power to nmake a | aw and not of the content of
the law made Wthin the scope of its power. The _second
criticism is based upon Art. 39 of the Constitution. That
provi si on confers power on the President to renove

difficulties; in the circunstances nentioned in t hat
provision, he can by order direct that the Constitution
shall during such period as may be specified in that /order

have effect subject to such adaptations, whether by way of
nodi fication, addition ,or omssion, as he nay deem to be
necessary or expedi ent . The argunent is t hat t he
President’ s power, though confined to a tenporqry period,is
co-extensive with legislative power and if the power to
amend is a legislative power it would have to be held that
the President can amend the Constitution in terms of Art.
368. Apart fromthe limted scope of Art. 392, which is
intended only for the purpose of renoving difficulties and
for bringing about a smpooth transition, an order made by the
Presi -
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dent cannot attract Art. 368, as the anendnent contenplated
by that provision can be initiated only by the introduction
of a bill in the Parlianment. There is no force in either of
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the two criticisns.

Further, there is, internal evidence in the Constitution
itself which indicates that amendnment to the Constitution is
a "law' within the neaning of Art. 245. Now, what is "law'
under the Constitution ? It is not denied that in its
conprehensive sense it includes constitutional |aw and the
| aw anending the Constitution is constitutional |aw But
Art. 13(2) for the purpose of that Article gives an
inclusive definition. 1t does not exclude Constitutiona
law.- It prima facie,takes in constitutional |aw Article
368 itself gives the necessary clue to the problem The
amendment can be initiated by. the introduction of a bill;
it shall be passed by the two Houses; it shall’ receive the
assent of the President. These are well-known procedura
steps in the process of lawmaking : Indeed this Court in
Sankari Prasads case(1l) -brought out this idea in clear
terns.. It said "in the first place, it is provided that the
amendment .« nmust _be initiated by the introduction of a "bil
in either House of Parliament’ a famliar feature of
Parliament ~procedure (of Article 107(1) which says "A bil
may originatein either House of Parlianment"). 'Then, the
bill rmust be "Passed i n each House, "-just what Parlianent
does when it is <called "upon to exercise its nor ma
| egi srative function Article 107(2)1; and finally, the bul
thus passed nust be "president to the President” for his
"assent", again a parliamentary process through which every
bill rmnmust pass before it can reach the statute-book
(Article 111 ). W thus- find that each of the conponent
units of Parlianent is to play its allotted part in bringing
about an amendment to the Constitution. W have already
seen that Parlianent effects amendnments of the first class
nentioned above by going through the sane three-fold
procedure but wth a sinple ngjority. The fact that a
different mmjority in the same body is required for
effecting the second and third--categories of 1 anendments
make t he anendi ng agency a different body."

In the same decision it is pointed out that Art. 368 is not

a complete code in respect of the procedure. This /Court
said "There are gaps in the procedure as to how and  after
what notice a bill is to be introduced, howit is to be

passed by each House and how the President’s assent is to be
obt ai ned. Having provided for the Constitution of a
Parliament and prescribed a certain procedure for the
conduct of its ordinary |legislative business to be
suppl enented by rul es nade by each House (Article 118), the
makers of the Constitution nust be taken to —have -intended
Parliament to follow that procedure, so far as they may be
applicable consistently with the express provision of  Art.
368, when they have entrusted to it the power of =ending the
Con-

(1) ( 1952) s.C R 89.
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stitution." The House of the People nade rules providing
procedure for amendnents, the same as for other Bills wth
the addition of certain special provisions viz., Rules 155,
156, 157 and 158. |f anendnent is intended to be sonething
other than law, the constitutional insistence on the said
| egi slative process is unnecessary. In short, anendnent
cannot be rmade otherwi se than by following the |egislative
process. The fact that there are other conditions, such as,
a larger mpjority and in the case of articles nentioned in
the proviso a ratification by Legislatures is provided, does
not nake the amendnent anytheless a law. The inmposition of
further conditions is only a safeguard against hasty action
or a protection to the States, but does not change the
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Legi sl ative character of the amendnent.
This conclusion is reinforced by the other articles of the

Constitution. Article 3 enables Parlianment by lawto form
now States and alter areas, boundaries or the names of
existing States. inposed two, further conditions, of the

President, and (ii) in therein, the views expressed by the
Legi sl atures. Notwi thstanding the said conditions it cannot
be suggested that the expression "law' under the said
Article is not one nmade by the Legislative process. Under
Art. 4, such a |aw can contain provisions for anendrment of
Schedules | and IV indicating thereby that anendnments are
only made by Legislative process. Wat is nmore, cl. (2)
thereof introduces a fiction to the affect that such a |aw
shall not be deenmed to be an anendnent to the Constitution

This shows that the anendnent is |law and that but for the
fiction it would be an anendrment within the meaning of Art.
368. Article 169 which enpowers Parliament by law to
abol i sh or create Legislative Councils in States, para 7 of
the 5th 'Schedule and para 21 of the 6th Schedule which
enabl e " Parliament by |law to anend the said Schedul es, also
bring out the two ideas that the anmendnent is law nade by
| egi sl ati ve process and that but for the fiction introduced
it would attract Article 368. That apart amendnent s
under the said provisions can be made by the Uni on
Parliament by sinple majority. That an anmendnent is nade
only by legislative process with or without conditions will
be clear if two decisions of the Privy Council are
considered in juxta-position. They are MCawey v. The
King(l) and The Bribery Conmmissioner v. Pedrick Rana
si nghe(2).

The facts in McCawl ey v. The King(1l) were these: In 1859
Queensl and had been granted a Constitution in the terns of
an Order in Council nade on June 6 of that year under powers
derived by Her Majesty fromthe Inperial Statute, 18 & 19
Vi ct .

(1) [1920] A.C. 691.

(2) [1964] WL.R 1301
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C. 54. The Order in Council had set up a legislature for
the territory, consisting of the Queen, -a Legislative
Council and a. Legislative Assenbly,  and the 1aw making
power was vested in Her Majesty acting with the advice and
consent of the Council and Assenbly. Any |aws coul d be made
for the "peace, wel fare and good governnent of the Col ony".
The said legislature of Queensland in the year 1867 passed
the Constitution Act of that year. Under that Act power was
given to the said legislature to make laws for "peace,
wel fare and good Government of the Colony in all cases
what soever”. But, under s. 9 thereof a two-thirds nmmjority
of the Council and of the Assenbly %as required 'as a
condition precedent to the validity of legislation -altering
the constitution,of the Council. The Legislature, | there-
fore, had, except in the case covered by s. 9 of the Act, an
unrestricted power to nake |laws. The Legislature passed a
aw which conflicted with one of the existing terns of the
Constitution Act. Lord Birkenhead, L.C., upheld-the |law, as
the Constitution Act conferred an absol ute power upon the
| egislature to pass any law by majority even though it, in
subst ance, anmended the terns of the Constitution Act.

In The Bribery Comm ssioner v. Pedrick Ranasinghe(l), the
facts are these : By section 29 of the Ceylon (Constitution)
Order in Council, 1946, Parlianent shall have power to rmake
laws for the, "peace. order and good governnent" of the
Island and in the exercise of its power under the said
section it may amend or repeal any of the provisions of the
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Order inits application to the Island. The proviso to that
section says that no Bill for the anendnent or repeal of any

of the provisions of the Order shall be presented for the
Royal assent unless it has endorsed on it a certificate
under the hand of the Speaker that the nunber of votes cast
in favour thereof in the House of Representatives anounted
to not less than two-thirds of the whole nunber of nenbers
of the House. Under s. 55 of the said Order the appoi ntnent
of Judicial Oficers was vested in the Judicial Service Com
nm ssion. But the Parlianent under s. 41 of the Bribery
Amendnent Act, 1958, provided for the appointnent of the
personnel of the Bribery Tribunals by the Governor-GCenera
on the advice of the Mnister of Justice. The said
Amendnent  Act was in conflict with the said s. 55 of the
Order and it was passed w thout conplying with the terns of
the proviso tos. 29 of the Order. The Privy Council held
that the Amendnent Act was ~void. Lord Pearce, after
consi dering McCawl ey’ s case(2) made the fol l owi ng
observations, at p. 1310 :

" A a legislature has no power to

i'gnore, the conditions of |aw making that are

i mposed by the

(1) [1964] 2 WL.R 1301

(2) [1920] A.C. 69 1.

798

i nstrunment which itself regulates its power to
make | aw. Thi s restriction exi sts
i ndependently of the , question  whether the
| egi slhature is sover ei gn, as is t he

| egi sl ature of Ceylon, or whet her the
Constitution is "uncontrolled", as the Board
held the Constitution of Queensland to be.
Such a Constitution can, indeed, be altered or
amended by the legislature, if the regulating
instrument so provides and if the ternms of
those provisions are conplied with........
It will be seen fromthe said judgnents that an anmendnent of
the Constitution is nade only by legislative process wth
ordinary majority or with special majority, as the case may
be. There.fore, anendnents either under Art. 368 or under
other Articles ,axe nade only by Parlianment by follow ng the
| egi sl ative process adopted by it ' n nmaking other law, .~ In
the premses, an anendnent "OfF the Constitution can be
not hi ng but "I aw"
A conparative study of other Constitutions indicates that no
particular pattern is followed. AR the Constitutions confer
an ,express power to amend, nost of them provide for
| egislative procedure wth special majority, | referendum
convention, etc., and a feww th sinple najority. I'ndeed,
Parlianment of England, which is a suprene body, can /anmend
the constitution like any other :statute. As none- of the
Constitutions contains provisions simlar to Art. 368 and
Art. 13(2), neither the said Constitutions nor the decisions
given by courts thereon would be of any assistance in
construing the scope of Art. 368 of our Constitution
A brief survey of the nature of the anendi ng process adopted
by various constitutions will bring out the futility of any
attenpt to draw inspiration from the said opinions or
decisions on the said constitutions. The nature of the
amendi ng power in different constitutions generally depends
on the nature of the polity created by the constitution
nanely, whether it is federal or unitary constitution or on
the fact whether it is a witten or an unwitten
constitution or on the circunstances whether it is a rigid
or a flexible constitution. Particularly the difference can
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be traced to the "spirit and genius of the nation in which a
particular constitution has its birth". The follow ng

articles of the 'Constitution of the different countries are
brought to our notice by one or other of the counsel that
appeared before us. Art. 5 of the Constitution of the
United States of Anmerica, Arts. 125 and 128 of the
Commonweal th of Australia Constitution Act, Art. 92 (1) of
the British North American Act, s. 152 of the South African
Act, Art. 217 of the Constitution of, the United States of
Brazil, Section 46 of the Constitution of Ireland, 1937,
Arts. 207, 208 and 209 of the Constitution of the Union of
Burma, Art. 88 ,of the Constitution of the Kingdom of
Denmark Act, Art. 90 of
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the Constitution of the French Republic, 1954, Art. 135 of
the United States of Mexico, Art. 96 of the Constitution of
Japan, Art. 112 of the Constitution of Norway, Art. 85 of
the Constitution of the Kingdomof Sweden, Arts. 118, 119,
120, 121, 122 and 123 of the Constitution of the Swiss
Federation, Arts. 140, 141 and 142 of the Constitution of
Venezuel a, and Art. 146 of ‘the Constitution of the Union of
Soviet Socialist Republics, 1936 and s. 29(4) of Ceylon
Constitution Oder in Council, 1946.

Broadl y speaki ng anendnents can be nade by four nethods (i)

ordinary |legislative process with or without restrictions,
(ii) by the people through, referendum (iii) by majority of
all the units of a federal State; and (iv) by a specia

convention. The first nmethod can be in four different ways,
nanely, (i) by the ordinary course of |legislation by
absolute majority or by special majority, (See Section 92 (1
)- of the British North Anerica Act, sub-section 152 South
African Apt, where under except sections 35,137 ‘and 152,
ot her provisions could be amended by ordinary |egislative
process by absolute majority. Many constitutions | provide
for special majorities.); (ii) by a fixed quorum of nenbers
for the consideration of the proposed anendment and a
speci al majority for its passage; (see the def unct
Constitution of Rumania), (iii) by dissolution and genera

election on a particular issue; (see the Constitutions of
Bel gium Holland, Denmark and Norway), and (iv) by a
majority of two Houses of Parliament in joint session as in
the Constitution of the South Africa. The second nmnethod
demands a popular vote, referendum, or plebiscite as in
Switzerl and, Australia, Ireland, Italy, France and  DenmarKk.
The third nmethod is by an agreenent in some formor other of
either of the majority or of all the federating units as in
Switzerland, Australia and the United States of Anerica.
The fourth nethod is generally by creation of a special body
ad hoc for the purpose of constitution revision as in - Latin
Ameri ca. Lastly, some constitutions i mpose express
[imtation on the power to anend. (See Art. 5 of the United
States Constitution and the Constitution of the  Fourth
French Republic). A nore el aborate discussion of this topic
may be found in the Arerican political Constitution by

Strong. It will, therefore, be seen that the power to anend
and the procedure to anend radically-differ from State to
State; it is left to the constitution-nmakers to prescribe
the scope of the power and the nethod of amendnent having
regard to the requirements of the particular State. There
is no article in any of the constitutions referred to us
simlar to article 13(2) of our Constitution. |India adopted

a different systemaltogether: it enpowered the Parlianent
to amend the Constitution by the |egislative process subject
to fundanental rights. The Indian 1 Constitution has nade
the anendi ng process conparatively flexible, but it is made

by
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subj ect to fundanental rights.
800
Now | et us consider the argunent that the power to anend is
a sovereign power, that the said power is suprene to the
| egislative power, that it does not permt any inplied
[imtations and that amendnents nmade in exercise of that
power involve political questions and that, therefore, they
are outside judicial review, This w de proposition is sought
to be supported on the basis of opinions of jurists and
judicial decisions. Long extracts have been read to us from
the book "The Anending of the Federal Constitution (1942)"
by Lester Bernhardt O field, and particular reference was
nmade to the foll owi ng passages :
"At the point it nmay be well to note that when
the Congress is engaged in the anmendi ng
process it is not |egislating. It is
exercising a peculiar power bestowed upon it
by Article Five. This Article for the nost
part ,controls the process; and ot her
provi sions of the Constitution, such as those
relating to the passage of |egislation, having
but little bearing."
Adverting to the Bill of Rights, the |earned author remarks
that they may be repeal ed just as any other anendment and
that they are no nore sacred froma |egal = standpoint than
any other part of the Constitution. Dealing with the
doctrine of inplied limtations, he says that it is clearly
unt enabl e. Posi ng the question ’'I's other a [law about the
amendi ng power of the Constitution ?", he answers, "there is
none" . He woul d even go to the extent of saying that the
sovereignty, if it can be said to exist at all, is |ocated
in the anending body. The author is -certainly a strong
advocate of the supremacy of the amending power and an
opponent of the doctrine of inplied limtations. H s
opi ni on is based wupon the terms of Art. 5 of t he
Constitution of the United States of America and his
interpretation of the decisions of the Suprene Court of
America. Even such an extrene exponent of the doctrine does
not say that a particular constitution cannot™ expressly
i mpore restrictions on the power to armend or that ~a court

cannot reconcil e the articles couched in unlimted
phr aseol ogy. Indeed Art. 5 of the Anerican Constitution
i nposes express limtations on the anending power. Sone

passages fromthe book "Political Science and Governnent" by
James Wlford Garner are cited. Garner points out
"An unanendabl e constitution, said Mil-ford, is
the &&worst tyranny of time, or rather the
very tyranny of tinme"
But he al so notices
"The provision for anendnent shoul d be neither
so rigid as to make needed changes practically
i mpossible nor so flexible as to encourage
frequent and
801
unnecessary changes and thereby |lower the authority of the
Constitution."
Munro in his book "The CGovernment of the United States", 5th
Edition, uses strong words when he says
PP it is inpossible to conceive of an
unamendabl e constitution as anything but a
contradiction in ternms."
The |learned author says that such a constitution would
constitute "government by the graveyards." Hugh Evander
WIlls in his book "Constitutional Law of the United States"
avers that the doctrine of anendability of the Constitution
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is grounded in the doctrine of the sovereignty of the people
and that it has no such inplied limtations as that an
amendnent shall not contain a new grant of power or change
the dual form of government or change the protection of the
Bill of Rights, or nake any other change in t he
Consti tution. Herman Finer in his book "The Theory and
Practice of Mbdem Governnent" defines "constitution" as its
process of anendnent, for, in his view, to amend is to
deconstitute and reconstitute. The |earned author concludes
that the amending clause is so fundamental to a constitution
that he is tenpted to call it the constitution itself. But
the |earned author recognizes that difficulty in amendnment
certainly products circunstances and nakes inpossible the
surreptitious abrogation of rights guaranteed in t he
constitution. Wlliam S. Livingston in "Federalism and
Constitutional Change" says :

"The formal procedure of anendment is of

greater i mportance t han the i nf orma
processes, because it constitutes a higher
authority to which appeal lies on any question

that may arise."
But there are equally enminent authors who express a
different view. In "Amrerican Jurisprudence"”, 2nd Edition,
Vol. 16, it is stated that a statute and a constitution
t hough of unequal dignity are both | aws. Another calls the
constitution of @a State as one of the laws of the State.
Cooley in his book on "Constitutional~ Law' opines that
changes in the fundanental Ilaws of the State nust be
indicated by the people thenselves. He further inplies
l[imtations to the anmending power fromthe belief in the
constitution itself, such as, the republican form of
CGovernment cannot be abolished as it would be  revolutionary
inifs characters. 1In the same book it is further said that
the power to amend the constitution by legislative action
does not confer the power to break it any nore than it
confers the power to | egislate on any other subject contrary
to the prohibitions. C. F. Strong in his book "Mdem
Poliical Constitutions", 1963 edition, does not accept the
theory of absolute sovereignty of the anendi ng power which
does not brook any linmitations, for he says.
802
"In short, it attenpts to —arrange for the
recreation of a constituent assenbly whenever
such matters are in future to be considered,
even though that assenbly be nothing nore than
the ordinary |l egislature acting under ~certain
restrictions. At the same time, there may be
some elenents of the constitution which the

consti tuent assenbl y want s to remain
unalterable by the action of any authority
what soever. These elenents are - to be
di stinguished from the rest, and generally
cone under the heading of fundamental « |aw

Thus, for exanple, the Anmerican Constitution
the oldest of the existing Constitutions,
asserts that by no process of amendnent shal
any State, wthout its own consent, be
deprived of its equal suffrage in the Senate,
, Wwhile among the Constitutions nore recently
promul gat ed, those of the Republics of; France
and Italy, each containing a clause stating
that the republican formof governnent cannot
be the subject of an anmendi ng proposal s"

it is not necessary to nultiply citations fromtext-books.

A catena of Anerican decisions have been cited before us in
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support of the contention that the unending power is a
suprene power or that it involves political issues which are
not justiciable. It would be futile to consider them at
length, for after going through themcarefully we find that
there are no considered judgnents of the American Courts,
whi ch woul d have a persuasive effect in that regard. 1In the
Constitution of the United States of Anerica, prepared by
Edwards S. Corwin, Legislative Reference Service, Library of
Congress, (1953 edn.), the following sumary under the
headi ng "Judicial Review under Article V' is given
"Prior to 1939, the Supreme Court had taken
cogni zance . of a number of diverse objections
to the validity of specific anendnents. Apart
from hol ding t hat of fici al notice of
ratification by the several States was con-
clusive upon-the Courts, it had treated these
guestions ~as justiciable, although it had
uniformy rejected themon the nerits. In
that ~year, however, the whole subject was
thromn into confusion by the inconclusive
decision in Coleman v. M |ler. This case cane
up on awit of certiorari to the Suprene
Court of Kansas to review the denial of a wit
of mandanmus to conpel the Secretary of the
Kansas Senate to erase an endorsenent on a
resol ution ratifying the child
| abour  amendment to the Constitution to re-
effect 'that it had beenadopted by the Kansas
Senate. = The attenpted ratification was
803
assailed on three grounds : (1) ‘that the
amendnment had been previously rejected by the
State Legislature; (2) that it was no ' |onger
open to ratification because an unreasonabl e
period of time thirteen years, had elapsed
since its submssionto the States, and (3)
that the lieutenant governor had no right to
cast the deciding vote in the Senate in favour
of ratification. Four opinions were witten
in the Supreme Court,  no one of whi ch
comanded the support of nore than four nmem
bers of the Court. The majority ruled -that
the plain-tiffs, nenbers of the Kansas  State
Senate, had a sufficient interest” in the
controversy to give the - federal courts
jurisdiction to review the case. W t hout
agr eenent as to the grounds for their
decision, a different majority -affirnmed. the
judgrment of the Kansas court denying the
relief sought. Four nenbers who concur-red in
the result had voted to dismiss the.-wit on

the ground that the amending process "is
political" inits. entirety, from subnission
until an amendnent becones part of the

Constitution, and is not subject to judicia
gui dance, control or interference at any
poi nt." whet her the contention that t he
| i eut enant governor shoul d have been pernitted
to cast the deciding vote in favour of
ratification present ed a justiciable
controversy was |left undecided, the court
being equally divided on the point. In an
opinion reported as "the opinion of t he
Court"’ but in which it appears that only
three Justices concurred, Chief Justice Hughes
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declared that the wit of’ mandanus was
properly deni ed because the question as to the
effect of the previous rejection of t he
amendnment and the lapse of tine since it was
subm tted to the States wer e politica
guestions which should be left to Congress.
On the same day, the Court dismssed a. wit
of certiorari to review a decision ’'of the
Kentucky Court of Appeals declaring the action
of the Kentucky General Assenbly purporting to
ratifying the child | abour amendnment illega
and void. I nasmuch as the governor had
forwarded the certified copy of the resolution
to the Secretary of State before being served
with a copy of ‘the restraining order issued by
the State Court, the Suprenme Court found that
there "was no | onger a controversy susceptible
of "judicial determwination."
Thi s passage, in our view, correctly sunmmarises the Anerican
law on the subject. It will be clear therefromthat prior
to 1939 the Suprenme Court of America had treated the
objections to the validity  of specific anendnments as
justiciable and that onlyin 1939 it rejected them in an
i nconcl usi ve judgnment w thout
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di scussi on. In this state of affairs we cannot wusefully
draw nmuch fromthe judicial w sdomof the -Judges of the
Supreme Court of Anerica
One need not cavil at the description of an anendi ng power
as sovereign power, for it is sovereign only wthin the
scope of the power conferred by a particular constitution

Al  the authors also agree, that a particular constitution
can expressly limt the power of amendnent, both substantive
and procedural . The only conflict lies in the fact that
some authors do not pen-nit inplied limtations when the
power of amendment s expressed in general words. But
others countenance such limtations by construction or
ot herw se. But none of the authors goes to the extent of

sayi ng, which is the problem before us, that when there are
conflicting articles couched in w dest terns, the court has
no jurisdiction to construe and harnonize them If sonme  of
the authors neant to say that-in our view they did not-we
cannot agree with them for, in that event this Court - would
not be discharging its duty.

Nor can we appreciate the argunents repeated before us by
| earned counsel for the respondents that the -amending
process involves political questions which are, outside the
scope of judicial review \Wen a matter comes | before the
Court, its jurisdiction does not depend upon the nature of
the question raised but on die, question whether the said
matter s expressly or by necesssary inplication - excluded
from its jurisdiction. Secondly, it is not possible to
define what is a political question and what is not. The
character of a question depends upon the circunstances —and
the nature of a political society. To put if differently,
the court does not decide any political question at all in
the ordinary sense of the. term but only ascertai ns whether
Parliament is acting within the scope of the anmendi ng power.
It may be that Parliament seeks to anend the Constitution
for political reasons, but the Court in denying that power
will not be deciding on political questions, but will only
be hol ding that Parliament has no power to anend particular
articles of the Constitution for any purpose whatsoever, be
it political or otherwise. W, therefore, hold that there
is nothing in the nature of the amendi ng power which enabl es
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Parliament to override all the express or inplied lim-
tations inmposed on that power. As we have pointed out
earlier, our Constitution adopted a novel nmethod in the

sense that Parliament nmakes the amendment by |egislative
process subject to certain restrictions and,that t he
amendment so made being law' is.subject to Art. 13(2).

The next argunent is based upon the expression "anendment"
in Art. 368 of the Constitution and if is contended that the
sai d
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expression has-.a Positive and a negative content and that
in exercise of the power anendnent parlianent cannot destroy
the structure of the Constitution, but it can only nodify
the provisions thereof within the franework of the origina
instrument for its better effectuation. |f the fundanentals
woul d be anmenable to the ordinary process of amendnent with
a special mpjority, the argunent proceeds, the institutions
of the President can be abolished, the parliamentary
executive can be renpved, the fundanental rights can be
abrogated, the concept of federalismi can be obliterated and
in short the soverei gn denocratic republic can be converted
into a totalitarian system of governnent. There is
considerable force in this argument. Learned and |engthy
argunents are advanced to sustain it or to reject it. But
we are relieved of the necessity to express our opinion on
this all inportant question as, so far as ‘the fundanenta
rights are concerned, the question raised can be answered
on a narrower ‘basis. This question may ari se for
consideration only  if Parlianment seeks to destroy the
structure of the Constitution enbodied in the provisions
other than in Part |Il of the Constitution. W do not,
therefore, propose to express our opinion in that regard.

In the view we have taken on the scope of Art. 368  vis--a
vis the fundamental rights, it s also unnecessary to
express our opinion on the question whether the anmendnent of
the fundamental rights is covered by the proviso to Art.
368.

The result is that the Constitution (Seventeenth Amendnent)
Act, 1964, inasmuch as it takes away or abridges the funda-
nmental rights is void under Art. 13(2) of the Constitution
The next question is whether our decision should  be given

retrospective operation. During the period between 1950
and 1967 i.e 17 years as nany as 20 amendnents were nmde in
our Constitution. But in the context of the present

petitions it would be enough if we notice the  anmendnents
affecting fundanmental right to property. The Constitution
cane into force on January 26, 1950. The Constitution (First
Amendnent) Act, 1951, anended Arts. 15 and 19, and Arts. 31-
A and 31-B were inserted with retrospective effect. The
object of the amendnent was said to be to validate the
acqui sition of zam ndaries or the abolition of <“permanent
settlenent wthout interference fromcourts. The occasion
for the anendment was that the High Court of Patna in
Kanmeshwar Singh v, State of Bihar(1l) held that the Bihar
Land Reforns Act (30 of 1950) passed by the State of Bihar
was unconstitutional, while the H gh Courts of Allahabad and
Nagpur upheld the validity of corresponding |egislations in
Uttar Pradesh and Madhya Pradesh respectively.

(1) A 1. R 1951 Patna 91

p.C T.167-6
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The anmendnent was nmade when the appeals fromthose decisions
were pending in the Suprene Court. In Sankari Prasad’'s

case(l) the constitutionality of the said amendnent was
guesti oned but the anendrment was upheld. It may be noticed
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that the said anendnent was not made on the basis of the
power to anmend fundanental rights recognized by this Court
but only in view of the conflicting decisions of H gh Courts
and without waiting for the final decision fromthis Court.
article 31-A was again anended by the Constitution (Fourth
Amendnent) Act, 1955. Under that amendnent cl. (2) of Art.
31 was anended and cl. (2-A) was inserted therein. Wile in
the original article 31-A the general expression "any
provisions of his Part" was found, in the anmended article
the scope was restricted only.to the violation of Arts. 14,
19 and 31 and 4 other cl auses were included, nanely, clauses
providing for (a) taking over the management of any property
by the State for a limted-period; (b) amal gamation of two
or nore corporations; (c) extinguishment or nodification of

rights of person; interested in corporations; and (d)
ext i ngui shment or nodification of rights accruing under any
agreenent, |ease or licence relating to mnerals, and the
definition of "estate”™ was enlarged in order to include the
interests of “raiyats and under-raiyats. The expressed

obj ect of the amendnent was to carry out inportant socia

wel fare legislations on the desired lines, to inprove the
nati onal econonmy of the State and to avoid serious
difficulties raised by courts in that regard. Article 31A
has further been ‘anended by the Constitution (Fourth
Amendnent) Act, 1955. By the said anendnent in the N nth
Schedule to the Constitution entries 14 to 20 were added.
The main objects of this amendi ng Act was to distinguish the
power of compul sory acquisition or requisitioning of private
property and the deprivation of property and to extend the
scope of Art. 31-A to cover different categories of socia

wel fare | egislations and to enabl e nonopolies in particul ar
trade or business to be created in favour of the State.
Amended Art. 31(2)nmekes the adequacy of conpensation not

justiciable. It may be said-that the Constitution @ (Fourth
Anmendnent) Act, 1955 was made by Parlianent as this Court
recogni zed the power of Parliament to anend Part 111 of the

Constitution; but it can’ also be said with some plausi-
bility that, as Parlianment had exercised the power even
before the. decision of this Court in Sankari Prasad s
case(1l), it would have anmended the Constitution even if the
sai d decision was not given by this Court. The Seventeenth
Amendnent Act was made on June 20, 1964. The occasion - for
this anmendnent was the decision of this Court in Karinbil
Kunhi koman v. State of Kerala(2), which struck down the
Kerala Agrarian Relations Act |V of 1961 relating to
ryotwari |ands. Under that amendnent the definition of the
expression "estate" was enlarged so as to take

(1) [1952] S.C.R 89, 105

(2) [1962] Supp. 1 S.C.R 829
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in any land held under ryotwari settlenent and any held or
et for purposes of agriculture or for purposes ancillary
thereto, including waste |and, forest land, |land for pasture
or sites of buildings and other structures occupied by

cultivators of land, agricultural |abourers and village
artisans. In the Ninth Schedule the amendnment included
items 21 to 65. In the objects and reasons it was stated

that the definition" estate" was not w de enough, that the
courts had struck down many |land reform Acts and that,
therefore, in order to give themprotection the amendnment
was nmade. The validity of the Seventeenth Amendnent Act was
guestioned in this Court and was held to be valid in Sajian
Singh’s case(1). Fromthe history of these amendments, two
things appear, namely, unconstitutional |aws were made and
they were protected by the amendnent of the Constitution or
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the anmendnments were nade in order to protect the future | aws
whi ch  woul d be void but for the amendnments. But the fact
remains that this Court held as early as in 1951 that
Parliament had power to anmend the fundanental rights. It
may, t her ef or e, said that the Constitution (Fourth
Amendnent) Act, 1955, and the Constitution (Seventeenth
Amendnent) Act, 1964, were based upon the scope of the power
to end recognized by this Court. Further the Seventeenth
Amendnent Act was al so approved by this Court.

Between 1950 and 1967 the Legislatures of various States
made |laws bringing about an agrarian revolution in our
country zami ndaries, inans and other intermediary estates
were abolished, vested rights were created in tenants,

consolidation of holdings of villages was nmade, ceilings
were fixed and the surplus |ands transferred to tenants.

Al'l these were done on the, basis of the correctness of the
decisions in Sankari Prasads case(2) and Sajjan Singh's
case(1l), nanely, that Parlianent had the power to anmend the
fundanental rightsand that Acts in regard to estates were
outside judicial scrutiny on the ground they infringed the
said rights. ~The agrarian structure of our country has been
revol utioni sed on the basis of the said |aws. Should we now
give retrospectivity to our decision, it would introduce
chaos and unsettle the conditions in our country. Should we
hold that because of the said consequences Parlianment had
power to take away fundanental rights, a tine mght cone
when we would gradually and inperceptibly - pass under a
totalitarian rate. 'Learned counsel for the petitioners as
well as those for the respondents placed us on the horns of
this dilemm, for they have taken extrene positions-I|eaned
counsel for the petitioners-want us to reach the |ogica

position by holding that all the said |aws are void and the
| earned counsel for the respondents persuade us to hold that
Parliament has unlinited power and, if it chooses, it can do
away with fundanental rights. W do not think that

(1) [1965] 1 S.C R 933.

(2) [1952] S.C.R 89,
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this Court is so helpless. As the highest Court in the |and
we rmust evolve sone reasonable principle to neet this
extraordi nary situation. There is an essential distinction
bet ween Constitution and statutes. Conparatively speaking,

Constitution is permanent; it is an organic statute; it
grows by its own inherent force. The constitutiona

concepts are couched in elastic terns. Courts are expected
to and indeed should interpret, its terms wthout doing
violence to the | anguage, to suit the expandi ng needs of the
soci ety. In this process and in a real sense they nake
| aws. Though it is not admtted, the said role of /this
Court is effective and cannot be ignored. Even in the realm
of ordinary statutes, the subtle working of the process is
apparent though the approach is nore conservative and
inhibitive.--1n the constitutional field, therefore, to neet
the present extraordinary situation that nmay be caused by
our decision, we nust evolve some doctrine which has roots
in reason and precedents so that the past may be preserved
and the future protected.

There are two doctrines familiar to American Jurisprudence,

one is described as Blackstonian theory and the other as
"prospective over-ruling”, which nmay have sone rel evance to
the present enquiry. Blackstone in his Commentaries, 69
(15th edn., 1809) stated the comopn law rule that the duty
of the Court was "not to pronounce a new rule but to
mai ntai n and expound .the old one". It neans the Judge does
not make |aw but only discovers or finds the true | aw The
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law has always been the sane. |[|If a subsequent decision
changes the earlier one, the latter decision does not make
law but only discovers the correct principle of |aw The
result of this viewis that it is necessarily retrospective
, operation. But Jurists, George F. Canfield, Robert Hill
Freeman, John Henry Wgnore and Cardozo, have expounded the
doctrine of "prospective over-ruling" and suggested it as "a
useful judicial .tool". 1In the words of Canfield the said
expr essi on nmeans
. a court should recognize a duty to an-
nounce a new and better rule for future
transacti ons whenever the court has reached
the conviction that an old rul e (as
establ i shed by the precedents) is unsound even
though feeling compelled by stare decisis to
apply the old and condemmed rule to the
instant case and to transactions which had
al ready t aken pl ace. ™
Cardozo, before he becane a Judge of the Suprene Court of
the United States of America, when he was the Chief Justice
of New York State addressing the Bar Association said thus
The rule (the Blackstonian rule) that we are

asked to apply is out of tune with the Ilife
about ‘us. 1t has been nmade di scordant by the
forces that generate a
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living law. W apply it to this case because
the ‘repeal might work hardship to those who
have trusted to its existence. W give notice
however that any one trusting to it hereafter
will do at his peril."
The Suprene Court of the United States of Anerica, in the
year 1932, after Cardozo becane an Associ ate Justice of that
Court in Geat Northern Railway v. Sunburst G1 @& Ref.
Co., (1) applied the said doctrine to the facts of that case.
In that case the Montana Court had adhered to its previous
construction of the statute in question but had announced
that that interpretation would not be followed in the

future. It was contended before the Suprenme Court of the
United States of America that a decision of a court over-
ruling earlier decision and not giving its rul ing

retroactive operation violated the due process clause of the
14t h Anmendnent. Rejecting that plea, Cardozo said
"This is not a case where a Court in
overruling an earlier decision has conme to the
new ruling of retroactive dealing and thereby
has nade invalid what was followed in the

doi ng. Even that may often be  done though
litigants not infrequently have argued to the
contrary .... This is a case where a Court has

refused to make its ruling retroactive, and
the novel stand is taken that the Constitution
of the United States is infringed by the
refusal . We t hi nk t hat the Feder al
Constitution has no voice upon the subject. A
state in defining the el enents of adherence to
precedent nmay nmeke a choice for itself between
the principle of forward operation and that of

rel ati on backward. It may be so that the
decision of the highest courts, though |ater
over-rul ed, was | aw nonet hel ess for
intermediate transactions .... On the other
hand, it may hold to the ancient dogma that

the law declared by its Courts had a platonic
or ideal existence before the act of decl ara-
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tion, in whi ch event, t he di scredited
declaration will be viewed as if it had never
been and to reconsider declaration as |aw from
the beginning... . The choice for any state

maybe determi ned by the juristic phil osophy of
the Judges of her Courts, their considerations
of law, its origin and nature."
The opinion of Cardozo tried to harnonize the doctrine of
prospective over-ruling with that of stare decisis.
In 1940, Hughes, C.J., in Chicot County Drainage District v.
Baxter State Bank(2) stated thus
(1) (21932) 287 U.S. 358, 366. 17 L. Ed. 360.
(2) (1940) 308 U.s. 371.
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"The law prior to the deternination of
unconstitutionality is an operative fact and
may ~have consequences whi ch cannot justly be
i gnored.” The past cannot always be erased by
a new judicial declaration.”
In Giffin v. Allionis(l) the Supreme Court of Anerica
reaf firmed the doctrine laid down in Sunburst’s case (2).
There, a statute required defendants to Subnit bills of
exceptions as a pre-requisite to an appeal from a
conviction; the Act was held unconstitutional in that it
provi ded no nmeans whereby indi gent defendants could secure a
copy of the record for this purpose. Frankfurter, J., in
that context observed
PP VA in arriving at-a new principle, the
judicial process is not inportant to, define
its scope and limts. Adjudication is not a
nmechani cal exerci se nor _does it conpel
"either/or’ determ nation."
In WIf v. Colorado(3) a majority of the Suprenme Court held
that in a prosecution in a State Court for a state crineg,
the 14th Amendnment did not forbid the adm ssion of evidence
obtained by an unreasonable search and seizure. But in
Mapp. V. Chio(4) the Suprene Court reversed that /decision
and held that all evidence obtained by searches and seizure
in vi ol ation of the 4th Anendnent of t he Feder a
Constitution was, by virtue of the due process clause of the
14th Anmendment guaranteeing the right to privacy free from
unreasonable State instrusion, inadmissible in a State
court. In Linkletter v. Wlker(5) the question  arose
whet her the exclusion of the rule enunciated in - Mapp V.
Ohio(4) did not apply to State Court convictions which had
becorme final before the date of that judgnent. M. -~ Justice
Cl arke, speaking for the nmajority observed
"W Dbelieve that the existence of the WIf
doctrine prior to Mapp is 'an operative / fact
and may have consequences which cannot” justly
be ignored. The past cannot always be erased
by a new judicial declaration."
"Mapp had as its prinma purpose the enforcenent
of the Fourth Amendrment through the inclusion
of the excl usi onary rul e wi thin its
rights..............
We cannot say that this purpose would be
advanced by making the rule retrospective.
The mi sconduct of the police prior to Mapp has
al ready occurred and win
(1) [1956]351U.S.12,2..(2) (1932) 287 U. S
358,366: 77 L Ed. 360.
(3) [1948-49] 338 U. S. 25: 193L.Ed. 872. (4)
[1966] 367 U S. 643: 6 L. Ed.
(5) [1965] 381 U.S. 618.(2nd Edn.) 1081
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not be corrected by releasing the prisoners
involved.... On the other hand, the States
relied on WIf and followed its conmand.
Final judgments of conviction were entered
prior to Mapp. Again and again the Court
refused to reconsider WIf and gave its
implicit approval to hundreds of cases in
their application of its rule. 1In rejecting

the Wl f doctrine as to, the exclusionary rule
the purpose was to deter the | awl ess action of
the police add to effectively enforce the
Fourth Amendnent. That purpose will not at
this late date be served by the wholesale
rel ease of the guilty victinms."
"Fi nal |y, there are interests in the
administration of justice and the integrity of
the judicial process to consider. To make the
rule of Mapp retrospective would tax the
admnistration of justice to the ut nost .
Hear i ngs woul d have  to be held on t he
excludabi ity of evi dence | ong si nce
destroyed, msplaced or deteriorated. If it
is excluded, the witness available at the tine
of the original trial will not be avail able or
if located their nenory will be di med. To
t hus legitimate  such an extraordi nary
procedural weapon that has no bearing on guilt
woul d ‘seriously disrupt the adm nistration of
justice.”

This case has reaffirned the doctrine of prospective

overruling and has taken a pragmatic approachin refusing to

give it retroactivity. 1In short, in Anerica the doctrine of
prospective overruling is now accepted in all branches of
law, including constitutional law. But the carving of the

[imts of retrospectivity of the newrule is left to courts
to be done, having regard to the requirenments of /justice.
Even in England the Blackstonian theory was criticized by
Bent ham and Austin. In Austin's Jurisprudence, 4th Ed., at
page 65, the |earned author says :
"What hi ndered Bl ackstone was ’'the childish
fiction enployed by our judges, that the
judiciary or comon law is not 'Made by them

but- is a mnmraculous sonething nade, by
nobody, existing, | suppose,- from eternity,
and nerely declared fromtime to time by the
Judges. "

Though English Courts in the past accepted the Bl ackstoni an
theory and t hough the House of Lords strictly adhered to the
doctrine of ’'precedent’ in the earlier years, both the
doctrines were practically given up by the “Practice
Statement (Judicial Precedent)" issued by the House of Lords
recorded in (1966) 1 WL.R 1234. Lord Gardiner L.C
speaki ng for the House of Lords made the fol .owi ng
observati ons
812
"Their Lordshi ps neverthel ess recogni se that
too rigid adherence to precedent nmay lead to
injustice in a particular case and al so unduly
restrict the proper devel opnent of the |[|aw
They propose, therefore, to nodify their
present practice and, while treating forner
decisions of this House as nornally binding,
to depart froma previous decision when it
appears right to do so.
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In this connection they will bear in mind the
danger of disturbing retrospectively the basis
on which contracts, settlenents of property
and fiscal arrangenents have been entered into
and al so the especial need for certainty as to
the crimnal |aw"
This announcenent is not intended to affect
the wuse of precedent el sewhere than in this
House. "
It wll be seen fromthis passage that the House of Lords
hereafter in appropriate cases nmay depart fromits previous
deci sion when it appears right to do so and in so departing
will bear in mnd the danger of giving effect to the said
decision retroactivity. W consider that what the House of
Lords nmeans by this statement is that in differing from the
precedents it will do so only without interefering with the
transactions that had taken place on the basis of earlier

deci si ons. This decision, to a large extent, nodifies the
Bl ackst oni'an theory and accepts, though not expressly but by
necessary i mplication t he doctri ne of "prospective

overruling."

Let us now consi der some of the objections to this doctrine.
The objections are: (1) the doctrine involved | egislation by
courts; (2) it would not encourage parties to prefer appeals
as they would not get any benefit therefrom (3) the
declaration for the future would only be obiter, (4) it 1is
not a desirable change; and (5) the doctri ne of
retroactivity serves as a brake on court which otherw se
m ght be tenpted to be so fascile in overruling.. But in our
view, these objections are not insurnountable. |If a court
can over-rule its earlier decision-there cannot be any dis-
pute now that the court can do so there cannot be any valid
reason why it should not restrict its ruling to the future
and not to the past. Even if the party filing an appeal may
not be benefited by it, in simlar appeals which he may file
after the change in the |law he will have the benefit. The
deci si on cannot be obiter for what the court in effect does
is to declare the |aw but on the basis of another  doctrine
restricts its scope. Stability in |law does not ~ nmean that

injustice shall be perpetuated. An illumnating article on
the subject is found in Pennsylvania Law Review, [Vol. | 10
p. 650].
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It is a nbdemdoctrine suitable for a fast noving society.
It does not do away with the doctrine of stare decisis, but
confines it to past transactions. It is truethat in one
sense the court only declares the |aw, either customary or
statutory or personal law. Wiile in strict theory it may be
said that the doctrine involves making of law, what the
court really does is to declare the |aw but refuses to give

retroactivity to it. It is really a pragmatic - solution
reconciling the two conflicting doctrines, nanely, 'that a
court finds law and that it does nake law. It finds |law but
restricts its operation to the future. |1t enables the court

to bring about a snmooth transition by correcting its errors
wi thout disturbing the inpact of those errors on the past
transactions. It is left to the discretion of the court to
prescribe the Ilinmits of the retroactivity and thereby it
enables it to would the relief to nmeet the ends of justice.

In India there is no statutory prohibition against the court
refusing to give retroactivity to the law declared by it.

I ndeed,. the doctrine of res judicata precludes any scope
for retroactivity in respect of a subject-matter that has
been finally decided between the parties. Further, Indian

court by interpretation reject retroactivity. to statutory
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provi sions though couched in general terns on the ground
that they affect vested rights. The present case only
attempts a further extension of the said rule against
retroactivity.

Qur Constitution does not expressly or by necessary inplica-
tion speak against the doctrine of prospective over-ruling.
I ndeed, Arts. 32, 141 and 142 are couched in such wide and
elastic terns as to enable this Court to fornulate |ega
doctrines to neet the ends of justice. The only limtation
thereon is reason, restraint and injustice. Under Art. 32,
for the enforcenent of the fundamental rights the Suprene
Court has the power to issue suitable directions or orders
or wits. Article 141 says that the |aw declared by the
Supreme Court shall be binding on all courts; and Art. 142
enables it in the exercise of its jurisdiction to pass such
decree or make such order as i's necessary for doing conplete
justice in any cause or matter pending before it. These
articles are designedly made conprehensive to enable the
Supreme Court to declare |aw and to give such directions or
pass such orders as are necessary to do conplete justice.
The expression "declared" i's wider than the words "found or

made" . To declare is to announce opi nion. I ndeed, the
latter involves the process, while the former expresses
result. Interpretation, ascertainment and evolution are

parts of the process, while that interpreted, ascertained or
evolved is declared as law. The | aw declared by the Suprene
Court is the lawof the and. |If so, we do not see any
acceptabl e reason why it, in declaring the law.in superses-
814

sion of the |law declared by it earlier, could not restrict
the operation of the |aw as declared to future and save the
transactions, whether statutory or otherwise that were
effected on the basis of the earlier |aw To deny this
power to the Suprenme Court on the basis of sonme outnoded
theory that the Court only finds|aw but does not nake' it is

to make ineffective the powerful ~“instrument of. justice
placed in the hands of the highest judiciary /of this
country.

As this Court for the first tine has been called upon to
apply the doctrine evolved in a different —country under
different ,circunstances, we would Iike to move warily .in
the beginning. W would [ay down the follow ng propositions
(1) The doctrine of prospective over-ruling, can be
invoked only in matters arising under our Constitution; (2
it an be applied only by the highest court-of the country,
i.e., the Supreme Court as it has the —constitutiona
jurisdiction to declare an binding on all the ~courts in
India; (3) the scope of the retroactive operation of the |aw
declared by the Suprene Court superseding its earlier
decisions .is left to its discretion to be noulded in
accordance with the justice of the cause or nmatter before
it.
We have arrived at two conclusions, nanely, (1) Parlianment
has no power to amend Part |11 of the Constitution so as to
take away or abridge the fundanmental rights; and (2) this is
a fit case to invoke and apply the doctrine or prospective
overruling. What then is the effect of our conclusion on
the instant case ?. Having regard to the history of the
amendnments their inmpact on the social and economic affairs
of our country and the chaotic situation that nay be brought
about by the sudden wthdrawal at this stage of the
amendnments fromthe Constitution, we think that considerable
judicial restraint is called for. W, therefore, declare
that our decision wll not affect the wvalidity of the
Constitution (Seventeenth Amendnent) Act, 1964, or other
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amendnments made to the Constitution taking away or abridging
the fundanental rights. W further declare that in future

Parliament will have no power to amend Part |1l of the
Constitution so as to take away or abridge the fundanental
rights. In this case we do not propose to express our

opi nion on the question of the scope of the amendability of
the provi si ons of the Constitution other t han the
fundanental rights, as it does not arise for consideration
before us. Nor are we called upon to express out opinion on
the question regarding the scope of the anends ability of
Part 11l of the constitution otherw se than by taking away
or abridging the fundamental rights. We will not also in-
dicate our view one way or other whether any of the Acts
guestioned can be sustained under the provisions of the
Constitution wthout the aid of Arts. 31A, 31B and the 9th
Schedul e.
815
The aforesaid discussion |eads to the following results
(1) The power of the Parlianent to anmend the
Constitution Jis derived fromArts. 245, 246
and 248 of the Constitution and not from Art.
368 thereof which only deals with procedure.
Amendnment is a |legislative process.
(2) Amendnent is 'law w thin the nmeaning of
Art. 13 of the Constitution and, therefore, if
it takes away or abridges the rights conferred
by Part 11l thereof, it is void.
(3) The Constitution (First Anendrment) Act,
1951, « Constitution (Fourth Anendnent) Act,
1955, and, t he Constitution (Sevent eent h
Amendnent ) Act, 1964, abridge the scope. of
the fundanmental rights. But, on the basis of
earlier decisions of this Court, they were
val i d.
(4) On the application of the doctrine of
" prospective over-ruling , as explained by us

earlier, our deci si on wil | have only
prospective operation and, therefore, the said
amendnents will continue to be valid.

(5) We declare that the Parlianent will have
no power fromthe date of this decision to
amend any of the provisions of Part 11l of the

Constitution so as to take away or abridge the
fundanental rights enshrined therein
(6) As t he Constitution (Seventeenth
Anmendnent) Act holds the field, the wvalidity
of the two inmpugned Acts, nanely, the Punjab
Security of Land Tenures Act X of | 1953, and
the Msore Land Reforms Act X of. 1962, as
anmended by Act XIV of 1965, cannot be
guestioned on the ground that they offend
Arts. 13, 14 or 31 of the Constitution

Before we close, it would be necessary to advert to an argu-

ment advanced on enotional plane. It was said that if the
provisions of the Constitution could not be amended it
would lead to revolution. W have not said that the

provi sions of the Constitution cannot be amended but what we
have said is that they cannot be anended so as to take away
or abridge the fundamental rights. Nor can we appreciate

the argument that all the agrarian refornms which the
Parlianment in power wants to effectuate cannot be brought
about without anending the fundanental rights. It was

exactly to prevent this attitude- and to project the rights
of the that the fundanental rights were inserted in the
Consti tution. If it is the duty of the Parlianment to
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enforce the directive principles, it is equally its duty to
enforce themwi thout infringing the fundanental rights. The
Constitution-makers thought that it could be done and we
also think that the directive prin-
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ci pl es can reasonably be enforced within the self-regulatory
machi nery provided by Part I1l. Indeed both Parts Il and

IV of the Constitution forman integrated schene and is
elastic enough to respond to the changing needs of the
society. The verdict of the Parliament on the scope of the
aw of social control of fundanental rights is not final,

but justiciable. If not so, the whole schene of the
Constitution wll break.  Wat we can- | not understand is
how the enforcement of the provisions of the Constitution
can bring about a revolution. Hi story shows t hat
revol uti ons are brought about not by the majorities but by
the mnorities and sone tinme by mlitary coups. The
exi stence of an all conprehensive anmending power cannot
prevent revolutions, if thereis chaos in the country

brought  ‘about by mis-rule or abuse of power. On the other
hand, such a restrictive power gives stability to the
country and prevents it from passing under a totalitarian or
dictatorial reginme. W cannot obviously base our decision
on such hypothetical or extraordinary situations which may
be brought about with or w thout anmendnents. | ndeed, a
Constitution is only pernmanent and not ‘eternal. There is
nothing to choose between destruction by anendnent or by
revolution, the forner is brought” about by totalitarian
rul e, which cannot brook constitutional checks and the ot her
by the discontentment brought about by mis-rule. " If either
happens, the constitution will be a scrap of paper. Such
consi derations are out of place in construing the provisions
of the Constitution by a court of |aw

Nor are we inpressed by the argunent that if the, power of
amendment is 'not all conprehensive there will be no way to
change the structure of our Constitution or abridge the
fundanental rights even if the whole country denands for
such a change. Firstly, this visualizes an ‘extrenely
unf or eseeabl e and

extravagant demand; but even if such a contingency arises
the residuary power of the Parlianment may be relied upon to

cal for a Constituent Assenbly for —nmaking a new
Constitution or radically changing it. The recent Act
providing for a poll in Goa, Danan and Diu is an instance of
anal ogous exerci se of such residuary - power by t he
Par | i ament . W do not express our final opinion on this
i mportant question.

A final appeal is nade to us that we shall  not take a

different view as the decision in Sankari Prasad’'s case(1)
held the field for many years. Wile ordinarily this /Court
will be reluctant to reverse its previous decision, it is
its duty in the constitutional field to correct itself as
early as possible, for otherwi se the future progress of the
country and the happi ness of the people will be at stake.
As we are convinced that the decision in Sankari Prasad s
case(l) is wong, it is pre-emnently a typical case where
this Court should over-rule it. The longer it holds the
field the greater will

(1) [21952] S.C.R 89, 105
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be the scope for erosion of fundanental rights. As it
contai ns the seeds of destruction of the cherished rights of
the people the sooner it is over-ruled the better for the
country.

This argunent is answered by the remarks made by this Court
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in the recent judgnent in The Superintendent and Lega

Renenbrancer State of West Bengal v., The Corporation of

Cal cutta(l).
"The third contention need not detain us ]’or
it has been rejected by this Court in The
Bengal Imunity Conpany Limted v. The State
of Bihar(2) . There a Bench of 7 Judges
unani nously held that there was nothing in the
Constitution that prevented the Supreme Court
fromdeparting froma previous decision of its
own if it was satisfied of its error and of
its baneful effect on the general interest of
the public. If the aforesaid rul e of
construction accepted by this Court is in-
consistentt with the | egal philosophy of our

Constitution, it is our duty to correct
ourselves ~and lay down the right rule. In
constitutional matters which af f ect the

evol ution of our polity, we nust nore readily
doso than in other branches of law, as
perpetuation of a mstake will be harnful to
public interests. VWi | e continuity and
consi st ency are conducive to the snoot h
evol ution of the rule of law, hesitancy to set
right deviation will retard.its growh. In
this case, as we are satisfied that the said
rul e of construction is inconsistent with our
republican polity and, if accepted, bristles
with ‘anomalies, we have no hesitation to
reconsi der_our earlier decision."
In the result the petitions are dismssed, but in the
ci rcunst ances without costs.
Wanchoo, J. This Special Bench of eleven Judges ‘of this
Court has been constituted to consider the correctness of
the decision of this Court in Sri Sankari Prasad Singh Deo
v. Union of India(,,) which was accepted as correct by the
majority in Sajjan Singh v. State of Rajasthan (4)
The reference has been made in three petitions challenging
the constitutionality of the Seventeenth Amendnent to the
Consti tution. In one of the petitions, the -inclusion, of
the Punjab Security of Land Tenures Act, (No. X of 1953) .in
the Ninth Schedul e, which nakes it i mune from attack under

any provisions contained in Part IIl of the Constitution

has been attacked on the ground that the Seventeenth
Amendnent is in itself unconstitutional. J1n the other two
petitions, the inclusion of the Mysore Land Reforns Act,
(No. 10 of 1962) has been attacked on the same grounds. It

is not necessary to set out the facts in
(1) [1967] 2 S.C R 170,176

(2) [1955] 2S.C R 603.

(3) [1952] s.C.R 89.

(4) [1965] 1.C.S.R 933.
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the three petitions for present purposes. The main argunent
in all the three petitions has been as to the scope -and

effect of Art. 368 of the Constitution and the power
conferred thereby to anend the Constitution

Before we conme to the specific | points raised in the
present petitions, we may indicate the circunstances in
whi ch Sankari Prasad’ s case(l) as well as Sajjan Singh's
case (2) canme to be decided and what they actually decided.
The Constitution cane into force on January 26,.1950. It
provides in Part 11l for certain fundanental ri ghts.
Article 31 which is in Part 111, as it originally stood,
provi ded for conpul sory acquisition of property. By clause
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(1) it provided that "no person shall be deprived of his
property save by authority of |aw'. Clause (2) ;hereof
provided that any |aw authorising taking of Possession or
acquisition of property nmust provide for conpensati on
therefor and either fix the anmount of conpensation or
specify the principles on which, and the manner in which the
conpensation was to be determ ned and paid. C ause(4) made
a special provision to the effect that if any Bill pending
at the commencenent of the Constitution in the Legislature
of a State had, after it had been passed by such Legis-
| ature, been reserved for the consideration of the President
and had received his assent, then such law would not be
called in question though it contravened the provisions of
cl. (2) relating to conpensation. Cause (6) provided that
any law of the State enacted not nore than eighteen nonths
before the Constitution might be submtted to the President
for his certification, and if so certified, it could not be
called ~in question on the ground that it contravened the
provision of cl. (2) of Art. 31 relating to compensation

These two clauses of Art. 31 were neant to safeguard
| egi sl ation which either had been passed by Provincial or
State legislatures or ~which was on the anvil of State
| egi sl atures for the purpose of agrarian reforms. One such
pi ece of legislation was the Bi har Land Reforms Act, which
was passed in 1950. “That Act received the assent of the
President as required under cl. (6) of Art. 31. It was
however challenged before the Patna High Court and was
struck down by that court on the ground that it violated
Art’ 14 of the Constitution. ~Then there was an appea
before this Court, but while that appeal was pending, the

Fi rst Anendnent to the Constitution was nmade.
W nmay briefly refer to what the First Amendnent provided
for. It was the First Amendnment which was chall enged and

was uphel d in Sankari Prasad s case(1l). ~The First Amendnent
contained a nunber of provisions; but'it is necessary for
present purposes only to refer tothose provisions which
made changes in Part 11l of the Constitution. These changes
related to Arts. 15

(1) [1952] S.C.R 89.

(2) [1965] 1 S.C. R 933
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and 19 and in addition, provided for insertion of two
Articles, nunbered 31-A and 31-Bin Part Il Article 31-A

provided that no |aw providing for the acquisition by the
State of any estate or of any rights ~therein or the
extingui shnent or nodification of any such rights shall be
deemed to be void on the ground that it was. inconsistent
with, or took away or abridged any of the rights conferred
by any provision in part Ill. 'The word "estate" was /al so
defined for the purpose of Art. 31-A Further Article /31-B
provided for validation of certain Acts and Regul ations and
specified such Acts and Regulations in the Nnth Schedul e,
which was for the first tine added to the Constitution. The

Ninth Schedule then contained 13 Acts, all relating to
estates , passed by various |egislatures of the Provinces or
States. It laid down that those Acts and Regul ations would

not be deenmed to be void or ever to have become void, on the
ground that they were inconsistent with. or took away or
abridged any of the rights conferred by any provision of
Part 111. It further provided that notw thstanding any
judgrment, decree or order of any court or tribunal to the
contrary, all such Acts and Regul ations subject to the power
of any conpetent legislature to repeal or anend them
continue in force.

Thi s anendment, and in particular Arts. 31-A and 31-B were.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 51 of 157

i mediately challenged by various wit petitions in this
Court and these came to be decided on October 5, 1951 in
Sankari Prasad’s case(l). The attack on the validity of the
First Amendment was made on various grounds; but three nmain
grounds which were. taken were, first 1 , that amendnents to
the Constitution mnmade under Art. 368 were liable to be
tested under Art. 13(2); secondly that in any case as Arts.
31 A and 31-B insert the Constitution by the First.
Amendnent affected the power of the H gh Court under Art.
226 1 and of this Court under Articles 132 and 136; the
amendment required ratification under the proviso to Art.
368; and, thirdly that Acts. 31-A and 31 B were invalid on
the ground that they related to matters-covered by the State
List, nanmely, item 18 of List 11, and could not therefore be
passed by Parlianent.This Court rejected all the three
contentions. It held that although ."law' would ordinarily
i nclude constitutional l'aw, there was a clear demarcation
between ordinary |aw made in the exercise of legislative
power 'and constitutional law made in the exercise of
constituent power, and in the context of Art. 13, "law' nust
be taken to nean rules or-regulations nade. in exercise of
ordinary legislative power ~and not anendnents to, the
Constitution made inthe exercise of constituent power; in
consequence Art. 13(2) did not affect amendnents nade under
Art. 3 68. It further held that Arts. 3 1 Aand 31-B did
not curtail the power of the Hi gh Court under Art. 226 or of
this court under Arts. 132 and 136--and did not require
ratification under the

(1) [21952] S.C.R 89
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proviso contained in Art. 368. Finally, it was held that-
Arts. 31.-A and 31-B were essentially  anendnents to the
Constitution and Parlianment as such had the power to enact

such anendments. | n consequence, the First Anmendnment to the
Constitution was upheld as valid:

After this deci si on, there fol | oned si xt een nor e
amendnment .to the Constitution till we conme /to the

Seventeenth Anendnment, which was passed on June 20, / 1964.
There does not seemto have been challenge to any anmendnent
up to the Sixteenth Amendnent, even though two of them
nanely, the Fourth Amendment and the Sixteenth Amendnent;,
contai ned changes in the provisions of Part 11l of “the
Constitution. Further the nature of these amendnments was to
add to, or alter or delete various other provisions of the
Constitution contained in Part Ill thereof-On Decenber 5,
1961 cane the decision of this Court by which the Kerala
Agrarain Reforms Act (No. 4 of 1961), passed by the Kerala
| egi sl ature, was struck down, anong ot her grounds, for. the
reason that ryotwari lands in South India were not estates
within the neaning of Art. 31-A and therefore acquisition of

reyotwari land was not protected under Art. 31-A of the
Constitution : [see Karinbil Kunhikoman v. State of
Kerala(1)]. Thi s decision was followed by the Seventeenth

Amendnent on June 20, 1964. By this amendnent, changes were
made in Art. 31-A of the Constitution and 44 Acts were
included in the Nnth Schedule to give them conplete
protection fromattack under any provision of Part |11l of
the Constitution. Practically all these Acts related to
| and tenures and were concerned with agrarian reforms. This
amendment was challenged before this ’'Court in Sajjan
Singh’s case(2). The points then urged were that as Art.
226 was likely to be affected by the Seventeenth Anendnent,
it required ratification under the proviso to Art. 368 and
that the decision in Sankari Prasads case(3) which had
negatived this contention required re-consideration. It was
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al so urged that the Seventeenth Anendnent was |egislation
with respect to land and Parliament bad no right to
| egi sl ate in that behalf, and further that as t he
Seventeenth Anendnent provided that the Acts put in the
Ninth Schedule would be valid in spite of the decision of

the Courts, it was unconstitutional.. This Court by a
majority of 3 to 2 upheld the correctness of the decision
in Sankari Prasad's case(,,). It further held unaninously

that the Seventeenth Amendment did not require ratification
under the proviso to Art. 368 because of its indirect effect
on Art. 226, and that Parlianment in enacting the Amendnent
was not legislating with respect to land and that it was
open to Parlianent to validate legislation which had been
invalid by courts. Finally this Court held by najority

(1) [1962] Supp. 1 S.C.R 829. (2) [1965] 1 S.C.R 933.

(3) [1952] S.C.R 89
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that the power conferred by Art. 368 included the power to
take away fundanmental rights guaranteed by Part H and that
the power to amend was a very wi de power and could not be
controlled by the literal dictionary nmeaning of the word
"amend" and that the word "law' in Art. 13 (2) did not
i nclude an anendrment of the Constitution made in pursuance
of Art. 368. The mnority however doubted the correctness
of the view taken/in Sankari Prasads case(l) to the effect
that the word '"law' in Art. 13 (2) did not include amendnent
to the Constitution nmade under Art. 368 and therefore
doubted the conpetence of Parlianent to nake any amendnent
to Part 11l of the Constitution.  One of the | earned Judges
further doubted whether making a change in the basic
features of the Constitution could be regarded nerely as an
amendnment or would, in effect, be re-witing a part of the
Constitution, and if so, whether it could be done under
Art. 368. It was because of this doubt thrown on the
correctness of the view taken in Sankari Prasad’ s case(1)
that the present reference has been made to this  Specia
Bench.

As the question referred to this Bench is of gr eat
constitutional inmportance and affected |egislation passed by
various States, notice was issued to the Advocates ~ Genera
of all States and they have appeared and, intervened before
us. Further a number of persons who were also affected by
the Sevent eenth Anmendnent have been permitted to intervene:
The argunents on behalf of the petitioners -and t he
i nterveners who support them may now. be briefly summarised.
It is urged that Art. 368-when it provides for the anendnent
of the Constitution nerely’ contains the procedure for doing

so and that the power to nmake amendnent has to be found. in
Art. 248 read with item97 of List 1. It is further ~urged
that the word "anmendnment" in Art. 368 neans that the

provisions in the Constitution can be changed so as to
i mportant upon them And that this power is of a limted
character and does not authorise Parlianment to nake any
addition to, alteration of or deletion of any ,provision  of
the Constitution, including the provision contained in Part
[l So Art. 368 authorises only those amendnents which
have the effect of inproving the Constitution. Then it s
urged that anendment permissible under Art. 368 is subject
to certain inplied [imtations and the these Iimtations are
that basic features of the Constitution cannot be amended at
al | . An attenpt was made to indicate sone of these basic
features, as, f( exanple, the provisions in Part 1Il, the
federal structure, the republican character of the State,
el ected Parlianent and State Legislatures on-the basis of
adult suffrage, control by the judiciary and so on, and it
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is. said that- an anendnent under Art. 3 69 is subject to
the inplied lim-

(1) (1952] S.C.R 89.

L3Sup. Cl/67-7
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tations that these basic features and others of the kind
cannot be, changed. Thus in effect the argunent is that

there is a very limted power of anmendnent under the
Consti tution.
It is further wurged that apart from these i mplied

[imtations, there is an express limtation under Art. 13(2)
and the word "law in that Article includes an anendment of
the Constitution. The argunent thus in the alternative is
t hat as the word "law' in Art. 13(2) i ncl udes a
constitutional anmendnent, no anendnent can be nade in Part
H under Art. 368 which would actually take away or abridge
the rights guaranteed under that Part. |In effect, it is
said that even if there are no inplied limtations to amend
the Constitution under Art. 368, Art. 13(2) is an express

[imtation “insofar as the power to anend Part 1Il is
concerned-and by virtue of “Art. 13(2) the rights guaranteed
under Part |1l cannot be taken away or abridged under Art.
368, though it is conceded that Part |11 nmay be anended by
way of enlarging the rights contained therein

Another line of /argument is that in any case it was

necessary to take action under the proviso to Art. 368 and
as that was not done the Seventeenth Anendnent is not valid.
It is wurged that Art. 2,26 is seriously affected by the
provi sions contained.in the Seventeenth Anmendment and t hat
amounts to an anendnent of Aft. 226 and in consequence
action wunder the- proviso was necessary. It is also urged
that Art. 245 was addition of a number of Acts in the N nth
13 (2) and therefore also it was necessary to take ' action
under the proviso. It is further urged that it was not
conpetent for Parlianent to —anend the Constitution by
putting a | arge nunber of Acts in the Ninth Schedule as the
power to legislate with respect to land is solely wthin
the. conpetence of State Legislatures and that is another
reason why the addition to the Ninth Schedule read with Art.
31 B shoul d be struck down.

Lastly an argunent had been advanced which we may call the
argunent of fear. It is said that if Art.368 is held to
confer full to amend each and every part of the Constitution
as has been held in Sankari Prasad s case(1l). Parlianent

May do all kinds of things, which were never intended, under
this unfettered power and may, for exanple, abolish elected
| egi sl atures, abolish the President or change the present
formof CGovernment into a Presedential type like the United
States. Constitution or do away with the federal structure

al t oget her. So it is urged that, we should,interpret Art.
368 in such a way that Parlianment nmay not be able to do- al
these things. |In effect this argunent of fear has been put

forward to reinforce the contention that this Court shoul d
(1)[1952] S.C. R 89.
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hold that there are sone inplied limtations on the anending
power and these inplied linmtations should be that there is
no power any where in the Constitution to change the basic
features of the Constitution to which reference has already
been made. This is in brief the subm ssion on behalf of the
petitioners and the interveners who support them

The subm ssion on behalf of the Union of India and the
States nay now be sunmarised. It is urged that Art. 368 not
only provides procedure or anendrment but also contains in it
the power to amend the Constitution. It is further urged
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that the word "anendnent" in | aw does not nerely mean naking
such changes in the Constitution as would inprove it but
i ncl udes the power to nmake any addition to the Constitution
any alteration of any of the existing provisions and its
substitution by another provisions, and any del etion of any
particul ar provision of the Constitution. |In .effect, it is
urged that even if the word "anendnent"” used in Art. 368
does not take in the power to abrogate the entire 'Constitu-
tion and replace it by another new Constitution, it
certainly nmeans that any provisions of the Constitution may
be changed and this change can be in the form of addition
to, alteration of or deletion of any provision of the
Constitution. So long therefore as the Constitution is not
entirely abrogated and replaced by a- new Constitution at
one stroke, the power of anmendment woul d enable Parlianent
to- nmake all <changes in the existing Constitution by
addition, alteration or deletion. Subject only to co repea
bei ng not possi bl'e, the power of anmendment contained in Art.
368 is unfettered. 1t is further urged that there can be no
i mplied limtations on the power to anend and t he
limtations if any on this. power rnust be found hi express
terms in the Article providing for-anendnent. It is
conceded that there may be an express limtation not nerely
in the Article providing for anendnent, but in sone other
part of the Constitution. But it is saidthat if that is
so, there nust be a clear provision to that effect. In the
absence of express limtations, therefore, there can be no
implied linmitations ,on the power to anmend the  Constitution
contained in Art. 368 and that power wll 'take in al
changes whet her by way of addition, alteration or  deletion
subject only to this that the power of amendnent  may riot
contain the, power to abrogate and repeal the entire
Constitution and substitute it with a new one.

It is then wurged that there is no express provision in
Art.368 itself so far as any anmendnent relating to the
substance of the amending power is concerned-, die only
l[imtations in Art, 368 are as to procedure and courts can
only see that the procedure as indicated in Art. 368 is
foll owed before an anendnent can be said to be valid. It is
further wurged that the word "law", in Art. 13 does not
i ncl ude an amendnent of the Constitution and only
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noans law as made. wunder the |legislative provi si ons
contained in Chapter, | of Part Xl read with, Chapters Il
and I'll of Part V of the. Constitution and Chapters LIl and
V of Part VI thereof. 1In effect it is alawwhichis mnade

under the Constitution which included in the word "law' in
Art. 13(2) and not an anmendnent to the Constitution under
Art. 368.

As to Articles 226 and 245 and the necessity of” taking
action under the proviso to Art. 368, it is urged that there
is no change in Arts. 226 and 245on account of any provision
in the Seventeenth Amendment and therefore no action ‘under
the proviso was necessary. it is only direct change in
Arts. 226 and 245 which would require follow ng t he
procedure as to ratification or at any rate such change in
other Articles which would have the effect of directly
conpelling change in Arts 226 and 245 and that in the
present case no such di rect conpul sion ari ses.

Lastly as to the argunent of fear it is urged that there is
always a provision with respect to anmendnent in witten
federal Constitutions. Such a provision may be rigid or
flexible. In our Constitution Art. 368 provides for a
conparatively flexible provision for anendnent and there is’
no reason to make it rigid by inmplying any linitations on
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that power. Further there Is no reason to suppose that al
those things wll be done by Parlianent which are being
urged to deny the power under Art. 368 which flows naturally
fromits terns.

Besi des the above, reliance is also placed on behalf of the
Union of India and the States on the doctrine. of stare
decisis. It is urged that since the decision of this Court
in Sankari Prasad’ s case(1l), sixteen further anendnents have
been nmade by Parlianment on the faith of that decision
involving over 200 Articles of the Constitution. The
amendments relating to Part Il have been mainly wth
respect to agrarian reforms resulting in transfers of title
of mllions of acres of land in favour of mllions of
peopl e. Therefore’, even though Sankari Prasad's case(1l)
has stood only for fifteen years there has been a vast
agrarian revolution effected on the faith of that decision
and this Court should not now go back on what was decided in
that case. Furt her, besides the argument based on state
decisis, /it is urged on the basis of certain decisions of
this Court-that the unani mous decision in Sankari Prasad s
case(1) which had stood practically unchallenged for
about’ 15" years till the decision in Sajjan Singh's case(2),
shoul d not be over-ruled unless it is found to be incorrect
by a large mpjority of the Judges constituting this Specia
Bench. It is urged that if the present Bench is nore or
|l ess evenly divided it should not over-rule the unaninous
decision in" Sankari Prasad' s case(l) by a Mjority of one.
(1) (1952] sS.C.R 89.

(2) [1965] 1 S.C R 933
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We shall first take Art, 368. It is found in Part XX of the
Constitution whi ch is headed. Amendnent of t he
Constitution" and is the only Article in that Part. That

Part thus provides specifically for the amendnent ' of the
Constitution, and the first question that arises is whether
it provides power for the anendment of the Constitution as
wel |l as the procedure for doing so. It is not disputed that
the procedure for anendnent of the Constitution i's to be
found in Art. 368, but what is in dispute is whether Art.
368 confers power also in that behalf. Now the procedure for
the anmendment of the Constitution is this: The anendment i's
initiated by the introduction of a Bill in-either House of
Parliament. The Bill has to be passed in each House hy a
majority of the total menbership of that House and by a
Majority of not |ess two-thirds of the nenbers of that House
present and voting. After it is so passed, it has to be

presented to the President for his assent. On such
presentation if the President assents to the Bill, Art. 3-68
provides that the Constitution shall stand amended in
accordance wth the terms of the Bill. Further there'is a

proviso for ratification with respect to certain -Articles
and ot her provisions of the Constitution including Art. 368,
and those matters can only be amended if the Bill passed by
the two Houses by necessary mpjority is ratified by the
| egislatures of not less than one-half of the States by

resolutions to that effect. |In such a case the Bill cannot
be presented for his assent to the President until necessary
ratification is available. But when t he. necessary
ratification has been nade, the Bill with respect to these

matters is then presented to the President and on his assent
bei ng given, the Constitution stands anended. in accordance
with the terms of the Bill

The argurment is that there is no express provision in terns
in Art. 368 conferring power on Parlianent to anend the
Constitution, and in this connection our attention has been
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invited to an anal ogous provision in the Constitution of
Ireland in Art. 46, where cl. 1 provides that any provision
of the Constitution, my be anended in the manner provided
in that Article, and then follows the procedure for
anendnent in clauses 2 to 5. Reference is also made to
simlar provisions in. other constitutions, but it is
unnecessary to refer to them . It is urged that as Art. 368
has nothing conmparable tocl. | of Art. 46 of the |Irish
Constitution, the power to anend the Constitution is not in.
Art. 3 68 and nust .be. found el sewhere. W are not
prepared to accept this argunent. The fact that Art. 368 is
not in tw parts, the first part indicating that the
Constitution shall be ‘anended in the nanner provi ded
thereafter, and the second part indicating the procedure for
amendnment, does not nean that the power to anmend the Cons-
titution is not contained in Art. 368 itself. The very fact
that a
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separate /Part has been devoted in the Constitution for
anmendnent' thereof and there i's only one Article in that Part
shows that both the power to anend and the procedure for
amendnment are to be found inArt. 368. Besides, the words
"the Constitution shall stands anmended in accordance ’'with

the terms of the Bill" in Art. 368 clearly in our opinion
provide for the power to anend after the procedure has been
fol | oned. It appears that our Constitution-makers were

apparently thinking of econony of words and elegance of
| anguage in enacting Art. 368 inthe ternms in which it
appears and that is why it is not in tw parts on the npde
of Art.46 of the Irish Constitution. But there can in our
opi nion. be not doubt, whena separate Part was  provided
headed "Anendnent of the Constitution® that the power to
amend the Constitution must also be contained in Art. 368
which is the only Article in that Part. If there was any
doubt about the- nmatter, that doubt” in our opinion is
resolved by the words to which we have already referred
nanely "the Constitution shall stand amended in the terns of
the Bill". These words can only nean that the. ‘power s
there to amend the Constitution after the procedure has been
fol | owed.

It is however wurged that the power to anmend the
Constitution is not to be found in Art. 368 but is contained
in the residuary power of Parlianment in Art. 48 read wth
item 97 of List 1. It is true that Art. 248 read with item
97 of List I, insofar as it provides for residuary power of
legislation, is very wide in its scope and the argument that
the, power to anend the Constitution is contained in this
provision appears prinma facie attractive 'in view of. the
width of the residuary power. But we fail to see why /when
there is a whole Part devoted to the amendnment of the /Cons-
titution the power to amend should not be found -in that
Part, if it can be reasonably found there and why Art. 368
should only be confined to providing for procedure for
amendment. It is true that the marginal note to Art. 368 is
"procedure for amendnent of the Constitution", but. the
mar gi nal note cannot control the neaning of the words in the
Article itself, and we have no doubt that the words "the
Constitution shall stand amended in accord the power of
amendment. If we were to conpare the | anguage of cls. 2 to
50f Art. 46- of the Irish Constitution which prescribes the
procedure for anendnent, we find no words therein conparable
to these words in Art. 368. These words clearly are com
parable to cl. | of Art. 46-of the Irish Constitution and
must be rod as conferring power on Parliament to amend the
Consti tution. Besides it is remarkable in contrast that
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Art. 248 read with List | does not in terms nention the
amendnment of the Constitution. while therefore there is a
whol e Part devoted to the amendnent of the Constitution, we
do not find any specific nention of the
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amendment of the Constitution in Art. 248 or in any entry of
Li st 1.

It would in the circunstances be nore appropriate to read
in power in Art. 3 68 in view of the, words which we have
already referred to than in Art. 248 read with item 97 of
List 1. Besides it is a historical fact to which we can
refer that originally the intention was to vest residuary
power in States, and if that intention had been eventually
carried out, it would have been inpossible for any one to
argue that the power to amend the Constitution was to be
found in the residuary power if it had been vested in the
States and not in the Union. The mere fact that during the
passage of the Constitution by the Constituent Assenbly,
residuary power was finally vested in the Union would not
therefore mean that it includes the power to anend the Cons-
titution. On-a conparison of the schenme, of the words in
Art 368 and the schene of the words in Art. 248 read wth
item97 of List 1, therefore, there is no doubt in our mnd
that both the procedure and power to amend the Constitution
are to be found in/Art. 368 and they are not to be found in
Art. 248 read with item97 of List | ~which provides for
residuary | egislative power of Parliament.

There is in our opinion another reason why ‘the power to
anend the Constitution cannot found in Art. 248 read wth
item 97 of List 1. The Constitution is the fundanental |aw
and no | aw passed under nere legislative power conferred by
the Constitution can affect any change, in the Constitution
unl ess there is an express power to that effect given.in the

Constitution itself. But subject to such express . power
given by the Constitutionitself, the fundanmental | aw,
nanely the Constitution, cannot be changed by a | aw passed
under the | egi sl ative provisions cont ai ned in the
Constitution as all l|egislative acts passed under the / power

conferred by the Constitution nust conform to the
Constitution can make no change therein. There are a nunber
of Articles in the Constitution, which expressly provide for
amendment by law, as,. for exanple, 3, 4, 10, 59(3), 65(3),
73(2), 97, 98(3), 106, 120(2), 135, 137, 142(1), 146(2),
148(3), 149, 169, 171(2), 196, 187(3), 189(3), 194(3), 195,
210(2), 221(2). 225, 229(2), 239(1), 241(3), 283(1l) and (2),
285(2), 287, 306(1l), 313, 345, 373, Sch. V.. cl. 7 and Sch

VI, cl. 21,, and so far as these Articles are concerned they
can be amended by Parlianent by. ordinary | aw- maki ng
process. But so far as the other Articles are concerned
they can only be anended by anmendnent of 'the Constitution
under Art. 368. Now Art. 245 which gives power to make |aw
for the whole or any part of the territory of India by
Parliament is "subject to the provisions of this Consti-
tution®™ and any |aw nade by Parliament whether under  Art.
246 read with List | or under Art. 248 read with item 97  of
List | be subject to the provisions of the Constitution. |If
therefore the power to anmend the Constitution is contained
in Art. 248
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read with item97 of List 1, that power has to be exercised
subj ect to the provisions of the Constitution and cannot be
used to change the fundanental law (nanely, t he
Constitution) itself. But it is argued that Art. 368 which
provi des a special procedure for anendnent of the
Constitution should be read along with Arts. 245 248, and so
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read it would be open to anend any provision of the
Constitution by |aw passed under Art. 248 on the ground that
Art. 248 is subject to Art. 368 and therefore the two
together give power to Parliament to pass a | aw under Art.
248 which wll amend even those provisions of t he
Constitution which are not expressly nade anendable by |aw
passed under the legislative power of Parlianent. This in-

our opinion is arguing in acircle.- |If the fundanental |aw
(ie. the Constitution) cannot be | changed by any | aw passed
under the legislative powers contained t herein, for
| egislation so passed nust conformto the fundamental | aw,

we fail to see how a | aw, passed under the residuary power
which is nothing, nore than | egislative power conferred on
par | i ament under the ~ Constitution, can change t he
Constitution (nanely, the fundamental |aw) Itself.

We,may in this connection refer to the foll owi ng passage in
The Law. and the Constitution by W Ilvor Jennings (1933 Ed.)
at p. 51 onwards : -

"A witten constitution is t hus t he
fundanental law of a country, the express
enbodi ment _of the doctrine of the region of
I aw. Al public uthorities-legislative,
admi ni strative and judical-take their powers
directly or indirectly from it..... VWhat ever

the /'nature of the witten constitution it 1is
clear that there "is a fundanmental distinction
bet ween constitutional law and the rest of the
law. .. ..... There is a clear separation
t herefore, betweenthe constitutional law and
the rest of the law "
It is because of this difference between the. ~ fundanmenta
law (nanely, the Constitution) and the law passed under the
| egislative provisions of the Constitution that it is not
possible in the absence of an express provision to that
effect in the fundanmental |aw to, change the fundanmental |aw
by ordi nary | egislation passed thereunder, for such ordinary
| egi sl ati on nmust always conformto the fundanental law (i.e.

the Constitution). |If the power to anmend the Constitution
is to be found in Art. 248 read with item 97 of List 1. It
will nmean that ordinary |egislation passed under fundanental

law would anend that |aw and this cannot be done unless
there is express provision as in Art. 3 etc. to that effect
In the absence of such express provisions any |aw passed
under the |egislative powers granted under the fundanental’ -
aw cannot anend it. So if we were to hold that the power
to anmend the

829

Constitution is conmprised in-Art. 248, that would nmean that-
no anendnent-,of the Constitution would be possible at' al
except to the extent expressly provided in various Articles
to which we have referred already, for the ‘power to
| egislate under Art. 245 read with Art. 248 is itself
subject to the Constitution. Therefore reading Art. 368 and
considering the scheme of the |egislative powers conferred
by Articles 245 and 248 read with item97 of List |I" this to
our mnd is clear, firstly that the power to anmend the,
Constitution is to be found in Art. 368 itself, and
secondly, that the power to amend the Constitution can never
reside in Art. 245 and Art. 248 read with item 97 of List 1,
for that would make any anendnent of the Constitution
i npossi ble except wth respect to the express-provisions
contained in certain Articles thereof for anendnent by |aw.
W nmay in this connection add that all this argument that
power to amend the Constitution is to be found in Art. 245
and Art. 248 read with item 97 of List | has been based on
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one acci dent al ci rcumnst ance, and t hat acci denta
circunstance is that the procedure for anmendnment of the
Constitution contained in Art. 368 is nore or | ess
assimlated to the procedure for naking ordinary |aws under
the Constitution. The argunent is that constitutiona
amendment is al so passed by the two Houses of Parlianent,
and is assented to by the President like ordi nary

legislation, with this difference that a special majority is
required for certain purposes and a special majority plus
ratification is required for certain other purposes. It nmay
be admtted that the procedure for anendnment under Art. 368
is somewhat simlar to the procedure for passing ordinary
| egi sl ati on under the Constitution. Even so, as pointed out
by Sir Ivor Jennings in the passage already quoted, there is
a clear separation between constitutional |aw and the rest
of the law and that rmust never be forgotten. An amendnent
to the Constitution is a constitutional |aw and as observed
in Sankari Prasad' s case(1) is in exercise of constituent
power; = passing of ordinary lawis in exercise of ordinary
| egi sl ative power and is clearly different fromthe power to
amend the Constitution. We may in this connection refer,
for exanple, to Art. V of other U S. Constitution, which
provides for the, amendment thereof. It will be clearly
seen that the power contained in Art. V of the US
Constitution is not ordinary |legislative power and no one
can possibly call it ordinary |egislative power, because the
procedure provided for the anendnent of the Constitution in
Art. V differs radically fromthe procedure provided for
ordinary | egislation, for exanple, the President’s assent is
not required constitutional amendnment under Art. . V of the
U.S. Constitution,; Nowif Art. 368 also had made a sinilar
departure from the procedure provided for ordi nary
| egislation, it could never have

(1) [1952] 1s C R 89
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said that Art. 368 nerely <contained the procedure for
amendment and that what energes after that procedure is
followed is ordinary |aw of the same quality and nature as
enmerges after follow ng the procedure for passing ordinary
law. |f, for example, the assent of the President which is
to be found in Art. 368 had not been there and the
Constitution would have stood anended after the Bill ~ had
been passed by the two Houses by necessary nmjority and
after ratification by not |less than one-half of the States
where so required , it could never have been argued that the
power to amend the Constitution was contained in Art. 245
and 248 read with item 97 of List | and Art. 368 merely con-
tai ned the procedure.

We are however of opinion that we should look at the quality
and nature of what is done under Art. 368 and not lay so
much stress on the sinmlarity of the procedure contained in
Art. 368 with the procedure for ordinary |awmaking.  If we
thus Ilook at the quality and nature of what is done ‘under
Art. 368, we find that it is the exercise of constituent
power for the purpose of anending the Constitution itself
land is very different from the exercise of ordinary
| egislative power for passing laws which nust be in
conformity wth the Constitution and cannot go against any
provi sion thereof, unless there is express provision to that
effect to which we have already referred. If we thus refer
to the nature and quality of what is done under Art. 368, we
i Mmediately See that what enmerges after the procedure in
Art. 368 is gone through is not ordinary |aw which emerges
after the | egi sl ative procedure cont ai ned in the
Constitution is gone through. Thus Art. 368 provides for
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the coming into existence of what may be called the
fundanental law in the form of an amendment of t he
Constitution and therefore what energes after the procedure
under Art. 368 is gone through is not ordinary |egislation
but an amendnent of the Constitution which becomng a part

of the fundanmental lawitself, by virtue of the words
contained in Art. 368 to the effect that the Constitution
shall stand anended in accordance with the terns of the
"Bill.

It is wurged in this connection on behalf of the Union of
India that even though the assent of the President is
requi red under Aft. 368, the ;President nust assent thereto
and cannot withhold his assent as is possible in the case of
ordinary lawin view of Art. 11l of the Constitution, for
the words "that he w thhol ds assent therefrom' found in Art.
1l are not to be found in Art. 368. It is however
difficult to accept the argunent on behal f of the Union that
the President cannot w thhold his assent when a Bill for
amendnment /of the Constitution is presented to him Article
'368 provides that a Bill~ for the amendnent of the,
Constitution shall be presented to the President for his
assent. It further provides
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that wupon such assent by the President; the Constitution
shall, stand anended. ~ That in our opinion postulates that
if assent is not given, the Constitution cannot be anended.
Whether a President will ever withhold his-assent in our
formof Governnent is a different matter altogether, but as
we road Art. 368 we cannot. holdthat the President is bound
to assent and cannot w thhold his assent when a Bill for
amendnment of the Constitutionis presented to him W are
of opinion that "the President can refuse to give his assent
when a Bill for anmendnment of the Constitution is presented
to him the result being that the Bill altogether falls, for
there is no specific provision for anything further to be
done,: about the Bill in Art. 368 as there is in Art. [l
W nmmy in this. connection refer (to the different /|anguage
used in cl. 5 of Art. 46 of the lrish Constitution / which
says that "a Bill containing a proposal for the anmendnent of
this Constitution shall be signed by the President Forthwith
upon his being satisfied that the provisions of this Article
have been conplied with, in respect thereof - It wll  be
seen therefore that if the intention kinder Art. 368 had
been that the President cannot withhold his assent, we woul d
have found [|anguage simlar in terns to that incl. 5 of
Art. 46 of the Irish Constitution

We thus see that in one respect at any rate Art. 368 even on
its present terns differs fromthe power of the President in
connection with ordinary |egislation under the Constitution
and that is if the President withholds his assent the Bil
for amendment of’ the Constitution inmediately falls. We
cannot accept that the procedure provided under the proviso
to Art. 111 can apply in such a case, for this nmuch ' cannot
be disputed that so far as the procedure for amendnent - of
the Constitution is concerned we nust | ook to Art. 368 wonly
and nothing else. In any case the nere fact that the
procedure in Art. 368 is very nuch assimlated. to the
procedure for passing ordinary legislation is no reason for,
hol di ng t hat what emerges after the procedure under Art. 368
is followed is ordinary |aw and no nore. W repeat that we
nmust | ook at the quality and nature of what is done under
Art. 368, and that is, the anendnent of the Constitution
If we look at that we nust bold that what energes is not
ordinary |law passed under the Constitution but sonething
whi ch has the effect of amending the fundanental law itself
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which could not be done by ordinary |legislative process
under the Constitution unless there is express provision to
that effect. We have already referred to such express
provisions in various Articles, but Art. 368 cannot be
treated as such an Article, for it deals specifically wth
the anmendment of the Constitution as a whole.

It is also remarkable to note in this connection that the,
word "law' which has been used in so many Articles of 'the
Consti -
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tution has been avoided apparently with great care in Art.
368. W again refer to the concluding words 368 which says
that the "Constitution shall stand amended in accordance
with the terns of the Bill. Nowit is well-known that in
the case of ordinary |egislation as soon both Houses and has
received the assent of the main part of Art. stand anended

inac it is well-known that as the Bill is passed by of the
President it becomes an Act. But Art. 368 provides that as
soon as the Bill for amendment of the Constitution has been

passed i'n accordance with the procedure provided there in
the Constitution shall stand amendnmend in accordance with
the terms of the Bill.” These words in our opinion have
significance of their owmn. It is also remarkable that these
words clearly show'the difference between the, quality of
what energes after the procedure under Art., 368 is foll owed
and what happens when ordinary |aw nmaking procedure is
fol | owed. Under ' Art. IIll, in the case of = ordinary |[|aw
maki ng when a Bill \is passed by the two Houses of parlianment
it is presented to the President and the President shal
declare either that  he assents to the Bill or that he
wi t hhol ds assent therefrom But it is remarkable that Art.
111 does not provide that when the Bill ‘has been assented to
by the President it beconmes an Act’ The reason for this is
that the Bill assented to by the President though it may
becone law is still not declared by Art. | | | to be a law,
for such law is open to challenge in courts on  various
,grounds, nanely, on the ground that it violates any
fundanental rights, or on the ground that Parlianent was not
conpetent to pass it or on the ground that it is in ‘breach
of any provision of the Constitution. On the other hand we
find that when a Bill for the amendnment of the Constitution
is passed by requisite majority and assented to by the
President, the Constitution itself ,declares that t he
Constitution shall stand amended in accordance wth the
terms of the Bill. Thereafter what courts can see is
whether the procedure provided in Art. 368 has been
followed, for if that is not done, the Constitution cannot
stand amended in accordance with the terns of the Bill. But
if the procedure has been followed, the Constitution -stands
anended, and there is no question of testing the anmendnent
of the Constitution thereafter on the anvil of fundamenta
rights or in any other way as in the case of ordinary
legislation. |In viewof an this we have no

doubt that- even though. by accident the procedure provided
in the Constitution for anendrment thereof is very akin to
the procedure for passing ordinary legislation, the power
contained in Art. 368 is still not ordinary |legislative
power but constituent power for the specific purpose of
amendment of the Constitution; and it is the quality of that
power which determ nes the nature of what enmerges after the
procedure in Art. 368 has been followed and what thus
emerges is not ordinary legislation but fundanental |aw
whi ch cannot be tested,. for exanple, under Art. 13(2) of
the Constitution or under any other provision of the
Consti tution.
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W nmay briefly refer to an argunent on behal f of the Union
of India that the anending power contained in Art. 368 is
same soverei gn power which was possessed by the Constituent
Assenmbly when it made the Constitution and therefore it is
not subject to any fetters of any kind. W do not think it
necessary to enter into the academ c question as to where
soverei gnty re-sides and whether |egal sovereignty is in the
peopl e and political. sovereignty in the body which has the
power to anend the Constitution and vice versa. In our view
the words of Art. 368 clearly confer the power to amend the
Constitution and also provide the procedure for doing so,
and that 1in our opinion is enough for the purpose of
deci di ng whet her the Seventeenth Anmendnent is valid or not.
Further as we have already stated, the power conferred under
Art. 368 is constituent power to change the fundanmental |aw
i.e. the Constitution, and is distinct and different from
the ordinary |egislative power conferred on Parliament by
various other provisions in the Constitution. So long as
this distinctionis kept inmnd Parlianment would have the
power under Art. 368 to amend the ~Constitution and what
Parliament does under Art. 368 is not ordinary |aw nmaking
which is subject to Art. 13 (2) or any other Article of the
Constitution. Wat is the extent of the power conferred on
Par | i anent and whether there are any Ilimtations on
it--express or inmplied-will be considered by us presently.
But we have no doubt, wi thout entering into the question of
sovereignty and of  whether Art.~ 368 confers the sane
soverei gn power on Parlianment as the Constituent Assenbly
had when fram ng the Constitution, that Art. 368 does confer
power on Parliament subject to the procedure  provided
therein for anendnent of any provision of-the Constitution.
This brings us to the scope and extent of the power
conferred, for anendment under Art. 368. It is urged that
Art. 368 only gives power to amend the Constitution
Recourse is had on behalf of the petitioners to the
dictionary neaning of the word, "amendnent". It /is said
that anmendnent inplies and neans inprovenent in detail and
cannot take in any change in the basic features of the
Constitution. Reference in this connection may be nade to-
the following nmeaning of the word ""amend" in the Oxford
English Dictionary, nanely, "to make professed inprovenents
in a, neasure before Parliament; fornmally, to after in
detail, though practically it nmay be to alter its principle,
so as to thwart ". This meaning it any  rate does not
support the case of the petitioners that amendnent” nerely
means such change as results in inprovement in detail. It
shows that in-law though amendnment MAY professedly, be
i ntended to make- inprovenents and to alter only in detail
in reality, it may make a radical change in the provision

which is amended. 1In any case, as was pointed out “in Sajjan
Singh's case(1l) the word "anmend" or "amendment"’ is well
under -

(1) [1965] 1 S.C.R 933.
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stood in law and will certainly include any change whether
by way of addition or alteration or deletion of any
provision in the Constitution. This is no reason to suppose
that when the word. "amendnent” of the Constitution was
being used in Art. 368, the intention was to give any
nmeaning |ess than what we have stated above. To say that
"anmendrment" in |aw only neans a change 'which results in
i mprovenent woul d nmake amendnents inpossible, for what- is
i mprovenent of an existing lawis a matter of opinion and
what , for exanple, the legislature my consi der an
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i nprovenent nay not be so considered by others. It is
therefore in our opinion inmpossible to introduce in the
concept of anmendment as wused in Art. 368 any idea of

i mprovenent as to details of the Constitution. The word
"amendrment" used in Art. 368 must therefore be given its
full nmeaning as wused in law and that .neans that by

amendnment an existing Constitution or |aw can be changed
and this change can take the formeither of addition to the
existing provisions, or alteration of existing provisions
and their substitution by others or deletion of certain
provisions. altogether. In this connection reference has
been made-to contrast certain other provisions of the
Constitution, where, for exanple the word "amend" has been
followed by such words as "by way of addition, variance or
repeal " (see Sixth Schedul e, paragraph 2-1) and nore or |ess
simlar expressions - in other Articles,of the Constitution
it is very difficult to say fact, that no such words appear
in Art. make any difference, for the meaning of the word why
this was done. But the 368 does not in our, m nd
"anmendrmend” in law is clearly as indicated above by us and
the presence or sense, of explanatory words of the nature
i ndi cated above do not in our opinion make any difference.
The question whether the power of amendnent given by Art.
368 also ’'includes the power to abrogate the Constitution
conpletely and to replace it by an entire new Constitution,
does not really arise in the present case, for t he
Seventeenth Anmendnment has not done any such thing and need
not be considered. It is enough to say that it nay be open
to doubt whether the power of amendnent contained in Art.
568 goes to the extent of conpletely abrogating the present

Constitution and substitutingit by an entirely new one.
But short of that, we are of opinion that the power to anmend
i ncl udes the power to add any provision to t he

Constitution. to alter any provision and substitute any
other provision in its place and to delete any provision.
The Seventeenth Amendrment is nmerely in exercise of the power
of amendment a indicated above and cannot be struck down on
the ground that it goes beyond the power conferred on
Parliament to anend the Constitution by Art. 368.

The next question that arises is whether thereis any Ilim-
tation on the power of anendment as expl ai ned by us above.
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Limtations may be of two kinds, nanely, express or inplied.
So far as express limtations are concerned, there are none
such in" Art. 368. Wen it speaks of the "amendnent of this
Constitution it obviously and clearly refers to anendnent of
any provision thereof, including the provisions contained in

Part 11l relating to fundamental rights. Wether Art. 13(2)
is an express limtation on the power of amendnment will be
considered by us law, but so far as, Art. 368 is concerned
there are no limtation whatsoever in the nmatter of
substance on the anmending power and any provision ‘of the
Constitution, be it in Part Ill and any other Part, can be
amended under Art. 368.

The next question is whether there are any inplied limta-

tions on the power of anendnent contained in Art. 368, and
this Wags us to the argunent that there are certain basic
features of the Constitution which cannot be amended at al

and there is an inplied limtation on the power of amendnent
contained in Art. 5-68 so far as these basic features are
concer ned. W nmay in this connection refer to the view
prevailing anobngst jurists in the United States of Anerica
as to whether there are any plied linmtations on the power
of anmendment contained in Art. V of the U S. Constitution

There are two lines of thought in this matter in the United
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States. Some jurists take the, view that there are certain
inplied limtations on the power to anmend contained in Art.
V of the U S. Constitution. These are said to be wth

respect to certain basic features, like, the republican
character of CGovernment, the federal structure etc. On the
other hand, it is that the nore prevalent view anobngst

jurists in the United States is that there are no inplied
[imtations on the scope of the anending power in Art. V of
the U S. Constitution. WIIlis on the Constitutional Law of
the United States of Anmerica (1936-Edition says t hat
probably the <correct position is that the anending power
enbraces everything; in other words there are no |ega

limtations whatever on the power of amendnent, except what
is expressly provided, in Art. V : (see- discussion on pp

1.22 to 127). Even with respect to t hese express
l[imtations, Minro in The Covernment of the United States
(Fifth Edition) at p. 77 says that even these express
[imtations can be renoved and one of the ways of doing so
is "to renove, the exception by a prelinm nary anendnment and
thus clear the way for further action". Besides, as a
matter of fact there is no decision of the Suprene Court of
the United States holding that there are inplied limtations
on the power of amendnent contained in Art. V of the US

Constitution and all anendnents so far made in the United
States have been upheld by the Suprene Court there in the
few cases that have been taken to-it for testing the
validity of the anmendnents.
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We have given careful consideration to the argunent that
certain basic features of our Constitution cannot be anended
under Art. 368 and have cone to, the conclusion that no
[imtations can be and should be inplied upon the power of
amendnment under Art. 368. One. reason for coming ‘to this
conclusion is that if we were to accept that certain  basic
features of the Constitution cannot be amended under @ Art.
368, it will lead to the position that any anendnent nade to
any Article of the Constitution would be |iable to chall enge
before courts on the ground that it ampunts to anmendnent of
a basic feature. Parlianent would thus never be able to
know what amendnments it can nmake in the Constitution and

what it cannot; for, till a conplete catal ogue  of basic
features of the Constitution is available, it would be
i npossible to make any anendrment under Art. 368 with any
certainty that it would be upheld by courts. |[If ~such an

inplied limtation were to be put on the power of anendnent
contained in Art. 368, it would only be the courts which
woul d have the power to decide what are basic features of
the Constitution and then to declare whether a particul ar
amendment is valid or not on the ground that it anmends a
particul ar basic feature or not. The .result would be that
every amendment nmade in the Constitution would provide a
harvest of I|egal wangles so nuch so that Parliament nay
never know what provisions can be anended and what cannot.
The power to amend being a constituent power cannot in —our
opinion for these reasons be held subject to any inplied
l[imtations thereon on the ground that certain basi c
features of the Constitution cannot be amended. We fail to
see why if there was any intention to make any part of the
Constitution unamendabl e, the Constituent Assenbly failed to
indicate it expressly in Art. 368. [If, for example, the
Constitution-nmakers intended certain provisions in t he
Constitution, and Part 1Il in particular, to be not
anmendabl e, we can see no reason why it was not so stated in
Art. 368. On the clear words of Art. 368 which provides for
amendment of the Constitution which means any provision
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thereof,. we cannot infer an inplied limtation on the power

of amendnent of any provision of the Constitution’, be it
basic or otherwise. Qur conclusion is that constituent
power, like that contained,in Art. 368, can only be subject
to express limtations and not to any inplied limtations

so,far as substance of the amendnents are concerned and in
the absence of anything in Art. 368 maki ng any provision of
the Constitution unanmendable, it Miust be held that the power
to. amend in Art. .3 68 reaches every provision of the
Constitution and can be used to anend any provision thereof
provi ded the procedure indicated, in Art. 368 is foll owed.
Copi ous references were nmade during the course of arguments
to debates in Parlianment and it is urged that it is open to
this

837

Court to look into the debates in order to interpret Art.
368 to find out the intention of the Constitution makers.
We are of opinion that we cannot and should not |ook into
the debates that took place in the Constituent Assenbly to
determne the interpretation of Art. 368 and the scope and
extent of the provision contained  therein. It my be
conceded that historical background and perhaps what was
accepted or what was rejected by the Constituent Assenbly
while the Constitution was being franed, may be taken into
account in finding out the scope and extent of Art. 368.
But we have no doubt that what was spoken in the debates in
the Constituent Assenbly cannot and shoul d not be | ooked
into- in order to interpret Art. 368. Craies on Statute Law
(Sixth Edition) at p. 128 says that "it is not  pernissible
in discussing the nmeaning of an obscure enactnment, to refer
to 'parlianmentary history of a statute, in the sense of the
debat es which took place in Parlianment when the statute was
under consideration", and supports his viewwith reference
to a large nunber of English cases.. The same is the viewin
Maxwel | on Interpretation of Statutes, (11th Edition) p. 26.
Crawmford on Statutory Construction (1940 Edition) at p. 340
says that resort may not be had to debates to ascertain
| egi slative Intent though historical background in which the
| egi sl ation cane to be passed, can be taken into
consi deration-.

In Administrator CGeneral of Bengal v. PremLai Millick(1),
the Privy Council held that "proceedings of the |egislature
cannot be referred to as legitimate aids to the construction
of the Act in which they result."

In Baxter v. Conm ssioner of Taxation(2), it was said  that
reference to historical facts can be made in order to
interpret a statute. There was however no reference to the
debates in order to arrive at the nmeaning of a particular
provi sion of the Constitution there in dispute.

In A K GCopalan v. the State of Madras(3), Kania C. J/ re-
ferring to the debates and reports of the Drafting Conmittee
of the Constituent Assenbly in respect of the words of Art.
21 observed at p. | 10 that they might not be read to
control the meaning of the Article. In that case all  that
was accepted was that "due process of |aw' which was a term
used in the. U S. Constitution, was not accepted for the
purpose of Art. 21 which used the words 44 the procedure
established by law'. Patanjali Sastri J. (at p. 202) also
refused to look at the debates 'and particularly the
speeches nade in order to determ ne the neaning of Art. 21.
Fazl Ali, J. (at p. 158) was of opinion that the pro-

(1) [1895] 22 LA. 107. (2) [1907] 4 C.L.R 1087.

(3) [1950] S.C.R 88.

Sup.Cl/67-8
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ceedings and discuss ions In Constituent Assenbly were not
rel evant for the purpose of construing the expressions used
inAt. 2 1.

Again in The Autompbile Transport (Rajasthan) Limted v. the
State of Rajasthan(.’), this Court I ooked into t he
hi storical background but refused to look into the debates
in order to determ ne the neaning of the provisions of the
Constitution in dispute in that case.

We are therefore of opinion that it is not possible to read
the speeches made in the Constituent Assembly in order to
interpret An. 368 or to define its extent and scope and to
determ ne what it,takes in and what it does not. As to this
historical facts.. nanely, what was accepted or what was
avoided in the Constituent Assenbly in connection with Art.
368, it is enough to say that we have not been able to find
any help fromthe material relating to this. There were
proposals for restricting the power of amendnent under Art.
368 and mmki ng fundanental rights imune fromand there were
counter proposals before the Constituent assenbly for naking
the power, of anendnent all enbracing They were all either
dropped or negatived and in the circunstanses are of no help
in determning the interpretation of Art. 368 which nust be
interpreted on the words thereof as they finally found pl ace
in the Constitution, and on those words we have no doubt
that there are no inplied limtations of .any kind on the
power to anend given therein

An argunent is also raised that limtations on the power to
amend the Constitution can be found in the preanble to the
Consti tution. As to that we may refer only toin re: the
Berubari Union and Exchange of Enclaves(2) with respect to
the value of the preanble to the Constitution and its
i mportance t herein. It was observed in t hat case
unani nously by a Bench of nine judges that "although it nay
be correct to describe the preanble as akey to the mnd of
the Constitution-makers, it formno part of the Constitution
and cannot be regarded as the source of any substantive
power which the body of the Constitution al one can confer on
the Governnent , expressly or by inplication. This is
equally true to prohibitions and limtations". The  Court
there was consi dering whether the preanble coul'd in any way
l[imt the power of Parlianent to cede any part of the
national teritory and held that it was not correct to  say
that "the preanble in any way limt the power of Parlianment

to cede parts of the national territory". On a parity,  of
reasoning we are of opinion that the ~preanble cannot
prohibit or control in any way or inpose any  inplied
prohibitions or I|imtations oft Me power to —amend the
Constitution contained in Art. 368.

(1) [1963] 1 S.C R 491. (2) [1960] 3 S.C R 250.
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This brings us to the question whether the word “"law' in

Art. 13 (2) includes an amendnment of the Constitution, and
therefore there is an express provisionin Art. 1 3 (2)
which at least limts the power of amendnent under Art. 3 68
to this extent that by such amendnment fundanental rights
guaranteed by Part 111 cannot be taken away or abridged. W
have already pointed out that in Sankari Prasad’ s case(1l) as

well as Sajjan Singh's case(1l) it has already been held, in
one case unanimously and in the other by majority, that the
word "law' in Art. 13(2) does not include an anendment of

the Constitution, and it is the correctness of this view
which is being inputed before this Bench, Article 13 is in
three parts. The first part lays down that "all laws in
force in the territory of India imediately before the
commencement of this Constitution, insofar as they are
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i nconsistent with the provisions of this Part, shall, to the
extent of such inconsistency, be void". Furt her al
previ ous constitutional, provisions were repealed by Art. 395
whi ch provided that "'the Indian |Independence Act, 1947, and
the Governnent of India Act, 1935, together wth al
enact ments anendi ng or supplenenting the latter Act, but not
including the Abolition of Privy Council Jurisdiction Act,
1949, are hereby repealed."’ Thus it is clear that the word
"law' in Art. 13(1) does not include any law in the nature
of a constitutional provision, for no such Ilaw renained
after the repeal’in Art. 395.

Then comes the second part of Art. 13, which says that State

shall not nmake any |aw which takes away or abridges the
rights conferred by this Part and any |aw nade in
contravention of this clause shall, to the extent of the
contravention, be void'. ~The third part defines the word
"law' for the purpose of Art. 13; the definition is
inclusive . and not exhaustive. It is because of the

definition in<cl. (3-) of Art. 13 being inclusive that it is
urged that the word "law"  in Art. 13 (2) includes an
amendnment - of the Constitution also. Now we see no reason
why if the word "law' in Art. 13(1) relating to past [|aws
does not include any constitutional provision the word "Il aw'
in cl. (2 would take in an anmendnment of the Constitution

for it would be reasonable to the word "law'’in Art. 13(2)
includes an anendnment of +the 13. But apart from this
consi deration, we are of opinion that the word "law' in Art
13(2) coul d never have been intended to take in an anendnent
of the Constitution.  Wat Art. 13(2) means is that a I|aw
made under the constitutional provisions would, be tested on
the anvil of Part Illand if it takes -away -or - abridges
rights conferred by Part 1l it would be voidto the extent
of the contraventions. There are nany Articles in the Con-
stitution, which directly for making law in addition to
Articles 245, 246, 248, etc. and the three Lists and-Aft.
13(2)

(1) [1952] S.C.R 89.

(2) [1965] 1 S.C R 933.

840
prohibits the State from making any |aw under t hese
provi si ons. We see no difficulty in the circunstances .in

holding that Art. 13 (2) when it talks of the State making
any law, refers to the law made under the provisions
contained in Ch. | of Part Xl of the Constitution beginning
with Art. 245 and al so other provisions already referred to
earlier. Article 246 provides that Parlianment nay nake | aws
for the whole or any part of the territory of India and the
| egislature of a State may nake |laws for the whole or. any
part of the State. Article 246(1) gives exclusive power to
Parlianment to nmake |laws with respect to subjects enunerated
in List 1. Article 246(3) gives exclusive power “to State
| egislatures to make laws with respect to List I1. Article
248(1) gives exclusive power to Parlianent to nake |laws with
respect to any matter not enunmerated in the Concurrent  List
or the State List. W are referring to these provisions
nerely to show that the various provisions in Chapter | of
Part Xl provide for making | aws,and these laws are all |aws
which are nmade under the legislative power conferred on
Parliament or on State |egislatures under the Constitution.
Therefore when in Art. 13( ) it is said that the State shal

not nake any law (State there including Parlianment and
| egi slature of each State), its neaning could only take in
laws nmade by Parliament and State |egislatures wunder the
powers conferred under Chapter | of Part Xl. and al so other
provisions already referred to earlier. W have already
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held that the power to anmend the Constitution is to be found
in Art. 368 along with the procedure and that such power is
not to be found in Art. 248 read item 97 of List |I.
Therefore an anmendnent of the Constitution is not an
ordi nary | aw made under the powers conferred under Chapter
of Part XI of the Constitution and cannot be subject to Art.
13(2) where the word "law' nust be read as nmeaning |law made
under the ordinary |egislative power. We have already
referred to a large nunber of Articles where Parlianent is
given the power to nake |law with respect to those Articles.
So far as this power of Parlianent is concerned it is ordi-
nary legislative power and it will certainly be subject to
Art. 13 (2). But there can in our opinion be no doubt that
when Art. 13(2) prohibits the State from naking any |aw
which takes away or abridges rights conferred by Part 111,
it isonly referring to ordinary |egislative power conferred
on Parlianent and | egislatures of States and cannot halve
any reference to the constituent power for anmendnent of the
Constitution contained in Art. 368.

W have already pointed out that there are no inplied
l[imtative onthe power to anend under Art. 368 and it is
open to Parlianent under that Article to anend any part of
the Constitution, including Part M It is worth remenbering
that a whole Part XX is devoted by the " Constitution-makers
to the subject of
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amendnment of the Constitution. |f it was their intention
that Part |Il of the Constitution will not be liable to

amendment by way of abridgement or abrogation wunder the
amendi ng power contained in Art. 368 we see no reason why an
express provision to that effect was not made in Art. 368.
We cannot see what prevented the Constituent Assenbly from
maki ng that clear by an express provisionin Art. 368. It
is however said that it was not necessary to say so in Art.
368, because the provision was already made in Art. 13(2).
W are wunable to accept this contention, for we have no
doubt that Art. 13(2), when it refers to making of laws is
only referring to the ordinary |egislative power and not to
the constituent power which results in anendnment of the Con-
stitution. In any case it seens to us somewhat
contradictory that in Art. 368 power should have been given
to anmend any provision of the Constitution wthout ~ any
l[imtations but indirectly that power is limted by using
words of doubtful inmport in Art. 13(2). It is remarkable
that in Art. 13(2) there is no express. provision that
amendnment of the Constitution, under Art. 368, would be
subject thereto. It seens strange indeed that no express
provision was made in Part XX in this matter .and even in
Art. 13(2) no express provision is made to this effect, and
in both places the matter is left in a state of uncertainty.
It is also remarkable that in Art. 368 the word "l aw', which
we find so often used in so mny Articles of the
Constitution is conspi cuously avoi ded, and it is
specifically provided that after the procedure has been gone
through the Constitution shall stand anended in accordance
with the terns of the Bill. This |anguage of Art. 368 is
very significant and clearly makes a distinction between a
constitutional Amendnent and an ordinary | aw passed as an
Amendi ng Act. The validity of a law has to be determ ned at

the tinme when the Bill actually matures into an Act and not
at the stage while it is still a Bill. The provision in
Art. 368 has the effect that when a Bill amending the

Constitution receives the assent of the President, the
Constitution stands amended in accordance with the terms of
the Bill. The Constitution thus stands amended in terns of
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the Bill if the Bill has been introduced, passed and
assented to by the President in accordance wth t he
procedure laid down in Art. 368 and not as a result of the
Bill becom ng an Amendnent Act introducing anendnent in the
Consti tution. The provision that the Constitution shal
stand amended in ternms of the Bill was thus clearly intended
to indicate that the amendnment of the Constitution is not
dependent on the Bill being treated as a law or an Act duly
passed by Parliament. Thus it is clear that by indicating
that the Constitution is to stand anmended in accordance with
the terns of the Bill, Art. 368 clearly envisages that the
power of anendment of the Constitution stands on an entirely
different footing froman ordinary | aw nade by Parlianent in
exercise of its legislative power.
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If W keep in nmind this difference, between constitutiona
amendnment or constitutional |aw and an ordinary anmendi ng Act
or law, it should not be difficult to hold that when Art 13
(2), speaks of the St-ate making a law, it is referring to
ordi nary |l aw made under the powers conferred by Art. 245 etc
read w th various Listsand various provisions of the
Constitution where express provision to that effect has been
made and is not referring to the anendment of t he
Constitution which  is made under the ’constituent power.
Once it is held that the power to amend i's found in Art. 368
and is not to be found in Art. 248 read with item 97 of List
I, it rmust followthat the power to anmend the Constitution
under Art. 368 is a different power (nanely, constituent
power) and when Art. 13 (2) speaks of making 'law, it can
only refer to making ordinary law, particularly when we
conpare the words of Art. 13 (2) (nanely, the ~State shal
not nake any |law) and the words of Arts. 245, 248, and 250
(whi ch al | speak of Parliament making I aw, St at e-
| egi sl atures naking | aw, and so on).

Lastly, as the power to anmend is in Art. 368 and on the
words, as they stand in that Article, that power is
unfettered and includes the power to anend Part IIl, it is
strange that that power should be linited by putting an
interpretation on the word "law' in Art. 13(2), which’' would

i nclude constitutional law also. There is nothing to
suggest this even in the inclusive definition of the words
"law' and "laws in force" in Art. 13(3). Besides, it is

conceded on behalf of the petitioners that Art. 368 gives
power to anend Part 111, but that power is only to anend one
way, nanely, towards enlargenment of the rights contained
therein, and not the other way, nanely, for, —“abridging or
taking away the rights contained therein. W-,  must say
that it would require a very clear provision in_ the
Constitution to read the power to amend the Constitution
relating to Part Ill in this manner. W cannot find that
clear provisionin Art. 1 3 (2). W repeat that ‘when the
Constituent Assenbly was taking the trouble of providing a
whol e Part for amendnent of the Constitution and when the
words in Art. 368 clearly give the power to amend the
Constitution and are subject to no inplied lintations —and
contain no express limtations, it is strange indeed that it
should have onmitted to provide in that very Article that
Part 11l is not liable to amendnent thereunder. In any case
if the power of amendnent conferred by the words of Art. 368
is unfettered, we nust avoid any inconsistency between that
power and the provision contained in Art. 13 (2). W avoid
that in Kkeeping with the unfettered power in Art. 368 by
reading the word "law' in Art. 13 (2) as neaning |aw passed
under: ordinary |egislative power and thus not including an
amendment of the Constitution therein. The words in Art.I]
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(2) are in our opinion not specific and clear’ enough to
take in
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the power of amendnent under Art. 368 and must be confined
only to the power of ordinary | aw making contained in Arts.
245 etc., and other provisions of the Constitution read with
various Lists. W have therefore no hesitation in agreeing
with the view taken in Sankari Prasad s case(l) which was
upheld by the majority in Sajjan Singh' s case(2).

The next argunent is that action under the proviso to Art.
368 s necessary as the Seventeenth Anendment affects the
power of the Hi gh Court contained in Art. 226. It is said
that by including various Acts in the Ninth Schedule and
nmaking them immune fromchallenge under the provisions
contained in Part Ill, the power of the H gh Court wunder
Art. 226 is affected inasmuch as the H gh Court cannot
strike down any of the Acts included in the Ninth Schedule
on the ground that they take away or abridge the rights
conferred by Part 1Il. So it is said that there has been a
change in Art. 226 and it was necessary that the Seventeenth
Amendnent - _shoul d have been ratified by nore than half the
States under the proviso. A simlar argunment was raised in
Sankari Prasad’'s case(1l) and was turned down unaninously.
The sanme argunent was again raised in Sajjan Singh's case(2)
and was also turned dowmn. Now ratification is required
under the proviso if the anendrment seeks to nake any change
in various provisions nmentioned therein -and one such
provision is Art. 226. The questiontherefore is whether
t he Sevent eent h Anmendnent makes any change in Art. 226 and
whet her this change has to be a direct change in the words
of Art. 226 or whether nerely because there nmay be sone
effect by the Seventeenth Anendnent on-the, content of the
power in Art. 226 it will amount to changein Art. 226. We
are of opinion that when the proviso |ays dowmn that ' there
must be ratification when there is any change in the

entrenched provisions, i ncluding-Art. 226, it neans that
there nust be actual change in the terns of the provision
concer ned. If there is no actual change directly in the

entrenched provision, no ratification is required, even if
any anmendnent of any other provision of the Constitution may
have sone effect indirectly on the entrenched provisions
mentioned in the proviso. But it is urged that there may be
such a change in sonme other provision as would seriously
af f ect an entrenched provision, and in such a case
ratification should be necessary. This argunment™ was  al so
dealt with 'in the majority judgnent in  Sajjan Singh s
case(2) where the doctrine of pith and substance was applied
and it was held that where the amendnment inl any other
Article so affects the entrenched Article as to anobunt to an
amendnment therein, then ratification my be necessary, even
though the entrenched Article may not be directly " touched.
Per haps the use of the doctrine of pith and substance

(1) [1952] S. C R 89.

(2) [1965] 1 S.C. P. 933.
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in such a case is not quite apt. But what was neant in
Sajjan Singh's case(l) was that if there is such an
amendnent of an unentrenched Article that it will directly
affect an entrenched Article and necessitate a change
therein, then recourse nmust be had to ratification under the
provi so. W nmay illustrate this by two exanpl es. Article
226 lays down inter alia that the Hgh Court shall have
power to issue wits for the enforcenent of any of the
rights conferred by Part 1l and for any other purpose. Now
assune that Part 11l is conpletely del eted by anendment of
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the Constitution. |If that takes place, it will necessitate
an amendment of Art. 226 al so and deletion therefromof the
words "for the enforcement of any of the rights conferred by

Part 111". W have no doubt that if such a contingency ever
happens and Part 111 is conpletely deleted, Parliament wll
amend Art. 226 also and that will necessitate ratification
under the proviso. But suppose Parlianent nerely deletes
Part 111 and does not make the necessary consequentia
amendnment in Art. 226, it can then be said that deletion of
Part 11l necessitates change in Art. 226 also, and therefore

in such a case ratification is necessary, even though
Parliament may not have in fact provided for anmendnent of
Art 226.

Take another exanple. Article 54 is an entrenched Article
and provides for the election of the President. So is Art.

55 which provides for the manner of election. Article 52
which lays down that there shall be a President is on the
ot her hand not an entrenched Article. It is said that Art.

52 nmay be altered and sonething el se nay be substituted in
its place and that would not require ratification in terns
as Art. 52 is not anong the entrenched Articles. But we are
of opinion that if Parlianment anends Art. 52, it is bound to
make consequential anmendments in Arts. 54 and 55 which dea
with the election of the President and the nanner thereof
and if it is so the entire amendnent nust be submitted for
ratification. But suppose Parlianent nerely anends Art. 52
and makes no change in Arts. 54 and 55 (a supposition which
is impossible to visualise). |In that case it wuld in our
opinion be right to hold that Art. 52 could not be altered
by abolition of the office of the President w thout necessi-
tating a change in Arts. 54-and 55 and in such a case if
Art. 52 alone is altered by Parlianent, to abolish the
office of President, it will require ratification

These two exanples will show where alteration or deletion of
an unentrenched Article would necessitate amendnent of an
entrenched Article, and in such a case if Parlianment takes
the incredible course of amending only the unentrenched
Article and not anmending the entrenched Article, courts can
say that ratifi-

(1) [1965] 1 S.C R 933.
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cation is necessary even for amending the unentrenched
Article, for it directly necessitates, a change in an
entrenched Article. But short of that we are of opinion
that merely because there is sonme effect indirectly on an
entrenched Article by amendnent of an unentrenched  Article
it is not necessary that there should be ratification in
such circunstances al so

Besi des, |et us consider what would happen if the argunent
on behalf of the petitioners is accepted that ratification
is necessary whenever there is even indirect effect. on an
entrenched Article by anending an unentrenched Article.
Take the <case of Art. 226 itself.. It gives power to the
Hi gh Court not only to issue wits for the enforcenent  of
fundanental rights but to issue themfor any other purpose.
Wits have thus been issued by Hi gh Courts for enforcing
other rights conferred by ordinary laws as well as wunder
other provisions of the Constitution, like Arts. 301 and
311. On this argunent if any change is made in Arts. 301
and 311 there is bound to be an effect on Art. 216 and
therefore ratification would be necessary, even though both
Arts. 301 and 311 are not entrenched in the proviso.
Further, take an ordinary |aw which confers certain rights
and it is anended and those rights are taken away. Article
226 would be clearly affected. Before the amendnent those
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rights may be enforced through Art. 226 while after the
amendnment the rights having disappeared there can be no
enforcenent thereof. Therefore, on this argument even if
there is amendnent of ordinary law there would be an effect
on Art. 226 and it must therefore be anended every tinme even
when ordinary |law is changed and the entire procedure under
Art. 368 nmust be gone through including ratification under
the proviso. It is however said that when ordinary law is
amended, rights disappear and therefore there is no question
of enforcenment thereof; if that is correct with respect to
ordinary law, it is in our opinion equally correct wth
respect to the amendnent of an unentrenched provision of the
Constitution. The answer given in Sankari Prasad's case(1)
to this argunent was that Art. 226 renmined just the sane as
it was before, and only a certain class of cases had been
excluded fromthe purviewof Part Ill and the courts could
no | onger interfere, not because their powers were curtail ed
in any manner or to any extent, but because there would be
no occasion thereafter for the exercise of their power in
such cases. W respectfully agree with these observations
and are of —opinion that nerely because there is sone
indirect effect on Art. 226 it was not necessary that the
Sevent eent h Amendnent shoul-d have been ratified by nore than
one half of the States. It is only in the extreme case, the
exanpl es of which we have given above, that an anendnent of
an unentrenched Article without amendment. of entrenched
Article
(1) [1952] S.C.R '89.
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m ght be had for want of ratification, and this is what was
intended- by the majority judgnent in Sajjan Singh’ s
case(1l), when it applied the doctrine of pith and substance
in these circunstances. The argunent that ratification is
necessary as Art. 226 is indirectly affected has therefore
no force and nust be rejected. ~This is equally true wth
respect to the power of this Court under Arts. 132 and 136.
Then it is wurged that Art. 245 is enlarged by the
Seventeenth Anendnment inasnuch as State |egislatures and
Parliament were freed fromthe control of Part Il in the
matter of certain laws affecting, for exanple. _ryotwari
l ands, and therefore as Art. 245 is an entrenched Article
there shoul d have been ratification under the proviso. This
argunent in our opinion is of the same type as the argunent
with respect to the effect on Art. 226 and our answer is-the
same, nanely, that there is no direct effect on Art. 245 by
the anendrment and the indirect effect, if.-any, does not
require that there should have been ratification in the
present case.
It is then urged that ratification is necessary as Art. 31-B
deals with State legislation and in any case Parlianent
cannot nake, any law with respect to Acts which were put in
the Ninth Schedul e and therefore Parlianment could not | amend
the Constitution in the manner in which it was done by
maki ng additions in the N nth Schedule, both for want - of
ratification and for want of |egislative conpetence. The
answer to this argunent was given in Sahkari Prasad s
case(2) and it was observed there that-
"Article 31-A and 31-B really seek to save a
certain class of laws and certain specified
| aws al r eady passed from the conbi ned
operation of Art. 13 read with other relevant

Articles of Part IIl. The new Articles being
t hus essentially amendnments of the Con-
stitution, Parliament had the power of

enacting them That |aws thus saved relate to
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matters covered by List Il does not in any way
af f ect the position. It was said t hat
Parliament could not validate a law which it
had no power to enact. The proposition holds
good where. the wvalidity of the inmpugned
provi sion turns on whether the subject matter,
falls wthin or without the jurisdiction of
the legislature which passed it.. But to nake
a law which contravenes the Constitution
constitutionally valid is a matt er of
constitutional amendnent and as such it falls
wi thin the exclusive power of Parlianent."”

(1) [1965] 1 S.C R 933.

(2) [1952] S.C.R 89.
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We respectfully agree with these observations. They

succinctly put the |legal and constitutional position wth

respect - to the ’'validity of Arts, 3 1 Aand 3 1 B. It seens

to us that Art. 3 1Bin particular is a legislative

drafting ' device which conmpendiously puts in one place

amendnment's  which would otherwise have been added to the

Constitution wunder various Articles in Part IIl. The |aws
in the Ninth Schedul e have by the device of Art. 3 1 B been
excepted from the various provisions in Part ]1l1l, which
affected them and this exception could only be nmde by
Par | i ament. The infirmty in the Arts put. in the N nth

Schedul e was apprehended to be a constitutional infirmty on
the ground that those | aws night take away or ‘abridge rights
conferred by Part HI'. Such a constitutional infirmty could
not be cured by State legislatures in any way and could only
be cured by Parlianent by constitutional ~anendnent. What
Parliament in fact did by including various  Acts in the
Ninth Schedule read with Art. 3 1 B was to-anend the various
provisions in Part |11, which affected these Acts by making
them an exception to those provisions in Part [111. Thi s
could only be done by Parlianent under the constituent power
it had under Art. 368 and there was no question of the
application of the proviso in such a case, for Parlianent
was anending Part |1l only with respect to these |aws. The
aws had al ready been passed by State legislatures ~and it
was their constitutional infirmty, if any, whichwas being
cured by the device adopted in Art. 3 1 B read wth the
Ninth Schedul e, the anmendnent 'being only of the relevant
provisions of Part |1l which was conpendiously put~ in _-one
place in Art. 3 1 B. Parlianment could alone do it ~under
Art. 368 and there was no necessity for any ratification
under the proviso, for anendment of Part |II1 is not
entrenched in the proviso.

Nor is there any force in the argument that . Parlianent
could” not validate those laws by curing the constitutiona
infirmty because they dealt with land which is in List 11
of the Seventh Schedule to the Constitution over which State
Legi sl atures have exclusive | egislative power. The |aws had
already been passed by State |egislatures wunder their
exclusive powers; what has been done by the Seventeenth
Amendnent is to cure the constitutional’ infirmty, if any,
in these laws in relation to Part IIl. That could only be
done by Parlianment and in so doing Parlianent was not
encroachi ng on the exclusive |legislative power of the State.
The States had al ready passed the laws and all that was done
by the Seventeenth Amendnment was to cure any constitutiona
infirmty in the laws by including them in the N nth
Schedule read with Art. 31-B. W nust therefore reject the
ar gunent t hat the Sevent eent h Amendnent required
ratification because laws put in the Ninth Schedule were




http://JUDIS.NIC. I N SUPREME COURT OF | NDI A Page 74 of 157
State law,. W nust equally reject the argunent that as

these laws dealt with land, which is in the-
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exclusive legislative power of State |egislature, Parlianent

could not cure the constitutional infirmty, if any, in

these laws by putting themin the N nth Schedul e.

We now conme to what nmay be called the argunent of fear. It

is wurged that if Art. 368 confers conplete power to anend
each and every provision of the Constitution as we have held
that it does-frightful consequences will follow on such an

interpretation. |If Parlianent is clothed with such a power
to anmend the Constitution it may proceed to do away wth
fundanental rights altogether, it nmay abolish el ect ed

| egi slatures, it may change the present formof Governnent,
it my do away with the federal structure and create a
unitary state instead, and so on. It is therefore argued
that we should give a limted interpretation to the power of
amendment « contained in Art. 368, as otherwi se we shall be
giving! power to Parlianent to destroy the Constitution
itself.

This argunment-is really a political argument and cannot be
taken into account in interpreting Art. 368 when its neaning
to our mind is clear.  But as the argunment was urged with a
good deal of force on behalf of the petitioners and was net
with equal force on behalf of the Union and the States, we
propose to deal with it briefly. Now,< if this argunent
neans that Parlianment may abuse its power of anendnent
conferred by Art. 368, all that need be saidin reply is
that nere possibility of abuse cannot result. in courts
wi t hhol ding the power if the Constitution grants it. It is
wel | -settled so far as ordinary | aws are concerned that nere
possibility of abuse will not induce courts to hold that the
power is not there, if the lawis valid and its terns
clearly confer the power. The sane principle in our opinion
applies to the Constitution. If the Constitution gives a
certain power and its ternms are clear, there is no reason
why that power should be wthheld sinply because of
possibility of abuse. |If we nay say so, possibility of
abuse of any power granted to any authority is always there;
and if possibility of abuse is a reason for withholding the
power, no power whatever can ever be conferred on any
authority, be it "executive, |egislative or even judicial
Therefore, the so-called fear of frightful consequences,
which has been urged on behalf of the Petitioners (if ~ we
hol d, as we do, that the power to anmend the Constitution is
unfettered by any inplied limtations), is no ground for
wi t hhol di ng the power, for we have no reason to suppose that
Parliament on whom such power is ,conferred will abuse it.
Further even if it abuses the power of constitutiona
amendnment under Art. 368 the check in such circunmstances is
not in courts but is in the people who elect nenbers of
Parliament. The argument for giving a linmted
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meaning to Art. 368 because of possibility of abuse  nust
therefore be rejected.

The ot her aspect of this argunment of fear is that we should
not nake the Constitution too flexible so that it nmay be
open to the requisite nmajority wth the requisite
ratification to meke changes too frequently in t he
Consti tution. It is said that the Constitution is an
organi ¢ docunent for the governance of the country and it is
expected to endure and give stability to the institution
which it provides. That is undoubtedly so and this is. very
true of a witten federal Constitution. But a perusal of.
various Constitutions of the world shows that there are
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usual |y provisions for amendnent of the Constitution in the
Constitution itself. This power to amend a Constitution may
be rigid or flexible in varying degrees. Jurists have felt
that where the power to anend the Constitution is made too
rigid and the people outgrow a particular Constitution and
feel that it should be amended but cannot do so because of
the rigidity of the Constitution, t hey br eak the
Constitution, and this breaking is nore often than not by
violent revolution. It is admtted by even those witers on
the United States Constitution who are of the view that
there are certain basic features which cannot be anended and
who woul d thus make the U S. Constitution even nore rigid
than it is; that howsoever rigid the Constitution may be its
rigidity wll not stop the people frombreaking it if they
have outgrown it and this breaking is, generally speaking,
by violent revolution. So, making our Constitution rigid by
putting the interpretation which the petitioners want us to
put on it wll not stop the frightfulness which is conjured
up before us on behal f of the petitioners. |If anything, an
interpretation which will nake our Constitution rigid in the
manner in which the petitioner want the anmending power in
Art. 368 to be interpreted will nmake a violent revolution
followed by frightfulness” of which the petitioners are
afraid, a nearer possibility than an interpretation which
will make it flexible.

It is clear that our Constitution-makers wanted to avoid
maki ng the Constitution too rigid. It is equally clear that
they did not want to make an amendnment of the  Constitution
too easy. They preferred an internediate course which would
make, the Constitution flexible and would still not allow it
to be anmended too easily. That is why Art. 368 provides for
special nmjorities of the two Houses for the purpose of
amendnent of the Constitution. Besides it also provides for
ratification by nore than half the States in case of
entrenched Provisions in the proviso. Subject to these
[imtations, the Constitution has been, nade npderately
flexible to allow any change when the people feel that
change is necessary. The necessity for special nmajorities
850

in each House separately and, the necessity for,
ratification by nmore than half the States in certain cases
appear to us to be sufficient safeguards to prevent too easy
change in the Constitution without making it too rigid. But
it is said that, in the last sixteen Years, a |arge nunber
of amendnents have been nade to the constitution and  that
shows that the power to anend is much too easy and shoul d be

restricted by judicial interpretation. Now, judicia
interpretation cannot restrict the power on the basis of a
political argunent. It has to interpret the Constitution
and finds it on the basis of wel | - known, canons of
construction,and on the terns of Art. 368 in particular. |If
on those terns it is clear we think it is-that power to
amend is subject to no limtations except t hose to be

expressly found in the Constitution, courts must give effect
to that. The fact that "mthe last sixteen years a |l|arge
nunber of anmendnments could be nmade and have been made is in
our opinion due to the accident that one party has been
returned by electors in sufficient strength to be able to
conmand the special majorities which are required under Art.
368, not only at the Centre but also in all the Stites. It’
is because of this circunstance that we have had so many
amendnments in the course of the |last sixteen years. But
that in our opinion is no ground for limting the clear
words of Art. 368.

The power of amendnent contained in a witten federal Con-
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stitution is a safety valve which to a | arge extent provides
for stable growth and makes violent revolution nore or |ess
unnecessary. |t has been said by text-book witers that the
power of anendment, though it allows for change, also nakes
a Constitution long lived and stable and serves the needs of
the people fromtime to time. |If this power to anmend is
nmade too rigid it loses its value as a safety valve. The
nore rigid a Constitution the nore likely it is that people
will outgrowit and throw it over-board violently. On the
other hand, if the Constitution is flexible (though it may
not be made too easy to nodify it) the power of anendnent
provides for stability of the Constitution itself and for
ordered progress of the nation. |If therefore there had to
be a choice between giving an interpretation-to Art. 368
which would make our Constitution rigid and giving an
interpretation which would nmake it flexible, we would prefer
to nmake it flexible, so that it -may endure for a |long period
of time and may, if necessary, be anended fromtime to tine
in accordance with-the progress in the ideas of the people
for whomit-is meant. But we feel that it is not necessary
to go to this extent, for-that would be entering into the
field of politics. As we seethe terns of Art. 368, we are
clearly Df opinion that the Constitutionmakers wanted to
make our Constitution reasonably flexible and ,.that the
interpretation that we have given to Art. 368 is in
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consonance with the terns thereof and the intention of those
who made it. We therefore reject the argunent of fear
al t oget her.

This brings us to the argunent of stare decisis raised on
behal f of the Union of Indiaand the States. The  argunent
is put thus. After the decision of the Patna H gh Court
invalidating the Bihar Land Reforms Act, 1950, Parlianent
passed the First Amendnment to the Constitution, That
Amendnment was chal l enged in this Court by a nunber of @ writ
petitions and was upheld in Sankari Prasad's case(-) 1in

1951. That case practically stood unchallenged till Sajjan
Singh's case(2) in 1964 after the Seventeenth Amendnent was
passed. Thus in the course of these fifteen years or so a

large nunber of State Acts were passed on the basis of the
First Amendment by which in particular Arts. 31-A and 31-B
were introduced in the Constitution. It is said that though
Sankari Prasad’'s case (1) has stood for |ess than 15 years
there have been so nmany | aws dealing with agrarian reforns
passed on the basis of the First Amendnent whi ch-was _upheld
by this Court that the short period for which that case has
stood should not stand- in the way of this Court acting an
the principle of, stare decisis. The reason for this is
that an agrarian revolution, has taken place all. over the
country after the First Amendnent by State | aws passed on
the faith of the decision of this Court in Sankari - Prasad s
case(1l). This agrarian revolution has led to mllions of
acres of land having changed hands and mllions of now
titles having been created. So it is urged that the —un-
ani nous decision in Sankari Prasad's case(2), which was
chal | enged when the Seventeenth Anendnent was passed and was
upheld by majority in Sajjan Singh's case(2) should not now
be disturbed as its disturbance would create chaos in the
country, particularly in the agrarian- sect or whi ch
constitutes the vast mpjority of the population in this
country.

W are of opinion that there is force in this argunent .
Though the period for which Sankari Prasad’s case(1l) has
stood wunchallenged is not long, the effects which have
followed in, the passing of State laws on the faith of that
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decision’, are so overwhelmng that we should not disturb
the decision in that case. It is not disputed that mllions
of acres of |land have changed hands and millions of new
titles in agricultural |ands have been created and the State
laws dealing with Agricultural |and which have been passed
in the course of the last fifteen years after the decision
in Sankari Prasad’'s case(1l) have brought about an agrarian
revol ution. Agricultural population constitutes a vast
majority of the populationin this country. In these
circunstances it would in our opinion be wong to hold now
t hat

(1) [1952] S.C.R 89.

(2) [1965] 1 S.C R 933.
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Sankari Prasad’s case (1) was not correctly deci ded and thus
di sturb all that has been done during the last fifteen years
and create chaos into the Jlives of mllions. of our
countrynmen who - have benefited by these laws relating, to
agrarian reforms. W would in the circunstances accept the
argunent ‘on behalf of the Union of India and the States that
this is the fittest possible case in-which the principle of
stare decisis should be applied. On this basis also, apart
from our viewthat Sankari Prasad’ s case (1) was in fact
rightly decided, we would not interfere with that decision
Now.

But it is urged that instead of following the principle of
stare decisis which would make die decision in Sankari
Prasad’s case(1l) good for all tines., we should follow the
doctrine of prospective over-ruling, which has been evolved
by some United States courts so that everything that has
been done up to now, including the Seventeenth Anendnent
would be held good but in future it would not be open to

Parliament to anend Part |11 by taking away or abridgi ng any
of the rights conferred thereby and, if the argunent as to
inplied limtations on the power to anend is accepted,
further limt the power of Parlianent to amend what may be

call ed basic features of the Constitution. W nust say that
we are not prepared to accept the doctrine of prospective
over-ruling. W do not know whether this doctrine which it
is urged should be applied to constitutional amendment woul d
al so be applied to anendnents of ordinary laws. W find it
difficult to visualise what would be the effect of this
doctrine if it is applied to anendnment of ordinary laws. W
have so far been following in this country the well-known
doctrine that courts declare |law and that a declaration made
by a court is the law of the |l and and takes effect from the
date the law cane into force. W would on principle be
loath to change that well-known doctrine and supersede it by
the doctrine of prospective over-ruling. Further it ~ seens
to us that in view of the provisions of Art. 13(2) it /would
be inpossible to apply the doctrine of prospective over-
ruling in our country, particularly where a law infringes

fundanmental rights. Article 13(2) lays down that all.  |aws
taking away or abridging fundamental rights would be void to
the extent of contravention. It has been held by this Court

in Deep Chand v. The State of Uttar Pradesh (2) that a |aw
nmade after the Constitution came into force which infringes
f undanent al rights is a stillborn law and that t he
prohi bition contained in Art. 13(2) went to the root of the
State power of |egislation and any-law made in contravention
of that provision was void ab initio. This case has been
followed in Mhendra Lal Jaini v. The State of Utar
Pradesh(3). 1In the face of these

(1) [1952] S.C.R 89. (2) [1959] Supp. 2 SSC R 8.

(3) [21963] Supp. 1. S.C R 912.
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decisions it 1is inpossible to apply the principle of
prospective over-ruling in this country so far as ordinary
laws are concerned. Further, if the word "law' in Art.
13(2) includes an anendment of the Constitution, the same
principle will apply, for that amendnent would be stillborn
if it infringes any fundanental rights contained in Part
[l In these circunstances, it would be inpossible to
apply t he principle of prospective over-ruling to
constitutional anmendnents also. On the other hand, if the
word "law' in Art. 13(2) does not include an anendment of
the Constitution, then there is no necessity of applying the
principle of prospective over-ruling, for in that case
unless sone limtations on the power of amendnent of the
Constitution are inplied the anendnent under Art. 368 would
not be liable to be tested under Art. 13(2). W are
therefore unable to apply the doctrine of prospective over-
ruling ~in the circunstances. Further as we are of opinion
that this isthe fittest possible case in which the prin-
ciple of _stare decisis applies,we nmnust uphold Sankari
Prasad’ s case (1) for this reason also.
Lastly we would refer to the following observations in
Sajjan Singh's case(2) (at pp. 947-48) with respect to over-
ruling earlier judgments  of this Court and specially those
whi ch are unani mious |ike Sankari Prasad’ s case(l):-
"It is true that the Constitution does not
pl ace any restriction on our powers to review
our ‘earlier decisions or even to depart from
them and there can-be no doubt that in matters
relating to the decision of  constitutiona
poi nts which have a significant inpact on the
fundanental rights of citizens, we would be
prepared to.’ review our earlier decisions in
the interest of public good...........\. Even
so, the normal _principle that "j udgnent s
pronounced by this ~Court would be final
cannot be ignored and unl ess considerations of
a substantial and conpelling character nmke it
necessary to. . do so, we should be slow to
doubt the correctness of previous decisions.or
to depart fromthem
"It 1is universally recognised that in regard
to a large nunmber of constitutional problens
which are brought before this Court ~for “its
decision, conplex and difficult guesti ons
ari se and on many of such questions two views
are possi bl e. Therefore, if one view has
been taken. by this Court after mat ur e
del i beration, the fact that another Bench is
inclined to take a different-view my not
justify the Court in reconsidering the earlier

deci si on or in departing from
[ Even so, the Court ' should
be re-

(1) (1952] s.C.R 89. (2) [1965] 1 S.C.R
933.

p. C/67-9
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luctant to accede to the suggestion that its
earlier decisions should be light-heartedly

reviewed and departed from In such a case
the test should be: is it absolutely necessary
and essential that the question al r eady
deci ded shoul d be reopened The answer to this
guestion woul d depend on the nature of the
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infirmty alleged in the earlier decision, its
i mpact on public good, and the wvalidity and
conpelling character of the considerations
urged in support of the contrary view |f the
said decision has been followed in a |I|arge
nunber of cases, that again is a factor which
must be taken into account."
A simlar view was taken in the Keshav MIls Conpany Limted
v. Conmi ssioner of Inconme-tax, (1) where it was observed
t hat -
"...before a previous decision is pronounced
to be plainly erroneous, the Court rmust be
satisfied with a fair anmount of unanimty
amongst its nmenbers that a revision of the
said viewis fully justified."
These principles were applied in Sajjan Singh’s case(2) and
it was observed that if Sankari- Prasad’ s case(3) were to be
overruled, "it would lead to the inevitabl e consequence that
the amendments nade in the Constitution both in 1951 and
1955 would be rendered invalid and a |large nunber of
deci sions dealing with thevalidity of the Acts included in
the Ninth Schedul e whi ch have been pronounced by, different
Hi gh Courts ever since the decision of this Court in Sankari
Prasad’s case(3) was declared, would also be exposed. to
serious jeopardy."
The mmjority in that case therefore was not in favour of
reviewi ng Sankari Prasad’ s case(".) even so-in View of the
argunent raised and the inportance of the question it
consi dered the argunents agai nst that decision and cane to
the conclusion its that that case was rightly decided W may
add that besides so nmany cases in the H gh Courts there have
been a large nunber of cases in this Court to which it is
unnecessary to refer where on the faith of vari ous
amendnments made in the Constitution, particularly the First,
the Fourth and the Sixteenth, anmendi ng fundanental rights,
this Court has upheld the, validity of various Acts on the
basis of these anendnents. Further we would 'be very
reluctant to over-rule the unaninous decision in Sankar
Prasad’'s case.(3) or any other unani nous decision by the
slender mmjority of one in a larger Bench constituted for
the purpose. W say this with great respect and would hold
that apart "fromthe principle of stare decisis we should
not say that the
(1) [1965] 2 S.C. R 908.
(2) [1965] 1 S.C R 933
(3) [1952] S.C.R 89
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unani mous judgnment in Sankari Prasad’ s case(,) was wongly
deci ded by such a slender majority in this Special Bench
W therefore hold that Sankari Prasad’'s cases(1) was
correctly decided and that the majority,in Sajjan- Singh’s
case(2) WAS Correct in follow ng that decision. W | woul d
follow the decision in Sankari Prasad’'s case(l) even now as
in our opinion it was correctly decided.’ Follow ng  that
deci sion we hold that the Seventeenth Amendnent is good.
In view of this decision it is unnecessary to refer to other
argunent s raised with respect to the t wo petitions
chal | engi ng the Mysore Land Reforns Act.
In our viewtherefore all the three petitions should fai
and we would dismss them |In the circunstances we would
pass no order as to costs.
Hi dayatulla. J In these three wit petitions, the facts of
which appear in the two judgnment just delivered, the
validity of the Punjab Security of Land Tenures Act, 1953
and the Msore Land Refornms Act, 1953, is principally
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i nvol ved. Since these Acts are protected by the
Constitution (Seventeenth Anmendnment) Act, 1964, the validity
of the constitutional anmendnent is al so guesti oned.
Therefore, a much larger field nmust be traversed because of
the claimof the State that no part of the Constitution from
the Preanble to the Ninth Schedule, is beyond the provision
for anendnent contained in Art. 368. The article, forms the
Twentieth Part of the Constitution and is said to be a code
by itself in which reposes a sovereign power, transcending
anything elsewhere in the Constitution. The State submits
that (except as stated in the article) there are no
[imtations on the anending power and denies that there are
any inmplied restrictions. It clains, therefore, that an
amendnment of the Constitution Or of any of its part can
never be a justiciable issue if the procedure for anendnent
has been duly followed. |In this claimno exception is nmade-
the Preanbl e, the Fundamental Rights, the guaranteed renedy
to uphold themall of them severally and together are said
to be capable of being Partially or wholly abrogated by an
amendment'. Looked at from this Point of view the Seven-
teenth Amendment Act not only 'nust be valid but al so beyond
the Power of the courts to question. The petitioners, on
the other hand, contend that thisis to deny the rea
i mportance and inviolability of the Fundamental Ri ghts which

the Constitution /itself, paranbunt even to Art., 368
consideration.’ before we can Acts are valid or not.

(1) [1952] S.C.R 89. (2) [1965] 1 S .C -~ R 933.
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The same questions were beforethis Court on two earlier
occasions. They arose for the first time imediately after
the Constitution (First Anendnent) Act, 1951 was adopted and
becamre the subject of a decision of this Court reported in
Sri Sankari Prasad Singh Deo v. Union of India(l). There
Patanjali Sastri J. speaking for Harilal Kania CJ.,
Mukherjea, Das and Chandrasekhara Aiyar, JJ.and hinself
upholds the First Anmendment on the grounds that the power
conferred by Part XX is constituent, paranount and sovereign
and is, therefore, not subject to Art. 13(2) which prohibits
the maki ng of ordinary | aws tending to abridge or take
away Fundamental Rights. The guestions._ were again before
the Court in sajjan Singh c. State of Rajasthan(2) when the
Sevent eent h Amendnent was i nmpugned. The authority of Sankar
Prasad’ s case(1l) was the mnistry ofof the argunent in
support of the validity of the new anmendnent. This time the
Court was not unani mous al though the Court as aas a whol e
did not strike down the Act. Three opini ons weredel ivered
by Gaj endragadkar, C.J. on behalf of Wanchoo and Raghubar

Dayal , JJ. and hinsel f, by Midhol kar, J. and by nme. | found
the reasoning in Sankari Prasad's case(l) to be wunaccept-
abl e, although for reasons which | shall give, |I refrained
from expressing a final opinion. Mdholkar, J.- in his

opi nion supported ne with additional and forceful reasons
but he also did not express hinself finally on the broader
guesti on. I closed my opinion wth the fol .owi ng
observations :--
"I  would require stronger reasons than those
given in Sankari Prasad s case(1l) to nake ne
accept the view that Fundamental Rights were
not really fundamental but were intended to be
within the powers of amendnent in common with
the other parts of the Constitution and
without the concurrence of the States. No
doubt Art. 19 by clauses nunbered 2 to 6
allows a curtailnent of rights in the public
i nterest. Ibis shows that Part 11l is not
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static. It Visualises changes and progress
but at the sanme tine it preserves t he
i ndi vi dual rights. There is hardly any
nmeasure of reformwhich cannot be introduced
reasonabl y, the guarantee of i ndi vi dua
liberty notwi thstanding. Even the agrarian
reforns could have been partly carried out
without Article 31-A and 31-B but they would
have cost nore to the public exchequer. "t he
rights of society are made paranount and they
ire placed above those of the individual

This is as it should be. But restricting the
Fundanental ‘Rights by resort to cls. 2 to 6 of
M. 19 is

(1) [1952] S.C.R 89.

(2) [1965] 1 S.C. R 933.
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one thing and renoving the rights from the
Constitution or’ debilitating them by an
anmendnment is quite another. This is the
inmplication of Sankari Prasad’ s case(1). It is
true that such things would never be, but one
is concerned to know if such a doing would be

possi bl e. ™"
"The Constitution gives so nmany assurances in
Part' 111 that it would be difficult to think

that. they were the playthings of a specia
maj ority. To hold this would prim facie that
the nost solem parts of our’ Constitution
stand on the same footing -as any ot her
provi sion-and even on a less firmground than
one on which the articles mentioned in the
provi so stand. The anomaly that Art. 226
shoul d be somewhat protected but not Art. 32
nmust give us pause: Article 32 does not erect
a shield against private conduct but ' agai nst
state conduct including the |egislatures (See
Art. 12). Can the legislature take away this
shield ? Perhaps by adopting a libera
construction of Art. 368 one can say that.
But | amnot inclined to play a grammarian”s
role. As at present advised I can only  say
that the power to nake anendnents ought not
ordinarily to be a neans of escape from
absol ute constitutional restrictions."
My opposition (lest one msunderstands its veridical charac-
ter) appears to be cautious and even timd but this was
because it was attended by an uneasy feeling that | m ght
have missed some i mmanent truth beyond what was said in
Sankari Prasad’s case(1l). The argunents then were extrenely

brief. After hearing full arguments in this- case, which
have not added to the reasoning of the earlier cases, | am
not satisfied that the reasons are cogent enough for ne to
accept them | say it with respect that | felt then, as |

do so even nore strongly now, that in the two earlier cases,
the result was reached by a nmechanical juris prudence in
whi ch har noni ous construction was taken to mean that unless
Art. 368 itself made an exception the existence of any other
provision indicative of an inmplied linmtation on t he
amendi ng power, could not be considered. This was really to
refuse to consider any argunent which did not square wth
the a priori view of the omiconpetence of Art. 368. Such
reasoning appears to me to be a kind of doctrinaire
conceptual i sm based on an and textual approach suppl enented
by one concept that an amendnent of the Constitution is not
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an exercise of legislative

(1) [1952] S.C.R 89.
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power but of constituent Dower and, therefore, an anendnent
of the Constitutionis not law at all as contenplated by

Art. 13(2). . amrem nded of the. words of. Justice
Hol mes that "we ,nust think- things and not words". The
true principle is that if there are two provisions in the
Constitution  which seem to be hostil e, juridica

hermeneutics requires the Court to interpret them by
conbi ni ng them and not by destroying one with the aid of the
ot her. No part in a Constitution is superior to another
part unless the Constitution itself says so and there is no
accession 'of strength to any provision by <calling it a
code. Portalis, the great.  French Jurist .(who helped in
the making of the Code Napole on) supplied the correct
principle when hesaid that it-is the context of the |I|ega
provi sions which serves to illustrate the meaning. of the
different ~ parts, so that anong them and between them there
shoul d be correspondence and har nony.

W have two provisions to reconcile. Article 368 which says
that the Constitution may be amended by, following this and
this. procedure, and Art. 13(2) which says, the State shal
not make any |aw which takes away or abridges the rights
conferred by Part I'll and that any |aw nmade in contravention
of the clause shall, to the extent of the contravention, be
voi d. The question, therefore, is : does- this create any
[imtation upon the anending process ? On the answer to
this question depends the solution of all the problens in
this case.

It is an error to view our Constitution as if it were a nere
organi sati onal docunment by which the people established the
atructure and the nmechanism of their ~Government. Qur
Constitution is intended to be nuch nore because it ainms at
bei ng a soci al docunment In which'the relationship of society
to the indiVidual and of Governnent to both and the rights
of the mnorities and the backward cl asses are clearly laid
down. Thi s social docunent is headed by a Preanble* / which
epitomzes the principles on which the Governnent is
i ntended to function and these principles arelater expanded
into Fundamental Rights in Part |11l and the Directive
Principles of Policy in Part TV. The forner "are protected
but the latter are not. The former represent the

"PREAMBLE WE THE PEOPLE OF I NDI A having solemmly Resolved
to .constitute India into a SOVEREI GN DEMOCRATIC REPUBLIC
and to secure all Its citizens:

JUSTI CE, social, econonic and political

EQUALI TY of status and of opportunity; and to pronote anong
t hem al

FRATERNI TY assuring the, dignity of the individual ~and.the
unity of

Nat i on:

IN OUR CONSTI TUENT ASSEMBLY this twenty-sixth day of
Novenber, 1949, do HEREBY ADOPT, ENACT AND G VE TO OURSELVES
THI'S CONSTf f UTI ON. "
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limts of State action and the latter are the obligations
and the duties of the Government as a good and socia
Gover nment .

Wiy was it necessary to have the Fundanental Rights at al
and nake themjusticiable ? As we seemto be forgetting our
own history so soon let ne say that the answer lies there
the Nationalist Mvement and the birth of the Indian
Nati onal Congm in 1885 were the direct result of the
discrimnatory treatment of the Indians in their own
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country. The demand for the guarantee of Fundanental Rights
had unfortunately to be nmade. then to a foreign ruler and it
appeared in the Constitution of India Bill framed by the

Indian National Congress ten years |later. Al that is
valuable to an Individual in civilized society, including
free speech, inprisonment only by a conpetent authority,
free | aw education, etc. were clainmed therein. Resol uti ons

of the Congress since then reiterated this demand and the
securing of Fundanmental Rights in any future Constitution
becamre one of the articles of faith. To cut the narration
short, the main steps may only be mentioned. Ms. Besant’s
Commonweal th of India Bill 1925 with its seven fundanenta
rights (the precursor of Art. 19), the Madras Congress
Resol ution of 1927--"a <constitution on the basis of

declaration of rights"-- the Nehru Report--it is obviour,
that our first care should be to have the Fundanmental Rights
guar ant eed in a mnner which wll not permt their
wi t hdrawal, in any circunmstancees--, the draft article in the

Nehru ' Constitution  "No person shall be deprived of his
liberty, ~nor shall his dwelling or property be entered,
requi sitioned or confiscated save in-accordance with |aw'-,
the Independence Resolution of 26th January, 1930-- W
believe that it isthe inalienable right of the Indian
peopl e, as of any other people, to have freedom and to enjoy
the fruits of their toil and have the necessities of life,
so that they may have full opportunities of growh" the
Karachi Resolution on Fundanmental ~Rights,” Econonic and
Soci al Change (1931), the Sapru Report (1945) which for the
first time distinguished between justiciable and non-
,justiciable rights, the Suggestion of the Cabinet M ssion
for the constitution of -an Advisory Conmi ttee on Fundanenta
and M nority Rights, and, lastly the Conmittee on
Fundanental Rights of the Constituent Assenbly, are just a
few of the steps to be renenbered.” The Fundanmental R ghts
and the Directive Principles were the result.

Fundamental | aws are needed to make-a Governnent of |aws and
not of men and the Directive Principles are needed’ to |ay
down the objectives of a good Governnment. Qur Constitution
was not the cause but the result of political and persona
freedon’. Since Dicey had said that "the proclamation . in
a Constitution or Charter of the right to personal freedom
or indeed of any other right, gives of itself but slight
security that the right has nore than a
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nom nal exi stence", (1) provision had to be  made for
guar ant eei ng them andto make them justiciable and
enf or ceabl e. This result is reachedby neans of ~Arts. 12,

13, 32, 136, 141, 144 and 226. The The High Courts and
finally this Court have been nade the Judges of whether/ any
| egi slative or executive action on the part oft the /'State
consi dered as conprehensively as is possible, offends the
Fundanental Rights and Art. 13(2) declares that |egislation
which so offends is to be deenmed to be void. It is thus
that Parliament cannot today abridge or take away a single
Fundanental Right even by a 'unaninobus vote in both the
Chanbers. But on the argunment of the State it has only ’'to
change the title of the same Act to an Anmendnent of the
Constitution Act and then a majority of the total strength
and a 2/3rds majority of the nenbers present and voting in
each House may renove not only any of the Fundanenta
Ri ghts, but the whole Chapter giving them And this is said

to be possible because of Art. 368 and its general | anguage
which, it is clainmed, makes no exception in its text and,
therefore, no exception can be inplied. It is obvious that

if an Act amending the Constitution is- treated as a law it
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nust al so be subject to the provisions of Art. 13(2). Since
the definition of the word 'law, nakes no exception a
strenuous eeffort is nmade on the basis of argument and
authority to establish that a constituent power does not
result in alawin the ordinary sense. Distinction is thus
made between |aws made ordinarily that is to say, from day
to day by ordinary majority and |l aws nade occasionally for
the anmendnment of the Constitution by a slightly enhanced

majority. In our Constitution this distinction is not valid
in the eye of Art. 13(2).
It is not essential,, of course, that a difference nust

al ways exist in the procedure for the exerci se of
constituent and ordinary, |egislative power. One has not to
go far to find the exanmple of a country in whi ch
constitutional |aw as such may be nade by the sane agency
whi ch nmakes ordi nary | aws. — The npbst outstanding, exanple is
that of England about which de Tocqueville observed.
"the Parliament has an acknow edged right to
nodi fy the Constitution; as, therefore, the
Constitution may undergo perpetual changes, it
does not inreality exist; the Parliament 1is
at once a legislative and a consti tuent
assenbl y: " (2)
of course, the dictumof de Tocqueville that the English
Constitution "elle n existe point" (it does not exist) 1is
far from accu-
(1)Di cey: "Law of the Constitution" 10th Edn. p. 207
(2)Introduction to the Study of the Law of the  Constitution
A.V. Dicey Tenth Edn p. 88 quoting from OEuvres conpletes
(14th ed., 1864) (Denocratie en Amerique), pp- 166, 167.
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rate. There is a vast body of constitutional Jlaws in
Engl and which is witten and statutory but it is 'not al
found in one place and arranged as a witten Constitution
usually is. The Act of Settlement (1701), the Act of Union
with Scotland (1707), the Act of Union with Ireland (1800)
the Parliament Act (1911) the Representation of the / Peoples
Acts of 1832, 1867, 1884, 1918, 1928 and 1948, the Ball ot
Act (1872), the Judicature Acts 1873, 1875 and - 1925, the
I nci t ement to Disaffection Act (1934), His Maj esty’ s
Decl aration of Abdication Act (1936), the Regency Act (1937)
and the various Acts setting up differentmnistries are
exanpl es of what will pass for constitutional |aw under our
system(1). The Bill of R ghts (1689) Ilays down t he
fundanental rule in England that taxati on nay not be levied
wi t hout the consent of Parlianent which in our Constitution
has its counterpart in Art. 265. |In our Constitution also
the laws relating to delimtation of constituencies or
al l ot ment of seats to such constituencies nmade or. purporting
to be nade under Art. 327 or Art. 328, by reason of the
exclusion of the powers of the courts to question them are
rendered constitutional instrunents. O her exanples of
constitutions which, in addition to constitution proper
contain certain ordinary |egislation, having constitutiona
qualities, also exist. (2)
What then is the real distinction between ordinary law and

the | aw made in the exercise of constituent power? | would
say under the schenme of our Constitution none at all. Thi s
di stinction has been attenpted to be worked out by severa
aut hors. It is not necessary to quote them Taking the

results obtained by WIIoughby(3) it my be said that the
fact that a Constitution is witten as a Constitution is no
di stinction because in Britain constitutional lawis of both
ki nds and both parts coexist. The test t hat the
Constitution requires a different kind of procedure for
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amendnment, also fails because in Britain Parlianent by a
sinple majority nmakes |laws and al so anmends constitutiona

stat utes. In our Constitution too, in spite of the claim
that Art. 368 is a code (whatever is neant by the word
,code, here), Arts. 4, 11 and 169 show that the amendnent of
the Constitution can be by the ordinary law making
procedure. By this nmethod one of the legislative linbs in a

State can be renoved or created. ’'This destroys at one
stroke the claimthat Art. 368 is a code arid also that any
speci al met hod of anendnment of the Constitution is

fundanental |y necessary.

(1) The list is raken fromK C. Weare's: "The Statute of
West mi nster and Domi ni on Status" (4th Edn) p. 8. Dicey and
others give different |ist.

(2) See Constitutions of Austria, Honduras, N caragua Peru

Spain and Sweden anmpng others. The Constitution of Spain

in particular is in several Instruments. The Constitution
of Austria (A-t. 149) makes special nmention of these
constitutional instrunments.

(3) Tagore Law Lectures (1924) p. 83.
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The next test that the courts nust apply the Constitution in
preference to the ordinary |aw may al so be rejected on the
ansal ogy of the British practice. There, every statute has
equal standing. Therefore, the only difference can be said

to arise from the fact that.constitutional |aws are
generally anendable under a process which in varying
degrees, is nore difficult or elaborate. This may give a

di stinct character to the law of the Constitution but it
does not serve to distinguish it fromthe other laws of the
| and for purposes of Art. 13(2). Another difference is that
in the witten constitutions the form and power of
Covernment alone are to be found and not rules of  private
law as is the case with ordinary laws. But this is also not
an i nvari abl e rul e. The - Ame Constitution and our
Constitution itself are outstanding exanples There are
certain other differences of degree, such as that nary

| egislation may be tentative or tenporary, nore detailed or

gecondary, while the Constitution is intended to be
per manent , general and prinary. Because it creates
[imtations on t he ordinary | egi sl ative power,

constitutional law in a sense is fundanental law, but if the
| egislative and constituent processes can becone one, Ls
there any reason why the result should be regarded as law in
the one case and not in the other ? On the whol e, therefore,
as observed in the American Jurisprudence
"I't should be noticed however that a statute
and a constitution, though of unequal dignity
are both laws and each rests on the wll of
the people........
A Constitution is |law which is intended to be, for-all time
and is difficult to change so that it may not be subject to
"inmpul ses ofmjority" "tenmporary excitement and popul ar
caprice or passion"(2).
I agree with the authors cited before us that the power  of
amendnment rnust be possessed by the State. | do not take a
narrow vi ew of the word "anendrment" as including only mnor
changes within the general framework. By an amendnent new
matter may be added, old natter renoved or altered. | alm
concede t hat the reason for the anendnent of the
Constitution is a political matter although | do not go as
far as sone Justice of the Supreme court of the United
States did in Coleman v. MIler(3) that the whole process is
"political in its entirely from subm ssion until an
Amendnment becomes part of the Constitution and is not
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subj ect to judicial guidance, control or interference at any
point." There are fundanental differences between our Con-
(1) American Jurispruence Vol. |l Section 3.

(2) Amendnment is expressly called a legislative process in
the Constitutions of Col onbia:, Costa Rica, Hungary, Panama
and Peru.. In Portugal the ordinary |egislatures enjoy
constituent powers every 10 years.

(3) 3)7 U.S. 443 (83 L. Ed. 1385).

863
stitution and the Constitution of the United States of
Aneri ca. . Indeed this: dictumof the four Justices based

upon, the case of Luther v. Borden(1l) has |ost some of its
force after Baker v. Carr(2)

A Republic nust, as says Story, (8) possess the neans for
altering and inproving the fabric of the Government so as,
to pronote the happiness and safety of the people. The
power is also needed to disarm opposition and prevent
factions over the Constitution. The power, however, is not
intended 'to be used for experinents or as an escape from
restrictilons against undue state action enacted in the
Constitution -itself. Nor % LS the power of anendnent
avail able for the purpose of renoving express or fnplied
restrictions against the State.

Here | make a difference between Governnent and State which
| shall explain presently. As WIIoughby(4) points out
constitutional law ordinarily limts Governnent but not the
State because a constitutional |law is the creation of the
State for its own purpose. But thereis nothing to prevent
the State fromlimting itself. ~ The rights and duties of
the individual and the manner -in-which such rights are to be
exercised and enforced ;ire ordinarily to be found in the
| aws t hough sone of the Constitutions also fix them It is
now customary to have such rights guaranteed 'in t he
Constitution. Peasl ee, (5) witing in 1956 says that | about
88% of the national Constitutions contain clauses respecting
individual liberty and fair legal process; 83% respecting
freedom of speech and the press; 82% respecting /property
right; 80%respecting rights of ‘assenbly and association
80% respecting rights of conscience and religion;, 79% res-
pecting secrecy of correspondence and inviolability of dom -
cile;, 78%respecting education; 73%respecting equality 64%
respecting right to petition; 56%respecting |abour; 51%
respecting social security; 47% respecting rights of
noverment within, and to and fromthe nation; 47% respecting
heal th and notherhood; and 35% respecting t he non-

retroactivity of laws. In some of the Constitutions there
is an attenpt to put a restriction against the State seeking
to whittle down the rights conferred on the individual. CQur
Constitution is the npbst outstanding exanple of this
restriction which is to be found in Art. 13(2). ’'The /'State

is no doubt legally suprenme but in the suprenmacy  of its
powers it may create, inpedinents onits own sovereignty.
CGovernment is always bound by the restrictions created in
favour of fundanental Rights but the State may or may not

be. Amendnent nay be open to the State according to the
procedure laid

(1) 7 How. 1 (12 L. Ed. 58). (2) 369 U. S. 186 (7 L.
Ed. 2d 633).

(3) Conmentaries on the Constittition of the United States
(1833) Vol. Il pp 686-687.

(4) Tagore Law Lectures, p. 84.

(5) Constitutions of Nations, Vol. | (2nd Edn.) p. 7.
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stitution and the Constitution of the United States of
Amrerica.this: dicttan of the four Justices based upon, the
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case of Luther v. Borden(1l) has lost some of its force after
Baker v. Carr(2).
A Republic nust, as says Story,-(,,) ssess the neans for a
and:inproving the 'fabric of tc Governnent so as, to pronpote
the happiness and safety, of the people. The power, is dw
needed to di sarm opposition and prevent factions over theThe
power, however, is not intended to be used for experinents
or as an escape fromrestrictions agai nst undue state action
enacted in the Constitution itself. Nor is the power of
amendnment available for the purpose of renmpving express or
inplied restrictions against the State.
Here | make a difference between Governnent and Statewhich |
shall explain presently. As W/ I oughby(4) points out
wntitutional law ordinarily limts Governnent but not the
State because a constitutional la,* is the creation of the
State for its own pu, se. But there is nothing to prevent
the State fromrpo limting itself. The rights and duties
of the individual and the. manner in which such rights are
to be exercised and enforced are ordinarily to be found in
the | aws though sone of the Constitutions also fix them It
now customary to have such rights guaranteed in the
Constitution. Peasl ee,(5) witing in 1956 says that about
88, Yo of the, national ~Constitutions contain cl auses
respecting individual liberty and fair legal process; 83%
respecting freedom of speech and the press; 82% respecting
property right; 80% respecting rights of assenbly and
associ ati on; 80% respecting rights of conscience and
religion; 79% respecting secrecy of correspondence and
inviolability of domicile; 78%Trespecting education; 73%
respecting equality; .64%respecting right to petition; 56%
respecting |labour; 51% respecting social security; 47%
respecting rights of novenent within, and toand from the
nation; 47% respecting health and notherhood; ‘and 35%
respecting the non-retroactivity of laws. In sone of the
Constitutions there is an-attenpt to put a restriction
Against the State seeking to whittle down the rights
conferred” on the ’individual. Qur Constitution is 'the nost
outstanding i6xanple of this restriction Which is to be
found in Art. 1.3(2). ,The State is no doubt legally suprene
but in the supremacy of its powers it -may creat-e-
i mpedi ments on its O %M sovereignty. Covent is always bound
by the restrictions created in favour of Fundamental Rights
but the State may or may not be. Anendnent nay be open to
the State according to the procedure lai(r
(1)7 How. 1 (12 L. Ed. 58). (2) 369 U. S. 186 (7 L. Ed.

2d 633).

(3) Commentaries on the Constitution of the United, Sta:tes
(1 833)"Vol. 11l PP, 686-687

(4) Tagore Law Lectures, p. 84.

(5)Constitutions of Nations, Vol. | (2nd Edn.) p. 7.
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down by the Constitution. There is nothing, however, to
prevent the State fromplacing certain matters outside the
amendi ng procedure(’). Exanples of this exist in severa
Constitutions of the world : see Art. 5 of the Anmerican
Constitution; Art. 95 of -the Constitution of France,; Art.
95 of the Constitution of Finland; Art. 97 of t he
Constitution of Canbodia; Art. 183 of the Constitution of
Greece; Art. 97 of the Japanese Constitution; Art. 139 of
the Italian Constitution, to nention only a few.

When this happens the ordinary procedure of anmendnent
,ceases to apply. The unlimted conpetence (the konpetenz-
konpet enz of the Germans) does not flow fromthe anmendatory
process. Amendnent can then be by a fresh constituent body.
To attenpt to do this otherwise is to attenpt a revolution
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| do not known why the word "revolution", which | have used
before, should evoke in sone persons an inmage of violence
and subversion. The whol e Anerican Constitution was the
result of a bloodless revolution and in a sense so was ours.
The adoption of the whole Constitution and the adoption of
an amendnent to the Constitution have much in comon. An
amendment of the Constitution has been aptly called a
Constitution in little and the sane question arises whether

it is by a legal process or by revol ution. There is no
third alternative. An anendrment, which repeals the earlier
Constitution, wunless legal, is achieved by revol ution. As

stated in the American Jurisprudence
"An attenpt by the majority to change the fundanental law in
violation of self-inposed restrictions is unconstitutiona
and revol utionary". ()
There are illegal and violent revolutions and illegal and
peaceful revolutions. Mdification of Constitution can only
be by the operation of a certain nunber of wills acting on
other 'wills. ~The pressure runs through a broad spectrum
harsh at ‘'one end and gentle at the other. But whatever the
pressure —may be, kind or-cruel, the revolution is always
there if the change is not legal. The difference is one of
met hod, not of kind. ~Political thinking starts fromthe few
at the top and works downward nore often than in the reverse
direction. It is/wong to think that masses alone, called
"the people" after Mazini, or "the proletariate" after Marx,
"begin a revolutionary change. Political changes are al ways
preceded by changes in thought in a few They nmay be
out si de the
(1) In the Constitution of Honduras, partial amendnent only
is possible. For a conplete anendnent a Consti t uent
Assenbly has to be convoked. |In the Constitution of Brazil
the Constitution cannot be anended when there is a state of
seige (our energency). In Turkey an anendrment of Article 1
cannot even be proposed.
(2) Vol. 12, Section 25 pp. 629-630.
865
Government or init. It is a revolution nevertheless, if an
attempt is nmade to alter the will of the people in an
illegal manner. A revolution is successful only if there is
consent and acquiescence and a failure if there is not.
Courts can interfere to nullify the revolutionary change
because in all cases of revolution there is infraction of
existing legality. It is wong to classify as revolution
some thing coming from outside the Governnent and an
illegality committed by the Governnent agai nst t he
Constitution as evolution. | am m ndful of the observations
of Justice Hol mes, that-
"We need education in the obvious to learn to
transcend our own convictions and to /|eave
room for nmuch that we hold dear to -be done
away with short of revolution, by the ‘orderly
change of law "(1)
But the problemwe are faced with is not an orderly change
of law but of a claimto a revolutionary change agai nst the
vitals of the Constitution. In such a case the apprehension
is that denmocracy may be lost if there is no liberty based
on law and | aw based on equality. The protection of the
fundamental Rights is necessary so that we may not walk in
fear of denocracy itself.
Havi ng assuned the distinction between Governnent and’ State
I et me now explain what | nean by that distinction and what
the force of Art. 13(2) in that context is. | shall begin
first by reading the pertinent article. Article 13 (2),
which | quoted earlier, nay again be read here:
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(2) The State shall not nake any |aw which
takes away or abridges the rights conferred by
this Part and any | aw nmade in contravention of
this cl ause shall, to t he ext ent of
contravention, be void."
The definition of the State in Art. 12 reads
"12. In this Part, unless the cont ext
otherwise requires, "the State" includes.the
CGovernment and Parlianent of India and the
CGovernment and the Legi slature of each of the
States and all local or other authorities
within the territory of India or under the
control of the Government of India."
The State is the sumtotal of all the agencies which are
also individually nentioned in Art. 12 and by the definition
al | t he parts ~severally are also included in t he
prohi bition. Now see how 'law is defined:
A3
(1) The Mnd and Faith of Justice Holnes p. 390.
866
(3)In this article, unless the context otherw se requires, -
(a) "law' includes ~any ordinance, order, bye-law, rule,
regul ation, notification, customor usage having in the
territory of India'theforce of law"
In Sajjan Singh's case(l) | said that if amendnents of the
constitution were neant to be excluded fromthe word "Iaw'
it was the easiest thing to add to the definition the
further words "but shall not include an amendnent of the
Constitution". it 'LS argued nowbefore us that this wag not
necessary because Art. 368 does not nmke any - exception
This argunent cane at all stages like a refrain and is the
real cause of the obfuscation in the opposite view. Those
who entertain this thought do not pauseto consider, : why
make a prohibition against the State? As Cool ey sai d:
"there never was a republican Constitution

which delegated to functionaries all the
latent powers which |ie dornmant “in /every
nation and are boundless in extent. and

i ncapabl e of definition.™,
If the State wi elds nore power than the functionaries there
must be a difference between the. State and its agencies
such as Governnment, Parlianment, the Legislatures of the
States and the local and other authorities. Cbviously, the
State neans nore than any of there or all of them put
t oget her. By making the State subject 'to Fundanental
Rights it is clearly stated in Art. 13 (2) that any’ ,of the
agencies acting alone or all the agencies, acting together
are not above the Fundanental Rights. Therefore, when the
House .of the People or the Council of States introduces a

Bill- for the abridgenment of the Fundamental Rights, it
ignores the injunction against it and even if the two Houses
pass the Bill the injunction is next operative against the

President since the expression "CGovernment of India" in the
General O auses Act neans the President of India. This is
equally true of ordinary |laws and | aws seeking to anend the
Constitution. The neaning of the word "State" will becone
clear if | draw attention at this stage to Art. 325 of the
Constitution of N cargua, which reads as follows: -
"325. The agencies of the Governnent, jointly
or separately, are, for-hbidden to suspend the
Constitution or to restrict she rights granted
by it, except in the cases provided therein."
In our Constitution the agencies of the State are controlled
jointly and separately and the prohibition is against the
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whol e force of
(1) [1965] 1 S.C.R 933.
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the State acting either inits executive or |legislative
capacity. |Ile of the Executive is nore inportant than even
the Legislature. In nodempolitics run on parliamentary
denocracy the Cabinet attains a position of dom nance over
the Legislature. The Executive, therefore, can wuse the
Legi sl ature as a nmeans of securing changes in the | aws which
it desires. It happened in Germany under Hitler. The fact

has been noticed by numerous witers. for exanmple, Wade and
Philips(1l), Sir lvor Jennings(2) , Dawson(3), Keith(4) and
Ransay Miir(5). Dawson in particular said that a Cabinet is
no |longer responsible to the Cormobns but the Commons has
becone instead responsible to the Governnent. [|vor Jennings
added that if a Government had ngjority it could always
secure the legislation: The others pointed out that the
position of the Cabinet towards Parlianent tends to assume
nore or /less dictatorial powers and that was why people
bl amed « Governnent, this is to say, the Cabinet rather than
Par | i ament forineffective and harsh | aws.

This is true of our country also regarding admnistration
and Station. Fortunately, this is avoided at least in so
far as the Fundanental R ghts are concerned. Absol ut e,
arbitrary power in defiance of Fundanental R ghts exist
nowhere under our Constitution, not even 'in the |argest
najority. The people’s representatives have, of course,
inalienable and wundisputable right to alter, reform or
abol i sh the Governnent in any manner they think fit, but the
decl arations of the Fundamental Rights of the citizens are

the inalienable rights of the people. |Ile extent. of the
power of the rulers at any tinme is, neasured by the
Fundamental Rights. It is wong to think of themas rights

within the Parlianent’s giving or taking. Qur Constitution
enables an individual to oppose successfully the ‘whole
conmmunity and the State and claimhis rights. This is
because the Fundanental Rights are | so safe-guarded that
wi thin the limts set by the Constitution they are
inviolate. The Constitution has itself said what protection
has been created round the person and property of the «citi-
zens and to what extent this protection nmay give way to the
general good. it is wong to invoke the Directive Principles
as if there is sonme antinonmy between them and t he
Fundanental Rights. The Directive Principles |ay dowmn the
routes of State but such action nust avoid the restrictions
stated in the Fundanental Rights. Pr of . Anderson (6)
taking the constitutional amendnents, as they have been in
our country, considered the Directive principles to be nore
potent than the Fundanenta

(1) Constitutional Law, 6th Edn. p. 27.

(2) Parlianent (1957) pp. 11-12.

(3) Government of Canada (1952) Chapter X X

(4) An Introduction to British Constitutional Law (1931) P

48,

(5) HowBritain is Governed P. 5,6

(6) Changing Law i n Devel opi ng Countries, pp. 88, 89.
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Rights. That they are not, is clear when one takes the
Fundanental - Rights. wth- the guaranteed renedies. The
Directive Principles are not justiciable but the Fundanenta

Rights are’ made justiciable. This gives a judicial contro

and check over State action even within the four corners of
the Directive Principles. It cannot be conceived that in
following the Directive Principles the Fundamental R ghts
(say for example, the equality clause) can be ignored. | f
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it is attenpted, then . the actionis capable of being

struck down. In the same way, if an anmendnent of the
Constitution is |law for the reasons explained by nme, such an
amendnent is also open to challenge under Art. 32, if it

of fends against the Fundanental Rights by abridging or
taking themaway. O course, it is always open to better
Fundanental Rights. A |law or anendnent of the Constitution
woul d of fend the Fundanmental Rights only when it attenpts to
abridge or take them away.

The inportance of Fundanmental Rights in the world of today
cannot be-lost sight of. On Decenber 10, 1948, the General
Assenmbly of the United Nations adopted the Uni ver sa
Declaration of Human Rights without a dissent. This draft
was made after the Third Conmittee of the United Nations had
devoted 85 meetings toit. The Declaration represents the
civil, political and religious liberties for which nen have
struggled through the centuries and those new social and
econom . c rights of the Individual which the Nations are
increasingly recognising in their Constitutions. Sone of
these were proclainmed during the French Revolution and
areincluded in the declarations of Nations taking pride in

the dignity and liberty of the Individual. They are
epitomzed in the Preanble, and nore fully expressed in
Parts 111 and IV of our Constitution. These Decl arations

wherever found are/intended to give a key to social progress
by envisaging rights to work, to education and to' socia
i nsurance.

The Nations of the world are now in the second stage, where
Covenants are being signed on the-part of the States to
respect such rights. United Nations Human Rights Conmi ssion
has worked to produce two drafts-one dealing, with civil and
political rights and the other with economc, social and
cultural rights., The third stage is still sin its infancy in
which it is hoped to provide for the enforcenent of | these
rights on an international basis. The Regional Charter of
the Human Ri ghts under which there i's established already a
European Commission of Human Rights to investigate and
report on violations of Hunan Rights, is a significant ' step
in that direction. After 1955 the European Conmi ssion has
become conpetent to receive conplaints from individuals
al t hough t he enforceability of Human Rights on an

international basis is still far from being achieved. | f
one conpares the Uni
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versal Declaration with Parts Il and IV of our Constitution
one finds remarkable simlarity in the two. It is

significant that our Committee on Fundamental Rights was
del i berating when the This Conmttee of the United Nations
was deliberating on the. Universal Declaration of ~ Human
Ri ghts. Both are manifestos of nman's inviolable and
fundanental freedomns.

Wiile the world is anxious to secure Fundanental Rights in-
ternationally, it is a little surprising t hat sorme
intellectuals in our country, whomwe may call "classe non
classe" after Hegel, think of the Directive Principles in
our Constitution as if they were superior to Fundanenta
Rights. As a nodern phil osopher (1) said such people "do lip
service' to freedomthinking all the time in terns of socia
justice "with ’'freedomi as a by-product”. Therefore, in.
their schene of things Fundamental Rights beconme only an
epitheton ornans. One does not know what they believe in
the communistic mllenniumof Marx or the individualistic
Utopia of Bastiat. To them an amendnent of the Fundanental
Rights is permissible if it can be said to be wthin a
schene of a supposed soci oeconomi ¢ reform however, much the
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danger to liberty, dignity and freedomof the Individual
There are others who hold to liberty and freedom of the.
I ndi vidual under all conditions. Conpare the attitude of
M ddl eton Mirray who woul d have Communi sm provided "there
was uni versal freedom of speech, of association, of
elections and of Parliament” To such the liberty and
dignity of the Individual are inviolable. O course, the
liberty of the individual under our Constitution, though
neant to be fundanmental, is subject to such restrictions as
the . needs of society dictate. These are expressly
mentioned in the Constitution itself in the hope that no
further limtations would require to be inposed at any tine.
I do not for a nmonent suggest that the question about
reasonabl eness, expediency or desirability of the amendnents
of the Constitution from a political angle is to be
considered by the courts. But what | do say is that the
possessi on of the necessary nmajority does not put 'any party
above the constitutional Iimtations inplicit in the
Consti tution. It i's obvious that the Constituent Assenbly
in making “the Fundanental ~Rights justiciable was not
justisfied with reliance on the sense of self-restraint or
public opinion(2) on which the najority in Sajjan Singh's(3)
case does. This is not argument of fear: The question to
ask is : can a party, which enjoys 2/3rds mgjority today,
before it

(1) Benedetto Croce.

(2)Sir Robert Peel calls it "that great conpound of foiiy,
weakness, prejudice, wong feeling, right feeling, obstinacy
and newspaper paragraphs”

(3)[1965] 1 S.C. R 0933.

Cl/67-10
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loses it, amend Art. 368 in such wise that a sinple ngjority
would be sufficient for the future —amendments | of the
constitution *? Suppose it did so, ~would there be any
di fference between the constitutional and the Ordinary |aws
made thereafter ?

The liberty of the Individual has to be fundanmental and it
has been so declared by the people. Parlianment today is not
the constituent body as the Constituent Assenbly was, but is
a constituted body which must bear true, allegiance to the
Constitution "as by law established. To change the
Fundanental part of the Individual’'s liberty is a usurpation
of constituent functions be-cause they have been placed
out side the scope of the- power of constituted. ~Parlianent.
It is obvious that Parlianent need not now legislate at all
It has spread the unbrella of Art. 31-B and .has only to

add, a clause that all legislation involving | Fundanenta
Rights would be deenmed to be wthin that protection
hereafter. Thus the only palladium against |egislative

di ctatorship may be renoved by a 2/3rds majority not only in
praesanti but, defuturo. This can hardly be open to a
constituted Parliament.

Havi ng established, that there is no difference between the
ordinary |l egislative and the anendi ng processes in so far as
cl.(2) of Aft. 13 is concerned, because both being laws in
their true character, come within the prohibition created,
by that, clause against the State and that the Directive
Princi pl es cannot be invoked to destroy Fundamental Rights.
I proceed now to exam ne whether the English and Amercan
precedents |lay down any principle applicable to anmendnents
of our Constitution. In, Britain the question whether a
constitutional anmendnent is valid or not at arise because
the courts are powerless’ Parlianentary Sovereignty under
the English Constitution neans that Parliament enjoys the
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right to nake or unnmake any | aw whatever and no person or
body has any right to question the legislation. The utnost

and absolute despotic power belongs to Parlianent. It
"make, confirm enlarge, restrain, abrogate, repeal, revise
and expand law concerning matters of al | possi bl e
denom nati ons”. \hat Parlianent does, no authority on earth
can undo. The The Queen, each House of Parlianent the
constituencies and the law courts have in the past clained
i ndependent | egi slative powers but these cl ai ns are
unf ounded. It is inpossible to compare the I ndi an

Parliament with the Brittsh Parliament as the former con-
codedly in the ordinary legislation is subject to judicia
review, both on the ground of conpetence arising from a
federal structure And the existence of Fundanental Rights.
The question of conpetence in the matter of anendnment of the
Constitution depends upon, firstly, conpliance with the
procedure laid down in Art. 368 and, secondly, upon the
guestion whet her,the. process is in

871
any manner- restricted by the Fundanental -Rights. Such
guesti ons cannot obvi ousl y arise in t he British

Parliament(').

The exanmple of the Constitution of the United States cannot
al so serve any purpose although the greatest anount of
support was sought to be derived fromthe decisions of the
Suprenme Court and the institutional witings in the United
St at es. The power of amend in- the United St ates
Constitution flows fromArt. V. (1) It nust be noticed
that the power is 'clearly not made equal to ordinary
| egi sl ati ve process. One salient point of ~ difference is
that the President is nowhere in' this schene -because his
negative does not run.(’) The anmendnent is thus not of the
sane quality as ordinary |egislation

The Suprene Court of the United States has no doubt | brushed
aside objections to anendnents of the Constitution on the
score of inconpetence, but has refrained from giving any
reasons. In the nost inportant of them which questioned
the 18th Anendrment, the Court only stated its concl usions.
After recalling the texts of the Article under  which
Amendnent s nmay be made and of the 18t h Anendment proposed by
the Congress in 1917 and proclainmed as ratified by the
States in 1919, the Court announced

"4, The prohibition of the manufacture, sale, trans-
portation, inportation, and exportation of intoxicating
liquors for beverage purposes, as enbodied in the 18th
amendnment, |s within the power to amend reserved by Art. 5
of the Constitution." (enphasis supplied) (4)

One woul d have very nuch |iked to know why this | proposition
was |laid down in the terns enphasi sed above if the effective
exerci se of the. power depended upon a particular procedure
which was immuacul ately followed. The silence of the Court
about its reasons has been noticed in the same judgnent by
M. Justice

(1) Dicey gives three supposed limtations on the power - of
Parliament. O these one that |anguage has been used in
Acts of Parlianent which inplies that one Parlianment can
nmake |laws which cannot be touched by any subsequent
Parliament, is not true. The best exanples are Act of
treaties with Scotland and Irel and but these sane Acts have
been anended later. Francis Bacon found this claim to be
-untenable. See Dicey 'The Law of the Constitution pp. 64,
65.

(2) Article V. The Congress, whenever two-thirds of both
houses shall deemit necessary, shall propose -anmendnents to
this Consti tution, or, on the application of t he
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| egi sl atures of two-thirds of the several States, shall cal
a convention for proposing anendnents, which, in either
case, shall be valid to all intents and purposes, as part of
this Constitution, when ratified by the legislatures of
three-fourths of the several States, or by conventions in
three-fourths thereof, as the one or the other node of
ratification nay be proposed by the Congress, provided that
no anendnment which nmay be nmade prior to the year’ one
t housand ei ght hundred and eight shall in any manner affect
the first and fourth clauses in the ninth section of the
first article; and that no State, without its consent, shal
be deprived of its equal suffrage in the Senate."

(3) Hollingsworth v. Virginia 3 Dall. 378.

(4) National Prohibition Cases, 253 U. S. 350.
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Mckenna. In feser v. Garnett(1) the Court was hardly nore
expressive. The only question considered by the Court was
"The first contention is that the power of amendnent
conferred by the “Federal Constitution, and sought to be
exerci sed, does not dxtend to this Amendment, because of its
character." (enmphasis supplied).

This was repelled by Brandeis, J on behalf of the unaninous
court on the grx)und-that the- Anendment was in character
and phraseology simlar to the 15th Amendnent and was
adopted by follow ng the sanme nethod. As the,|sth Arendnent
had been accepted for half a century the suggestion that it
was not in accordance wth law, but ~as ~a war neasure
val i dat ed by acqui escence was not accepted.

It is significant, however, that at the time of the 18th
Amendnent, the argunents were (a) that ' anmendnent’ was’
limted to the correction of error in the framng of the
Constitution, (b) Article V did not conprehend the adoption
of additional or supplenentary provisions, (c) ‘ordinary
| egislation could not be enbodied. in the constitutiona
amendnent, and (d) Congress could not ' propose amendment
which pared the sovereign power of the States. None of
these at | guin ents was accepted. At the tine of the 19th
Amendnent, which increased the franchise in the States, the
narrow ground was that a State which had not ratified the
Amendnent  woul d be, deprived of its equal suffrage in the
Senate because its representatives in that body would be
persons not of its choosing, i.e. persons,chosen by voters
whom the State itself had not authorised to vote for
Senators. This argunent was rejected. However, in Dillion
v. doss(2) the Supreme Court held that Congress had  the,

power to a time linmt for ratification because Art. \%
inmplied that application must be within some reasonable tinme
after. the proposal”. The fixation of 7 years was held by

the Court to be reasonabl e.

In 1939 cane the case of Coleman v. MIller(3) which /dealt
with the Child Labour Amendnent. Such a |law was earlier re-
jected by the Kansas Leizislature. Later the State ratified
the anmendnment after a | apse of 13 years by the casting vote
of the Lt. GCovernor. Mandanus was asked against the
Secretary of Kansas Senate to erase the endorsenent  of
ratification fromits record and it was denied. The Suprene
Court of Kansas refused to review this denial on certiorari.

The Suprene Court of the United States in an opinion, in
whi ch not nmore than 4 Justices

(1) 258-U.S. 130. (2)256 U.S. 368

(3) 307 U.S. 443.
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took any particular view,. declined to interfere. Maj ority
affirmed the decision of Supreme Court of Kansas. Four

Justices considered that the question was political from
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start to finish and three Justices that the previous
rejection of the law and the extraordinary tinme taken to
ratify were political questions.

Al t hough the Suprene Court has scrupul ously refrained from
passing on the anmbit of Art. Vit has nowhere said that it

will not take jurisdiction in any case involving the
amending process. (1) In Hollingsworth v. Virginia(2) the
suprene Court assunmed that the question was |egal. The
Attorney General did not even raise an objection. |In Luther
v. Borden($) the matter was finally held to be politica
whi ch opinion prevailed uninmpaired "till some doubts have
arisen after Baker v. Carr(4). In the case the Court
remar ked-

"W conclude...... that the non-justiciability

of clains resting on the guarantee clause
whi ch arises fromthe enbodi mrent of questions
that = were thought 'Political’ can have no
bearing upon the justiciability of the, equa
protection claimpresented in this case......
We ~ernphasise that it is the involvenent in
guar ant ee clause clainms of the el ement s
thought to define "political questions" and no
ot her feature, which could render them non-
justiciable. specifically, W have said that
such/ clains are not held non-j usti ci abl e
because t hey touch matters of State
government al Organi sation.
It would appear that the Equal Protection C ause was held to
supply a guide for exami nation of apportionment nethods
better than the Guarantee C ause.
Al though there is no clear pronouncenent, a great. contro-
versy exists whether questions of substance can ever cone
bef ore the Court and whether there are any i mplied
limtations wupon the anendatory Power. ~1n the cases | above
noted, the other articles (particularly the Bill of 'R ghts)
were not read as limtations and no limtation outside the
amending clause was inplied. Ilnithe two cases inwhich the
express limtation of Equal suffrage O ause was involved the
Court did not enter the question. Thus the 15th-and, ‘on its
strength, the 19th Anendnents were upheld. In Coleman v.
Mller(5) the political question doctrine brought the
support of only four Justices and in Baker v.  Carr(4) the
Federal, Courts were held to have jurisdiction to scrutinise
the fairness of |egislative apportionnment, under the 14th
Amendnent and to take steps to assure that serious
inequities were wi ped out.. The
(1) See Rottschaeffer: Handbook of American Constitutiona
Law (1939) pp. 397, 398, though the author’s opinion is that
it will deny jurisdiction.
(2) 3 Dall. 378.
(3) 12 L. Ed. 58.
(4) 369 U S 186.
(5) 307 U S. 443
874
courts have thus entered the political thicket’.The question
of delimtation of constituencies cannot, of, course, arise
before courts under our Constitution because of Art. 329.
Baker v. Carr(1) nmakes the Court sit in judgenent over the
possession and distribution of politcal power which is an
essential part of a Constitution. The magical formula of
"political questions" is losing ground and it is to be hoped
that a change may be Soon. coming. Many of the attacks on
the amendments were the result of a msunderstanding that
the Constitution Was a conpact between States and that the
al l ocation of powers was not to be changed at all. This was
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finally decided by Texas v. Wiite (2) as far back as 1869.

The main question of inplied limtations has evoked a spate
of witings. Bryce(s), Waver(4), Mathews(5), Burdick(6),
W11 oughby(7), WIIlis(8), Rottshaefer(9), Ofield(10) (to
nane only a few) are of the opinion that there are no,
inmplied Iimtations, although, as Cooley points out, "it is
soneti nmes expressly decl ared-what indeed is inplied without
the declaration that everything in the declaration of rights

cont ai ned is excepted out of the general powers of
CGover nrrent , and all laws contrary thereto shal | be
void(11l)." Ex-press checks there are only three. Two
tenmporary checks were operative till 1808 and dealt wth

interference with inportation of slaves and the |evying of a
direct tax wi thout apportionnent anong then States according
to popul ation. Pernmanent check that now remains is equality
of representation of States in the Senate. Some witers
suggest that this, check may also be-renoved in tw noves.
By the- first the Article can be, anmended and by the second
the equality  renoved. Wien this happens it wll be seen
whet her . the Suprene Court invokes any doctrine such as
achieving. indirectly what cannot be done directly.

It will, of course, be conpletely out of place in a judgnent
to discuss the. views of the several witers and so | shal
confine nyself to the observation of Ofield to whom again
and again counsel for the State turned either for support or
i nspiration. Accord. ing to him there are’ no inplied
[imtations unless the Courts adopt

(1) 369 U S 186.

(2) vall. 700.

(3) The American Commonweal th Vol. |I.

(4) Constitutional lawand its Administration (1946).

(5) American Constitutional System (2nd Edn.) p. 43-45.

(6) The Law of the American Constitution (7th Inp.)  p. 45.
(7) Tagore Law Lectures (1924).

(8)constitutional Law of United States (1936).

(9) Handbook of American Constitutional Law.

(10) The Anendi ng of the Federal Constitution
(11)Constitutional Limtations Vol. |, 8th Edn. “pp. 95,
96.
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that view and therefore no limtations on the substance of
the anmendments except the Equality C ause. Hi's viewis that

when Congress is in the anmending process, it _is not
| egi sl ati ng but exercising a peculiar power bestowed by Art.
V. | have already shown that under our Constitution the

amendi ng process is a legislative process, the only
difference being a special majority and the existence of
Art. 13(2). Ofield brushes aside the argunment' that this
woul d destroy the very concept of the Union which, as  Chief
Justi ce. Marshal | had said, was indestructible. Ofield
faces boldly the question whether the whole Constitution can
be overthrown by an anendrment and answers yes. But he says
that the amendnment nust not be in violation of the Equality
Clause. This seens to be a great concession. He nmakes this
exception but Munro(-'), who finds it difficult to conceive
of an unanmendabl e constitution suggests that it should be
possible to begin with that clause and then the door to
amendnments would be wide open. O course, the Suprene,
Court has not yet faced an anendment of this. character and
it has not vyet denied jurisdictionto itself. In the.
United States the Constitution works because, as observed by
WIllis, the Suprene Court is allowed to do ""the work of
renolding the Constitution to keep it abreast wth new
conditions and new times, and to allow the agenci es
expressly endowed with the; anmending process to act only in
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extraordi nary energencies or when, the general opinion
di sagrees with the opinion of the Suprene Court." In our
country anendnents, so far have bean made only wth the
obj ect of negativing the Suprene Court, deci sions, but nore
of it later.
I have referred to Ofield although there are greater nanes
than his expounding the same views. | have refrained from
referring to the opposite viewwhich in the words of
W | oughby has been "strenuously argued by reput abl e
witers" although WIllis discourteously referred to them in
his book. M reason for not doing so is plainly this. The
process of anendnment in the United States is clearly not a
| egi slative process and there is no provision like Art. 13
(2) under which "laws" abridging or taking away Fundanenta
Ri ghts can be declared void. CQur liberal Constitution has
given to the Individual all that he shoul d have-freedom of
speech, of association, of assembly, of religion, of nption
and | oconotion, of property and trade and profession. In
addition /it ~has nmade the State incapable of abridging or
taking ~away these rights to the extent guaranteed, and has
itself shown how far the enjoynent of those rights can be
curtailed. |It; has given a guaranteed right "to the person
affected to nove the Court.-, I-le guarantee is worthless if
the rights are capabl e of being taken away. This makes our
Constitution unique and the Anmerican precedents cannot be of
much assi st ance.
(1) The Govennent of the United States (5th Edn.) p. 77.
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The Advocate GCeneral of Madras relied upon Vedel . (1)
According to Vedel, a prohibition in the Constitution
agai nst its own anendnent has a political but not  juridica
value, and fromthe juridical point of view,a declaration
of absolute constitutional imutability cannot be i magined.
The constituent power being suprene, the State cannot be
fettered even by itself. He notices, however, that the
Constitution of 1791 Ilimted the power of amendnent
(revision) for a certain tine and that of 1875 prohibited
the alteration of the Republican formof Goverment. He
thinks that this hindrance can be renoved by a two step
amendnent . He concludes that the <constituent of today
cannot bind the nation of tonmorrow and no Constitution can
prohibit its anmend-
O course, the French have experinented with over a  dozen
Constitutions, all very nuch alike, while the British have
slowly changed their entire structure from a nonarchica
executive to an executive from Parlianent and have  reduced
the power of the House of Lords. Canbell-Bannerman former
Prime Mnister of England sunmed up the difference to
Anbassador M de Fleurian thus :
" Quand nous faisons une Revol uti-on, nous
ne ditruisons
pas notre mmi son, nNous en conservons avec soin
la facade, et, derriere cette facade,  nous
reconstrui sons une nouvelle maison. Vous,
Francai s, agi ssez autrenent; vous jetez bas |le
vieil edifice et vous reconstruisez la mine
mai son avec une autre facade et sous un nom
different.” (When we nmake a Revolution we do
not destroy an house, we save with care the
facade and behi nd construct a new house. You,
Frenchnen, act differently. You throw down
the old edifice and you reconstruct the sane
house with a different facade and wunder a
di fferent name).
M de Fleurian agreed that there was a lot of truth in it
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(I'l ya du vrai dans cette boutade) (2).

But of course to a Frenchman brought up in a |l egal systemin
which the Courts do not declare even an ordinary statute to
be invalid, the idea of the wunconstitutionality of a
constitutional anendment does not even occur. France and
Bel gi um have created no machi nery for guesti oni ng
| egislation and rely on noral and political sanctions. Even
an English |awer and less so an Anerican |lawer find it
difficult to understand how the legality of an anendnment of
the Constitution can ever be questioned. It

(1) Mannual Elenmentaire da Droil Constitutional (Sirey) p..
117.

(2) Recounted by M de Fleuriau in the Preface to J. Magnan
de Bornier, L Enpire Britannique, son evolution politique
et constitutionnelle p.~ 6, quoted in Weare: The Statute of
West mi nster and Domi nion status, P. 9-10.
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appears  to themthat the procedure for the amendnment being
gone through there i's no one to question and what energes is
the Constitution as valid as the old Constitution and just
as bi nding. The matter, however, has to be looked at in
this way. Where the Constitution is overthrowmn and the
Courts lose their position under the old Constitution, they
may not be able ‘to pass on the wvalidity of the new
Constitution. This isthe, result of a revolution pure and
sinmple. Were the new Constitution is not accepted and the
peopl e have not acquiesced in the change and the courts
under the old Constitution function, the courts can declare
the new Constitution to be void. ~Perhaps even when the
peopl e acqui esce and a new Governnent cones into being, the
courts nmay still declare the new Constitution to be invalid
but only if noved to do so. It is only when the courts
begin to function wunder the new Constitution that they
cannot consider the vires of that Constitution because then
they owe their existence toit. | agree with O field in
these observations taken fromhis book. He, however, does
not include amendnments of the Constitution in these remarks
and expressly omts them H s opinion seens to  indicate
that in the case of anendnents courts are conpletely free to
see that the prescribed constitutional node, of alteration
is conplied with and the alteration is within the perm ssive
[imts to which the Constitution wishes the —anmendnents to

go. This is true of all anmendments but particularly of an
amendnment seeking to repeal the courts’ decision and being
small in dinmension, |eaves the courts free to consider its
validity. The courts derive the power from the -existing

terns of the Constitution and the anendnent  fails if it
seeks to overbear some existing restriction on|egislation
What | have said does not nean that Fundanental Rights are
not subject to change or nodification. In the nost
inalienable of such rights a distinction nust  be nmade
bet ween possession of a right and its exercise. The first
is fixed and the latter controlled by justice and necessity.
Take for exanple Art. 21 :

"No person shall be deprived of his life or

personal |iberty except according to procedure

established by | aw
O all the rights, the right to one’s life, is the nost
val uabl e. This article of the Constitution, therefore,
makes. the right fundanmental. But the inalienable right s
curtailed by a nurderer’s conduct as viewed under |aw. The
deprivation, when it takes place, is not of the right which
was immutable but of the continued exercise of the right.
Take a Directive Principle which is not enforceable at |aw
but where the same result is reached. The right to enploy-
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nment is a directive principle. Sone countries even view it
as a Fundanental Right. The exercise, however, of that
right nust depend upon the capacity of Society to afford
enpl oynent to al
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and sundry. The possession of this right cannot be confused
with its exercise. One right here is positive and can be
enforced although its, exercise can be curtailed or taken
away, the other is a right which, the State nmust try to give
but which cannot be enforced. The Constitution pernits a
curtailnment of the exercise of nmost of the Fundanenta
Rights by stating the limts of that curtailnent. But this
power does not permt the, State itself, to take away or
abridge the right beyond the limts set by the Constitution
It nmust also be renmenbered that the rights of one%
i ndividual are often opposed by the rights of another
i ndi vi dual and t hus al so becone [imtative. The
Constitution in this way" permts the Fundamental Rights to
be controlled in their exercise but prohibits their erasure.
It is argued that such approach nakes Society static and

robs the State of its sovereignty. It is submitted that it
| eaves revolution as the holy alternative if change is
necessary. This is not right. The whole Constitution is

open to anmendrment only two dozen articles are outside the
reach of Art. 368, That too because the Constitution has

made them fundanental. What is being suggested by the
counsel or the State is itself a revolution, because as
things are that nethod of,amendnent is illegal. There is a

| egal method. Parlianent nust act in a different way reach
the Fundamental Rights.  The State must reproduce the power
which it has chosen to put under a restraint. Just as the
French or the Japanese,etc. cannot change the articles of
their Constitution which are, made free, fromthe power of
amendment and’ nust call a convention or-a constituent body,
SO also we’ India cannot - abridge or take away t he
Fundanent al Rights by the ordinary anending process.
Par | i ament must amend Art. 369 to convoke anot her
Constituent Assenbly pass a |law under item 97 of the / First
Li st of Schedule VIl to call a Constituent Assenbly and then
that assenbly nay be able to abridge or take away the
Fundamental Rights if desired. 1t cannot be done ot herwi se.
The majority in Sajjan Singh's case(l) suggested bringing
Art. 32 under the Proviso to inprove protection to the
Fundanental Rights. Article 32 does not stand in need  of
this Protection. To abridge or take away that article (and
the same is true of all other Fundanental Rights) a
constituent body and not a constituted body is required.
Parliament today is a constituted body w th powers of
| egi sl ati on which include anendnents of the Constitution by
a special majority but only so far as Art. 13 (2)  all ows.
To bring into exi stence a constituent body is not inpossible
as, | had ventured to suggest during the hearing and which I
have now nore fully explained here.lt may be said that. this
is not necessary because Art. 368 can be amended by
Parlianment to confer on itself constituent powers over the
Fundanental Rights. This would he wong and against- Art.
13 (2). Parlianment cannot. increase its

(1) [1965] 1 S.C R 933.
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powers in this way and do indirectly which it is intended
not to de. directly. The State does not |ose its

sovereignty. but as it has chosen. to create, self-inposed
restrictions through one constituent body those restrictions
cannot be ignored by a constituted body which nakes |aws.
Laws so nmde can affect those parts of the Constitution
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which are outside the restriction in Art. 13 (2) but any’'law
(legislative or nmendatory) passed by such a body nust
conform to that article. To be able to abridge, or take
away the Fundanental Rights which give so many assurances
and guarantees a fresh Constituent Assenbly rnust be,
convoked. Wthout such action the protection of the
Fundanental Rights nust remain i mutable and any attenpt to
abridge or take themaway in any other way nust be regarded
as revol utionary.

I shall now consider the anendnents of the Fundamnental
Ri ghts mnmade since the adoption of the Constitution, with a
viewto illustrating ny neaning. Part I1l is divided under

di fferent headings. They are (a), General (b) R ght to
Eqgility (c¢) Right to Freedom (d) Right against exploitation
(e) Right to Freedom of  Religion (f) Cul tural and
Educational Rights (g) Rght to Property (h) Right to
Constitutional Renedies. | shall first deal with anendments
of topics other than the topic (g)- Right to Property. 'The
articles 'which are anmended in the past are Art 15 & and 19
by the 1st Amendment (18th June 1951) and Art, 16 by the 7th
Amendnent - (19th Cctober 1956). The 16th Amendment added the
words "the sovereignty andintegrity of 1India to sone

cl auses. As that does not abridge or take away any
Fundanental Right, 1 shall not refer to the 16th Anendnent
hereafter. That Anmendnent was valid. The changes so nade
nay be sunmari zed. In Art. 15, which deal s with

prohibition or discrimnation on the ground of religion
race, caste, sex or place of birth, clause (3) allowed the
State to make special provisionfor wonmen and children. A
new cl ause was added which reads:
"(4) Nothing inthis article or in clause (2)
of article 29 shall prevent the State from
maki ng any speci al provi si on f.or t he
advancenent of any socially and educationally
backward classes ~of citizens or for t he
Schedul ed Castes and the Schedul ed Tribes".
It is argued by counsel for the State that by Ilifting the
ban to nmake special- provision for backward classes of
citizens, there is discrimnation against the hi gher
cl asses. This is the view which classes in—a privileged
positi on who had discrimnated agai nst the backward , cl asses
for centuries, mght indeed take. But | cannot accept this
contention. The Constitution is intended to secure to al
citizens "Justice, social, economic and political and
Equal ity of status and opportunity" (vide the Preanble) and
the Directive Principles include Art. 38 which provides:
880
I ml5
"38 The State shall strive to pronote the welfare of the
peopl e by securing and protecting as effectively as it nay a
soci al order in which justice, social, econonic and
political, shall informall the institutions of the nationa
life."
To renove the effect of centuries of di scri m natory
treatnment and to raise the down-trodden to an equal status
cannot be regarded ,as discrimnatory agai nst any one. It
is no doubt true that in State of Madras v.. Chanpakan{1)
the reservation of seats for Backward C asses, Schedul ed
Castes and Tribes in public educational institutions was
consi dered invalid. Articles 16(4) and 340 had already
provided for special treatnent for these backward ,classes
and Art. 46 had provided that the State shall prompte, wth
special care their educational and economic interests. Wth
all ,due respects the question of discrimnation hardly
arose because in view of these provisions any reasonable
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attenpt to raise the status of the backward classes could
have been upheld on the principle of classification. In any
event, the inclusion of this clause to Art. 16 does not
abridge or take away any one’'s Fundanental Rights unless the
vi ew be taken that the backward cl asses for ever mnust renmin
backwar d

By the First Anendnent the second and the sixth clauses of

Art. 19 were also anended. The original cl. (2) was
substituted by a new clause and certain words were added in
cl ause (6). The changes may be seen by conmparing the

unamended and the amended cl auses side by side

"19( 1) Al citizens shall have the right-
(a) to freedom of speech and expression;
(2) (Before Amendnent) (After Amendnent)
Nothing in sub-clause(a) of clause (1), Nothing in sub-
clause (a) of clause (1)shall affect the operation of any
existing law in so faras it relates to, or prevent the
State from nmeking any law relating to Iibel, slander
def amati on, contenpt of Court or any matter which offends
agai nst decency or norality or which undermines the security
or tends to overthrow, the State. shall affect the operation
of any existing |law, or prevent the State from making any

law. in so far as such | awinposes reasonable restrictions
on the exercise of the right conferred by the said sub-
clause in the interest of the... security of the

State, friendly relations with foreign States, public order
decency or norality, or in relation to contenpt of court,
def amation or incitement to an offence,
The anmendnment was necessary because in Romesh Thapar v State
of Madras(2) it was held that disturbances of public
tranqual lity did not come within the expression "underm nes
the secu-
(1)[1951] S. C. R 525.
(2) [1950] S.C.R 594.
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rity of the State". Later the Suprene Court itself observed
in the State of Bihar v. Shailabala Devi (1) that thi's Court
did not intend to lay down that ‘an offence against public
order could not in any case come within that ~expression
The changes related to (a) "friendly relations with foreign
States", (b) "public order" and (c) "incitenent to _an
of fence” and the words ."undermnes the security of the
State or tends to, overthrow the State". were replaced by
the words "in the interests of the security of the State".
Thi s change coul d be made in view of the existing provisions
of the clause as the later decision of this Court above
cited ’'clearly show that "public order" and "incitenent to
of fence” were already conprehended. The anendnent . was
within the permssible limts as it did not abridge or /take
away any Fundanental R ght.
The Anending Act passed by Parlianent also included a sub-
section which read
"(2) No law in force in the territory of
India, inmrediately before the conmmencenent - of
the Constitution which is consistent with the
provisions of article 19 of the Constitution
as anended by sub-section (1) of this section
shall be deened to be void, or ever to have
become void, on the ground only that being a
aw which takes away or abridges the right
conferred by sub-clause (a) of clause ( | ) of
the said article, its operation was not saved
by clause (2) of that article as originally
enact ed.
Expl anation. -In this sub-section, t he
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expression "law in force" has the same neaning
as in clause (1) of article 1 3 of this
Constitution".
Thi s sub-section was not included in the Constitution. That
device was followed in respect of certain State statutes
dealing with property rights by including them in a now

Schedule. 1t did not then occur to Parlianent that the | aws
could be placed. under a special unbrella of constitutiona
protection. Perhaps it was not considered’ necessary

because Art. 19(2) was retrospectively changed, and the,
enactment of this sub-section was an ordinary |egislative
action. |If the anendment had failed, the second subsection
of section 3 would not have availed at all

Tuming nowto clause (6), we nay read the original and the
anended cl ause side by side

"19(1) Al citizens shall have the right=

(g) to practise any profession, or to carry on any
occupation, trade or business.

(1) [1952] S.C.R 654.
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(6) (Before, Anendnent)

Not hi ng, in sub-clause (g) of the said clause shall affect
the operation of any existing lawin so far as it inposes,
or prevent the State from making any |law inposing, in the

interests of the general public, reasonable restrictions on
the exercise of the right conferred by the said sub-clause,
and, in particular nothing in the said sub-clause, shal
affect the operation of any existing lawin so far as it
prescribes or enmpowers any authority to prescribe, or
prevent the State from nmaking any |aw prescribing or
enmpowering any authority to prescribe, the professional or
t echni cal qualifications necessary for practising any
prof ession or carrying on any occupation, trade or business.
(After Amendment)

Not hing in sub-clause (g) of the said clause shall affect
the operation of any existing law in so far as it |inposes,
or prevent the State from maki ng any law inposing,  in the

interests of the general public, reasonable restrictions on
the exercise of the right conferred by the said sub-clause,
and, in particular, nothing in the said sub-clause, shal
affect the operation of any existing lawin so far as it
relates to, or prevent the State from naking any |aw
relating to,-

(i)the professional or technical qualifications necessary
for practising any profession or carrying on any - occupation
trade or business, or

(ii)the carrying on by the State, or a corporation owned or
controlled by the State, of any trade, business, industry or
service, whether to the exclusion, conplete or partial, of
citizens or otherw se,

The first <change is in the verbiage and is not- one of

subst ance. It -only renoves sonme unnecessary words. The
new sub-cl ause i s i nnocuous except where it provides for the
exclusion of citizens. It enables nationalisation of

i ndustries and trade. Sub-clause (g) (to the generality  of
which the original clause (6) created sone exceptions)
allowed the State to nmake | aws inmposing, in the interests of
the general public, reasonable restrictions on the exercise
of the right conferred by the sub-clause. A law creating
restrictions can, of course, be made out si de the
Constitution or inside it. |If it was considered that this
right in the state was required in the interests of the
general public, then the exercise of the right to practise
profession or to carry on an occupation, trade or business
could be suitably curtailed. It cannot be said that
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nationalisation is never in the interest of the genera
public. Thi s anendnent was thus within the provision for

restricting the exercise of the Fundamental Right in sub-cl
(g) and was perfectly in order
The Seventh Anendnent introduced certain words in Art. 16

(3). ’'no clauses may be, conpared:

" 16.

(3) (Before Amendnent)

Nothing in this article shall prevent Parliament from

maki ng any | aw prescribing, in regard to a class or classes
of employnent or appointnent to an office under any State
specified in the First Schedule or any local or other
authority wthin its territory, any requirement as to
residence wthin the 'State prior to such enploynent or
appoi nt nent .

(After Amendnent)

Nothing in this article shall prevent Parlianent from
maki ng any | aw prescribing, in regard to a class or classes
of enmploynent” or —appointment” to an office under the
CGovernment ~of, ~or any local authority within, a State or
Union territory, any requirenent as to residence within that
State or Union territory prior to such enploynent or
appoi nt nent . "
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The change, is necessary to include a reference to Union
territory. It has no breaking upon Fundanmental Rights.,
and, neither abridges nor, takes away any of them |In the
result none of the, anendnments, of the article. in parts

other than that dealing with Right to property is, outside
the anmending process because Art. 13(2) is in. no manner
breached.

This brings me, to the nain question in this case,, It is
whet her the anmendnents of the part Right “to Property in
Part, 111 of the Constitution were legally made or not. To

understand this part of the case | must first begin by
di scussing what property rights mean and how they were
saf eguarded by the Constitution.as it was originally franed.
"Right to Property"in Part |1l was originally the subject of
one article, nanely, Art. 31 Today there  are three
articles 3 1, 31 A and 31-B and the Ninth Schedul e, The
original thirty-first article read:

"31 Compul sory acquisition of property.

(1) Nov person shall be deprived of his property save by
authority of |aw

(2) '"No property, novable or immvable, including any
interest in or in any conpany owni ng, any comercial or
i ndustrial undertaking, shall be taken possession of or
acquired for public purposes under any |aw authorising the
taking of such possession or such acquisition, unless the
law provides for conmpensation for the property t aken
possession of or acquired and either fixes the amount of the
conpensation, or specifies the principle on which, and the
manner. in which, the compensation is, to be determ ned and
gi ven.

No such lawas is referred to in clause. (2) nmade by the
Legi slature of the State shall have effect unless such |aw,
havi ng been reserved for the consideration of the President,
has received his assent.

(4) If any Bill pending at the comencenent of this
Constitution in the Legislature of a State has, ’after it
has been passed by such Legislature, been reserved for the
consi deration of the President and has received his assent,
then, notw thstanding anything in this constitution, the | aw
so assented to shall not be Called in question in any, court
on the ground that it contravenes the provisions of clause
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(2).

Article

al r eady

exchange
The word
consi der
nature o
Art. 3

aut horit
the orig
t he co
princi pl
to, be

i nstitut
Assenbl y
support

foot in
property
885,

(5) Nothing in clause(2) shall affect-

(a) the provisions of any existing |aw other
than a law to which the provisions of clause
(6) apply,.or

884

(b) the provisions of any law which the
State may hereafter nake-

(i) for the ,purpose of inposing or |evying
any tax or penalty, or

(ii) for the promotion of public health or
the prevention of danger to life or property,

or

(iii) in pursuance of any agreenent entered
into between the Governnent of the Dom nion of
India or the CGovernment of India and the
CGovernment of < any other country, or
otherwi se, wth respect to property declared
by law to be evacuee property.

(6) Any |awof the State enacted not nore
than eighteen nonths before the comencenent
of this Constitution may within three nonths
from such comrencenent be submitted to the

Pr esi dent for his certification; and
t her eupon, i f the President by public
notification so certifies, it shall not be

called in question in any court on the ground
that it contravenes the provisions of clause
(2) of this article or has contravened the
provi sions_ of sub-section (2) of section 299
of the Governnent of |ndia, Act, 1935".

The provisions of this article are intended to
be read with Art. 19(1) (f) which reads

"19(1) Al citizens shall have the right-

(f) to acquire, hold and di spose of
property".

19 1) (f ) "is subject to clause (6) which I ' have

set out el sewhere and consi dered. Ownership and

of property are thus recognised by the article.

"property" is is not defined and | shall presently

what may be included in ’'property . \Watever the
f property, it is clear that by the first clause of

1 the right to property may be taken away  under
y of law. This was subject to one condition under
inal Art. 3 1, nanely, that the law nust either fix
npensation for the deprivation or specify the
es on which and the manner in which conpensation was
determ ned and given. This was the heart of. the
ion 'of property as understood by the Constituent
. The rest of the article only gave constitutiona
agai nst the second clause, to |egislation already on

the States. This created a Fundanental Right in
. The question may now be

asked, :why- was it necessary to nmake such a Fundanenta

Ri ght at
There i
his Refl
rights,
Nat ur a
citizen.
soci al
Fundamen
agai nst
hi storic

all ?
s no natural right in property and as Burke said in
ections, CGovernnent is not nade in virtue of natura
whi ch may and do exist in total independence of it.
rights enbrace activity outside the status of
Legal rights are required for free existence as a
being and the State undertakes to protect them
tal Rights are those rights which the State enforces
itself. Looking at the nmatter briefly but
ally, it my be said that the G eeks were not aware
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of these distinctions for as Gerke(1l) points out they did
not distinguish between personality as a citizen and
personality as a human being. For themthe Individual was

nmerged in the citizen and the citizen in the State. There
was personal liberty and private |law but there was no sharp
di vision between the different kinds of |aws. The Romans

evol ved this gradually not when the Ronan Republic existed,
but when the notion of a Fiscus developed in the Enpire And
the Ilegal personality of the Individual was separated from
his menbership of the State. It was then that the State
began to recognize the rights of the Individual in his
dealings with the State. It was Cicero(2) who was the first
to declare that the' prinary duty of the Governor of a State
was to secure to each individual in the possession of his
property. Here we nmay see a recognition of the ownership of
property as a Fundanmental Right. This idea wasso engrained
in early social philosophy that-we find Locke opining in his
Cvil Governnent” (Ch.  7) that "CGovernnent has no other end
but the preservation of property”.. The concepts of |iberty,
equal ity ‘and religious freedom were well-known. To them was
added the concept of property rights. Later the list
i ncl uded "equal itas, l'i bertas ius securitatis, ius
defensionis and ius puniendi. The concept of property right
gai ned further support from Bentham and Spencer and Kant and
Hegel (3). The term property in its pristine nmeani ng
enbraced only land but it soon came to nean much nore.
According to Noyes(4)
"Property is any protected right or bundl e of
rights (interest -or thing) with direct, or
indirect —regard to any external object (i.e.
other than the person hinself)  which is
material or quasi nmaterial (i.e. a protected
, process) and which the then and there
Organi sation of Society pernmits to be ‘either
private or public, which is connoted by the
| egal concepts of occupying, possessing or
usi ng".
(1) Das Doutscheg Genossenschaftrecht (111, 10).
(2) De Of. (The Ofices) It Ch. XXI (Everyman) p. 105.
(3) W Friedman: Legal Theory (4th Edn.) see pp. 373-376.
(4) The Institution of Property (1936) p. 436.
L3Sup Cl/67-11
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The right is enforced by excluding entry or interference by
a per. son not legally entitled. The position of the State
vis a vis the individual is the subject of Arts. 19 and 31
31-A and 31-B
Now in the enjoynment, the ultimate right may be an interest
which is connected to the object through a  series of
intermediaries in which each "holder’ fromthe last to the
first "holds of’ "the holder’ before him Tinme ‘was when
there was a lot of '"free property’ which was open for
appropri ati on. As Noyes(’) puts it, "all physi ca
mani festati ons capable of being detected, |ocalised -and
identified" can be the objects of property. One exception
now made by all civilized nations is that hunanbeings are no
| onger appropriable. If any free property was available
then it could be brought into possession and ownership by
nmere taking. It has been very aptly said that all private
property is a system of nmonopolies and the right to
nonopolise lies at the foundation of the institution of
property. Pound(-) in classifying right in remputs private
property along with personal integrity [right against injury
to life, body and health (bodily or nental), persona
liberty (free notion and |oconotion)], Society and contro
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of one’'s famly and dependents. An extrenmely valuable
definition of ownership is to be found in the Restatenent of
the Law of Property where it is said
"I't is the totality of rights as to any specific objects
which are accorded by law, at any time and place, after
deducting social reservations”.
This is the core fromwhich sone rights nay be detached but
to which they nmust return when |iberated.
The right to property in its prinordial meaning involved the
acquisition, of "a free object by -possession and conversion
of this possession into ownership by the protection of State
or the ability to exclude interference. As the notion of a
State grew, the right of property was strong or we accordi ng
to the force of political opinion backing it or the
| egi sl ative support of the State. The English considered
the right as the, foundation of society. Bl ackst one( &)
explained it on religious; and social ground% cl aim ng
universality for it and called it the right of the English
peopl e. W I am Pal ey(4), al t hough he t hought the
i nstitution paradoxi cal and unnatural found it full of
advant age-and Macki ntosh in his fanous diatribe against the
French Revolution described it as the "sheet - anchor of
soci ety". This in"stitution’ appeared in the Magna Carta,
in the American Decl aration of |ndependence and the French
Decl aration of Rights of Man. Later we find it in many
(1) The Institution of Property (1936)p. 438.
(2) Readings; p. 420.
3) Commentaries.
(4) Moral Phil osophy.
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Constitutions described as Fundanmental, general and guaran-
teed(1).
Qur Constitution accepted the theory that R ght of Property

is a fundamental right. 1In my opinion it was an error to
place it in that category. Likethe original Art. 16 of the
Draft Bill of the Constitution which assured freedom of

trade, comerce and intercourse within the territory of
India as a fundanental right but was |ater renoved, the
right of property should have been placed in a different
chapter. O all the fundamental rights it is the weakest.
Even in the nost denocratic of Constitutions, (namely, the
West CGernman Constitution of 1949) there was a provision-that
| ands, mnerals and neans of production mght be socialised

or subjected to control. Art. 31, if it contenplated
socialization in the sane way in India should not- have
i nsisted so plainly upon paynent of conpensation. Severa

speakers warned Pandit Nehru and others of the danger of the
second cl ause of Art. 31, but it seens that the | Constituent
Assenbly was quite content that under it the Judiciary would
have no say in the matter of conpensation. Perhaps the dead
hand of s. 299 of the Constitution Act of 1935 was upon the
Constituent Assenbly. Ignored were the resolutions  passed
by the National Planning Comrmittee of the Congress (1941)
whi ch had advocated the co-operative principle for
exploitation of land, the Resolution of 1947 that land wth
its mneral resources and all other means of production as
well as distribution and exchange nmust belong to and be
regulated by the Comunity, and the warning of Mhatma
Gandhi that if conpensation had to be paid we would have to
rob Peter to pay Paul (2) In the Constituent Assenbly, the
Congress (Wiich wielded the nmajority then, as it does today)
was satisfied with the Reprt of the Congress Agrarian
Reforms Committee 1949 which declared itself in favour of
the elinmination of all intermediaries between the State and
the tiller and inposition of prohibition against subletting.
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The Abolition Bills were the result. CQCbviously the Sardar
Patel Conmmittee on Fundanmental Rights was not prepared to go
far. In the debates that followed, nany anendnents and
suggestions to alter the draft article protecting property,
fail ed. The attitude was sumred up by Sardar Patel. He
conceded that |and would be required for public purposes but
hopefully added : "not only land but so many other things
nmay have to be acquired. And the State will acquire them
after paying conpensation and not expropriate thenn'. (3)

(1) Under the Constitution of Norway the rights (Odels and
Asaete rights) cannot be abolished but if the State requires
the owner must surrender the property and he is conpensat ed.

(2) Gandhi : Constituent Assenbly Debates Vol. I X pp
1204- 06.

(3) Patel : Constituent Assenbly Debates Vol. | p. 517.
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VWhat was then the theory about- Right- to Property accepted
by the Constituent Assenmbly ? Again | can only describe it
historically. ~ Gotius(1l) had treated the right as acquired
right (ius~ quaesitun) and ownership (dom niun) as either
serving individual interests (vulgare) or for the public
good (em nens). According tohim the acquired right had to
give way to em nent domain (ex vi auper-emnentis dominii)
but there nust be public interest (publicautilitas) and if
possi bl e comnpensati on. In-- the social  contract theory
also . the contract included protection of property wth
recognition of the power of the ruler to act in the public
interest and energency. Qur constitutional theory treated
property rights as inviolable except through | aw for public
good and on paynment of conpensation. Qur Constitution saw
the matter in the way of Gotius but overlooked the
possibility that just conpensation nmay. not be possible. It
follows alnpst literally the Germanjurist Urich  Zasius
(except in one respect) : Princeps non potest auferee m hi
remnean sive iure gentium sive civile sit facta nea.
Al would, have been well if the Courts had construed
Article 31 differently. However, (the decisions of the Hgh
Courts and the Suprene Court, interpreting and expounding
this philosophy took a different view of conpensation. I
shall refer only to sonme of them, First the Patna High
Court in. Kameshwar v. Bihar(2) applied Art. 14 to strike
down the Reforms Act in Bihar holding it to be
discrimnatory. This need not have occasioned an anendnent
because the nmatter could have been righted, as indeed it
wag, by, an appeal to the Suprene Court [see State of Bihar
v. Kameshwar(3)].The Constitution (First “Anendnent) Act,
1951 followed. It left Art. 31 intact but added two fresh
articles, Arts. 31-A and 31-B which are respectively headed
"saving of laws providing for acquisition of estates etc."
and "Validation of certain Acts and Regul ati ons" and added a
schedule (Ninth) to be read with Art 31-B naning -thirteen
Acts of the State Legislatures. Article 31-A was  deened
always to have been inserted and Art. 31-B w ped out
retrospectively all decisions of the courts which had.
decl ared any of the scheduled Acts to be invalid. The texts
of these new articles may now be seen:

"31A Savi ng of | awns provi di ng for

acqui sition of estates, etc.-

(1) Notwithstanding anything in f or egoi ng

provisions of this Part, no |law providing for

the acquisition by the State of any estate or

of any rights therein or for

(1) Gotius : De jure Belli ac Pacis. 11 ¢c. 2

2 (56. 1c. I 6 and Il c.

14 7 and 8.
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(2) A LR 1951 Patna 91.
(3) [1952] S.C.R 8809.
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the extingui shment or nodification of any such
rights shall be deened to be void on the:

ground that it is consistent with, or takes
away or abridges any of the rights conferred
by, any provisions of this Part

Provi ded that where such lawis a | aw made by
the Legislature of a State, the provisions of
this article shall not apply thereto unless

such law, having been reserved for the
consi deratiion of the President, has received
hi s assent.

(2) In this article,

(a) the expression "estate" shal I, in
relation to any local area, have the sane
nmeani ng- as that  expression or its | oca

equi valent has inthe existing lawrelating to
land tenures in force.in that area, and shal
al so includeany jagir, inamor muafi or other
simlar grant;

(b) the expression "right" in relation to an

estate shall include "any rights vesting in a
proprietor, sub-proprietor, tenure-holder or
ot her i nternediary and any rights or
privileges in respect of land revenue."

"31-B. Validation of certain Act s and

Regul at i.ons.
Wthout  prejudice to the generality of the
provi sions _contained in article 31A none of
the Acts and Regulations specified in the
Ninth Schedule nor any of  the provisions
t hereof shall be deened to be void, or ever to
have become void, on the ground that such Act,
Regul ation or provision is inconsistent wth,
or takes away or abridges any of the rights
conferred by, any provision of this Part, and
notwi t hst andi ng any judgnent, decree or  order
of any court or tribunal to the, contrary,
each of the said Acts and Regul ations shall,
subj ect to-the power of any conpet ent
Legi slature to repeat or anend it, continue in
force ."
Article 31-A has been a Protean article. It has changed its
face many tines. Article 31-B has remained the sane till
today but the Ninth Schedule has grown.. The Constitution
(Fourth Anmendnent) Act, 1955, took the nunber of the
Schedul ed statutes to 20 and the Constitution (Seventeenth
Amendnent) Act, 1964 to 64 and a so-call ed expl anati-on which
saved the application of the Proviso in Art. 31-A ‘“was also
added. The device [approved by Sankari Prasad’'s case(1l)]
was, found so
(1) [21952] 1 S.C.R 89.
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attractive that nmany nore Acts were sought to be included
but were dropped on second thoughts. Even so, one wonders
how t he Railway Conpani es (Energency Provisions) Act, 1951,
The West Bengal Land Devel oprment and Pl anning Act and sone
others could have been thought of in this connection. By
this device, which can be extended easily to other spheres,
the Fundanental Ri ghts can be conpletely enmasculated by a
2/3 mjority, even though they cannot be touched in the
ordinary way by a unani nobusvote of the sane body of nen!
The State Legislatures may drive a coach and pair through
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the Fundanental Rights and the Parlianment by 2/3 majority
will then put themoutside the jurisdiction of the -courts.
Was it really intended that the restriction against the
State in Arts. 13(2) mght be overconme by the two agencies
acting hand in hand ?

Article 3 1 Adealt with the acquisition by the State of

an .estate’ or of any rights therein or the extinguishnent
or nodification of any such rights. Alaw of the State
could do these with the President’s assent, although,it took
away or abridged any of the rights conferred by any
provisions of Part IIl. The words 'estate’ and 'rights in
relation to an estate’ were defined. The constitutiona
amendnment was challenged in Sankari Prasad’s case(l) on
various grounds but was upheld mainly on two grounds to
which | objected in Sajjan Singh's case(2). | have shown in
this judgment, for reasons which | need not repeat and which
must be read in-addition to what | said on the earlier
occasion, ‘that |- disagree respectfully but strongly with the
view of /the Court in those two cases. This touches the
first part of the anendment which created Art.31-A | do not
and cannot question Art.31-A because (a) it was not
consi dered at the hearing of this case, and (b) it has stood
for a long tine as part of the Constitution under the
decision of this Court and has been acquiesced in by the
peopl e. If | was/free | should say that the anendnment was
not |egal and certainly not justified by the reasons given
in the earlier cases of this Court. _Under the original Art.
31, conpensation ‘had to be paid for acquisition by the
State. This was the mninumrequirenment of Art. 31 (1) and
(2) and no anendrment  could be made by a constituted
par | i anment to avoid conpensation. A law nmade by a
constituted Parliament had to conformto Art. 13(2) and Art.
31 could not be ignored.
In 1954 the Supreme Court in a series of cases drew the dis-
tinction between Art. 19(1)(f) and Art. 31, particularly in
West Bengal v. Subodh Gopal (3),  Dwarkadas Srinivas v.
Shol apur Spinning Co. (4). |In State of | Wst Bengal v.
Ms. Bela Banerjee and Qhers(5), this Court  held a
conpensation in Art. 31(2) neant

(1) [1952] S.C.R 89. (2) [1965] 1 S.C. R 933.

(3)[1954] S.CR 587. (4) [1954] S.CR 558.

(5) [1954] S.C.R 678.
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just equivalent, i.e. full and fair noney equivalent’ thus

nmaki ng the adequacy of conpensation justiciable.

The Constitution (Fourth Anendment) Act, 1955 then  anended

both Art. 31 and Art. 31-A. Cause (2) of Art.. 31 was

substituted by-
"(2) No property shall be conmpulsorily
acquired or requisitioned save for a public
purpose and save by authority of a law which
provi des for conpensation for the property so
acquired or requisitioned and other fixes the
amount of the conpensation or specifies the
principles on which, and the manner in which
the conpensation is to be determned and
given;, and no such law shall be <called in
guestion in any court on the ground that the
conpensation provided by that law is not
adequat e".

The opening words of the former second clause were nodified

to mnmmke themnore effective but the nuzzling of courts in

the matter of adequacy of the conpensation was the inportant

nmove. As Basu says :
"It is wevident that the 1955 amendnent of
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cl ause (2) eats into the vitals of the
constitutional nandate to pay Conpensation and
denmonstrate a drift fromthe neetings of the
American concept of private Property and
judicial review to which our Constitution was
hitherto tied, to that of socialism?"(1)
It is appropriate to recall here that as expounded by
Professor Beard (2) (whose views offended Hol mnes and the
Times of New York but which are now being recogni sed after
his further explanation(3) the Constitution of the United
States is an econom c docunent prepared by nen who were
wealthy or allied with property rights, that it is based on
the concept that the fundanmental rights of property are
anterior to Governnent and norally beyond the, reach of
popul ar majorities and that the Supreme Court of the United

States preserved the property rights till the New Deal era
The, threat at that time was to enlarge the Supreme Court
but not to amend the Constitution. |t appears that the

I ndi an' Soci al i'sts charged with the idea of Marx, the Wbbs,
Green, Laski and others viewed property rights in a
different  way: Pandit Nehru once said that he had no
property sense,neaning - that he did not value property at
all. The Constitution seens to have changed its property
significantly. In addition to avoiding

(1) Basu : commentaries on the Constitution of India (5th
Edn.) Vol. 2 p. 230.

(2) An Economic Interpretation of the -United St at es
Constitution-

(3) See Laski :. ~The American denocracy; Weaver
Constitutional Law, Br own: Charl es Bear d and t he
constitution; will is constitutional Law.
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the concept of just conpensation, the anendnent added a new
cl ause (2A) as follows :-
"(2A) \Were a law does not provide for the
transfer of the ownership or ri ght to
possession of, any property to the State or to
a corporation owned or control led by the
State, it shall not be deenmed to provide for
the compul sory acquisition or —requisitioning
of property, notw thstanding that’ it deprives
any person of his property.™
This narrowed the field in which conpensati on was payabl e:
In addition to this, clause (1) of Art. 31-A was substituted
and was deenmed to be always substituted by a new clause
whi ch provi ded:
"(1) Notwi thstanding anything contained in
article 13, no | aw providing for-
(a) the acquisition by the State -of/  any
estate or of any rights therein or t he
extingui shment or nodification of “any such
rights, or
(b) the taking over of the managenent of any
property by the State for a |limted period
either in the public interest 'or in order to
secure the proper managenent of the property,
or
(c) amalgamation of two or nore corporations
either in the public interest or in order to
secure the proper managenent of any of the
corporation, or
(d) the extinguishrment or nodification of any
rights of ’'nanaging agents secretaries and
treasurers, nanaging directors, directors or
managers of corporations, or of any voting
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ri ghts of sharehol ders thereof, or

(e) the extinguishrment or nodification of any

rights accruing by virtue of any agreenent,

| ease or licence for the purpose of searching

for, or winning, any mneral or mneral oil

or the premature termnation or cancellation

of any such agreenent, |ease or licence,
shall be deened to be void on the ground that it is
inconsistent wth, or takes away or abridges any of the
rights conferred by Art. 14, article 19 or article 31
Provided that where such law is a law made by t he
Legi slature of a State, the provisions of this article shal
not apply thereto unl ess such |aw, having been reserved
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for the consideration  of the President, has recei ved
assent."
In clause (2)(a) after the word 'grant’, the words "and in
any State of Madras and Travancore Cochin any, Janmamright”
were inserted 'and deened al ways to have been inserted and
in clause (2) (b) after the words 'tenure-holder’ the words
“raiyat, —under raiyat" were inserted and deened al ways to-
have been inserted. Once again the reach of the State
towards private property was nade |onger and curiously
enough it was done retrospectively fromthe tine of the

Constituent Assenbly and so to speak, in its nane. As to
t he retrospective /operation of t hese, Constitutiona
amendnment. | entertain considerable doubt...” A Constituent

Assenmbly makes a new Constitution for-itself. Parlianent is
not even a Constituent Assenbly and to. abridge  fundanenta
rights in the name of the Constituent Assenbly appears
anonal ous. I amrem nded of the conversation between apo-
leon and Abe . Sieyes, the, great jurist whose ability to
draw up one Constitution after another has been recognised

and none of whose efforts lasted for |ong. When Napol eon
asked him "what has survived ?" Abe Sieyes answered "l have
survived". I  wonder if the Constituent Assenbly wll be

able to say the sane thing Wat it had witten /or the,
subj ect of property rights, appears to have been witten on
wat er . The Fourth Anendnent served to do away wth the
di stinction made by this Court between Arts. 19 and 31 and
the theory of just compensation. The Fourth Amendment has
not been chal |l enged before us. Nor was it challenged at any
time before. For the reasons for which | have declined to

consider the First Anendnent | refrain fromconsideringthe
validity of the Fourth Amendnent. It may, however, be
stated here that if | was free to consider it,, | would have

found great difficulty in accepting that the constitutiona
guarantee coul d be abridged in this way.

| may say here that the nethod | have followed in not recon-
, sidering an amendnent which has stood for a |long tine, was
al so invoked by the Supreme Court of United: States-in Leser
V. Garnett(1l). A constitution works only because of
uni versal recognition. This recognition may. be voluntary
or forced where people have lost liberty of speech. But the
acqui escence of the people is necessary for the working  of

the Constitution. The exanmples of our neighbours, of
Germany, of Rhodesia and others illustrates the recognition
of Constitutions by acquiescence.. It is obvious that it is

good sense and sound policy for the 'Courts to decline to
take ’*up an anendment for consideration after a considerable
| apse of tine when it was not challenged before, or was
sustai ned on an earlier occasion after chall enge.

(1) (1922) 258 U.S. 130.
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It is necessary to pause here and see what the property
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rights have becone under the repeated and retrospective
anmendnments of the Constitution. | have already said that
the Constitution started with the concept of which, Gotius
may’ be said to be the author, although his nane is not

particularly famus for theories of constitutional or
muni ci pal | aws. The socialistic tendencies which the
amendnents now mani fest take into consideration sonme |ater
theories about the institution of property. When the-

original Art. 31 was noved by Pandit Jawaharlal Nehru, he
had described it as a conprom se between various approaches
to the question and said that it did justice and equality
not only to the individual but also to the comunity’ He
accepted the principle of conpensation but conpensation as
determ ned by the Legislature and not the Judiciary. Hi s
wor ds were
"The law should do it. Parlianent should do
it. There is no reference in this to any
judiciary comng into the picture. Much
thought has been given to it and there has
been nuch debate as to where the judiciary
cones in. Eminent |awers have told us that
on a proper construction of this clause,
normal |y speaking the judiciary should not
cone in. Parliament fixes ei t her the
conpensation itself or the principle governing
that conpensation and they should not be
chal | enged except for one reason, where it is
thought that there has been a gross abuse of
the law, where, in fact, there has been a
fraud on the Constitution. Naturally the
judiciary comes-in to see if there has been a
fraud on the Constitution-or not."(1)
He traced the evolution of property and observed that
property was beconm ng a question of credit, of nonopolies,
that there were two approaches, the approach of t he
I ndi vi dual and the approach of the community. He expressed
for the for protection of the indi vidual’'s rights.(2) The
attitude changed at the tinme of the First Anendnent. Pandit
Nehru prophei sed that the basic problemwuld conme ‘before
the House fromtinme to, time. That it has, there is no
doubt, just as there is no doubt that each time the
i ndividual s rights have suffered.
O course, the growth of collectivist theories have made
el sewhere considerable inroads into the right of property.
In Russia there is no private ownership of. landand even in
the Federal Capital Territory of Australia, the ownership of
land is with the Crown and the individual can get a
| easehold right only. Justification for thisis found in
the fact that the State nust benefit from

(1) Constituent Assenmenbly Debates Vol. | X pp. 1193-1195.
(2) Constituent Assenbly Debates Vol. |X p. 1135:
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the rise in the value of land. The paucity of land and of
dwel | i ng houses have led to the control of urban properties
and creation of statutory tenancies. In our country a
ceiling is put on agricultural land held by an i ndividual

The Suprene Court, in spite of this, has not frustrated any
genuine legislation for agrarian reform It has upheld the
| aws by which the lands from Ilatifundia have been
distributed anmong the landless. It seenms that as the
Constitutions of Peru, Brazil, Poland, Latvia, Lethuania and
Mexi co contain provisions for such reforns, mainly wthout
paynment of conpensation, our Parlianent has taken the sane
road. O course, the nodemtheory regards the institution
of proper on a functional basis(1l) which neans that property
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to be productive nust be property distributed. As many
witers have said property is now a duty nore than a right
and ownership of property entails a social obligation

Al 't hough Duguit(2), who is ahead of others, thinks that the
institution of property has undergone a revolution, the
rights of the Individual are not quite gone, except where
Communism is firmy entrenched. The rights are qualified
but property belongs still to the owner. The Seventeenth
Amendnent, however, seens to take us far away, from even
this qualified concept, at least in so far as "estates" as
defined by Art. 31-A. This is the culmnation of a process.
Previous to the Constitution (Seventeenth Arendnent) Act the
Constitution (Seventh Amendnent) Act, 1956 had given power

indirectly by altering entry No. 42 in List [1I1I. The
entries may be read side by side

"42. (Before Anmendment) (After Amendnent)

Princi pl es on which compensation for Acquisition and
requi sitioning, of pro property acquired or

requi sitioned  for perty. the purposes of the Union or of a
State or for any other public purpose is to be determ ned,
and the formand the manner in which such conpensation is to
be given."

This renmoved the |last reference to compensation in respect
of acquisition and requisition. Wat this amendment began

the Constitution (Seventeenth Amendment) Act, 1964 achieved

in full. The ' Fourth Anendnent had added to the
conprehensive definition of '"right inrelation to an estate,
the rights of raiyats and under-raiyats. This time the

expression 'estate’ in Art. 31 Awas anended retrospectively

by a new definition which reads:
"the expression "estate" shall, inrelation to
any | ocal area, have the sane neani ng as that
expression or its | ocal equivalent has in the
existing lawrelating to
(1) See G W Paton™ : Text Book of
Jurisprudence (1964) pp. 484-485.
(2) Transformations du droit prive.
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land tenures in force in that area, and’  shal
al so incl ude-
(i) any jagir, inam-or nuafi or ot her
simlar grant and in the States of Madras  and
Keral a, any janmam ri ght;
(ii) any land held under ryotwari settlenent;
(iii) any land held or let for purposes of
agriculture or for purposes ancillary thereto,
including waste land, forest land,  land for
pasture or sites of Dbuildings @ and ot her
structures occupied by cultivators of ~ Iand,
agricultural |abourers and village artisans,"
The only saving of conpensation is nowto be
found in the second proviso added to clause
(1) of the article which reads
"Provided further that, where any [|aw nakes
any provision for the acquisition by the State
of any estate. and where any |and conprised
therein is held by a per-, son wunder his
personal cultivation, it shall not be Ilawfu
for the State to acquire any portion of such
land as is within the ceiling limt applicable
to himunder any law for. the tine being in
force or any building or structure standing
thereon or appurtenant thereto, unless the |aw
relating to the acquisition of such |and,
buil di ng or structure, provides for paynent of
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conpensation at a rate which shall not be |less

than the nmarket val ue thereof."
There is also the provision for conpensation introduced
indirectly in an Explanation at the end of the N nth
Schedul e, in respect of the Rajasthan Tenancy Act, 1955. By
this explanation the provisions of this Tenancy Act in
conflict with t he provi so | ast
| ast quoted are declared to be void.
The sum total of this anendnent is that except for |and
within the ceiling,all other land can be acquired ed or
rights therein extinguished or nodified w thout compensation
and no. challenge to the | aw can be nade under Arts. 14, 19
or 31 of the Constitutiion. The same is also true of the
taking over: of ’'the nmanagenment of any property by the State
for a limted period either in the public interest or in
order to secure the proper nanagenent of the property, or
t he amal gamati on of two or- nore conpanies, or t he
extingui shment —or nodification of any rights of managing
agents, , secretaries, treasurers, nmanagi ng directors,
directors —or nmnagers, of corporations or of any voting
ri ght, of sharehol ders thereof any rights by virtue of an),

agreement, |ease, or licence for the purpose of searching
for, or wnning, any mneral or mneral oil, or of the
prenmat ure
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term nation. or cancellation of any such agreenent,- |ease
or licence.

It wll be noticed further that deprivation of property of

any person is not ‘to be regarded as acquisition or
requisition unless the benefit of the transfer of the
ownership or right to possession goes to the State--or to a
corporation owned or controlled by the State: Acqui si tion
or requisition in this linmted sense alone requires that it
should be for public purpose and under authority ' 'of |aw
whi ch fixes the conpensation or lays down the principles on
whi ch and. the manner in which conpensation is to be deter-
m ned. and given, and the adequacy of the conpensation
cannot be any ground of attack. - Further still acquisition
of estates and of rights therein and the taking over of
property, amal gamation of corporations, extinguishnent or
nodi fication of rights in conmpanies and mnes nay be nade
regardl ess of Arts. 14, 19 and 31. |In addition 64 State
Acts are given special protection fromthe courts regardl ess
of therein contents which "may be in derogation of the
Fundament al Ri ghts.

This is the kind of amendment which has ‘been wupheld in
Sajjan Singh(l) case on the theory of the ommipotence of
Art. 368. The State had bound itself not to’ enact any. |aw
in derogation of Fundanmental Rights. |s the Seventeenth
Amendnent a law ? To this question ny answer is a categoric
yes. It is no answer to gay that this is an anmendnent and;
therefore; not a law, or that it is passed by a 'specia

power of wvoting. It is the action of the State all the
same. The State had put restraints on itself in |law making
whet her the laws were nade wthout Dr. within t he
Constitution.. it is also’ no answer to say that this Court
in a Bench of five Judges on one, occasion and by a ngjority
of 3 to 2 on another, has said the,same thing. In a. natter
of the interpretation of the-Constitution this Court
must, | ook at the functioning of the Constitution as a whol e.

The rules of res indicate and stare decisis are not, always
appropriate in interpreting a Constitution, particularly
when Art. 13(2) itself declares alawto be void. The
sanctity of a former judgrment is for the matter then
deci ded-. In Plessy v. Fergusson(2), Harlan, J. alone,
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di ssented agai nst the "separate but equal doctrine uttering
the nenorable words that there was no caste and that the
Constitution of the United States was 'col our blind. Thi s
di ssent made sonme Southern Senators to oppose his grandson
(M. Justice John Marshall Harlan) in 1954. It took fifty-
ei ght years for the words of Harlan, J.’s |lone dissent (8 to
1) to becone, the law of the united states at least in
respect of segregation in the public schools [See Brown v.
Board of Education(3)]. As Mark Twain

(1) (1965] 1 S. C R 933

(2)163 U. S. 537.

(3) (1954) 347 U. S. 483.
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said very truly-"Loyality to a petrified opinion never yet
broke a chain or freed a human soul "

| am apprehensive that the erosion of the right to property
may be practised-agai nst other Fundanental Rights. If a
halt is ‘to be called, we nust declare the right of
Parlianment to abridge or take away Fundanental Rights.

Smal | inroads lead to | arger inroads and becone as habitua
as before our freedomwon The history of freedomis not only
how freedomis achieved but howit is preserved. | am of

opi nion that an attenpt to abridge or take away Fundanenta
Rights by a constituted Parlianment even through an anendnent
of the Constitution can be declared void.  This Court has
the power and jurisdiction to nake the ‘declaration. I
di ssent from the opposite view expressed in Saj j an
Singh’ s(1) case and | overrul e that decision
It remains to consider what is the extent of contravention
Here | nust make it clear that since the First, Fourth and
Seventh Anmendnents are not - before ne ~and | have not,
therefore, questioned them | nust start with the provisions
of Arts. 31, 31-A 31-B, List Ill and the Ninth Schedule as
they were i mediately preceding the Seventeenth Amendnent.
I have el sewhere given a sunmary of the inroads made into
property rights of individuals and Corporations by these
earlier amendnents. By this anmendnent the definition of
"estate’ was repeated for the nost part but was extended to
i ncl ude:
"(ii) any land held under ryotwari settlenent;
(iii) any land held or_ let for pur poses
ancill ary thereto, including waste l-and,
forest land, land for pasture or sites of
buil dings and other structures occupied by
cultivators of land, agricultural” |abourers
and village artisans."
Further reach of acquisition or requisition without adequate
conpensati on and wi thout a chall enge under Arts. 14, 19 and

31 has now been nade possible. There is no kind of
agricultural estate or |and which cannot be acquired by the
State even though it pays an illusory conpensation. The

only exception is the second proviso added to Art. 31-A(1)
by which, lands within the ceiling limt applicable for the
time being to a person personally cultivating his | and, my
be acquired only on paying conpensation at a rate which
shall not be less than the-nmarket value. This may prove: to
be an illusory protection. The ceiling my be |owered by
| egi sl ati on. The State may | eave the person an owner in
nane and acquire all his. other rights. The latter question
did conme before this Court in tw cases-Ajit Singh v. State
of Punjab (2)

(1) (1965] 1 & C R 933

(2) [1967] 2 S. C R 143.
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and Bhagat Ramand Os. v. State of Punjab, and O's. (1)
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decided on Decenber 2, 1966. M brother Shelat and,
descri bed the device as a fraud upon this proviso but it is
obvious that a law lowering the ceiling to alnpbst nothing

cannot be declared a fraud on the Constitution. In other
words, the agricultural |andhol ders hold |and as tenants-at-
will. To achieve this a |large nunber of Acts of the State

Legi sl atures have been added to the Ninth Schedule to bring
themunder the unbrella of Art. 31-B. This list may grow.
In my opinion the extension of the definition of 'estate’ to
include ryotwari and agricultural lands is an inroad into
the Fundanmental Rights but it cannot be questioned in view
of the existence of Art. 31-A(1l) (a) as already anended.
The constitutional anendnment is alaw and Art. 31 (1)
permts the deprivation of property by authority of |aw
The |law nay be made outside the Constitution or within it.
The word 'law in this clause includes both ordinary law or
an amendnent of the Constitution. Since "no |aw providing
for the acquisition by the State of any estate or of any
rights therein or the extingui shnment or nodification of any
such rights-shall be deened to be void on the ground that it
is inconsistent with, or takes away or abridges any of the
rights conferred by Art. 14, Art. 19 or Art. 31", the
Sevent eent h Amendnent when it gives a new definition of the
wor d "estate cannot be questioned by reason of the
Constitution as it exists. The new definition of estate
introduced by the amendnent is beyond the reach of the
courts not because it is not |aw but because- it is "law' and
falls within that word in Art. 31 (1) (2) (2-A) and Art. 31-
A(1). 1, therefore, sustain the new definition, not on the
erroneous reasoning in-Sajjan Singh's case (2 ) but on the
true construction of the word "law as used in Arts. 13(2),
31(1)(2-A) and 31-A(1). The above reason applies a fortiori
to the inclusion of the proviso which preserves (for the
ti me being) the notion of conpensation for deprivation of a
cultural property. The proviso at |east saves something.
It prevents the, agricultural |ands below the ceiling from
bei ng appropriated w thout payment of pro-per conpensation
It is clear,that the proviso at least cannot be  held to
abridge or take away fundanental rights. In the result |
uphold the second section of the Constitution (Seventeenth
Amendnent) Act, 1964.

This brings me to the third section of the Act. That does
no nore than add 44 State Acts to the N nth Schedul e. The
object of Art. 31-B, when it was enacted, was to save
certain State Acts notwithstanding judicial decision to the
contrary. These Acts were already protected by Art. 31
One can with difficulty understand such a provision. Now
the Schedule is being used to

(1) 11967] 2 S. C R 165.

(2) (1965) 1 s. C R 933
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gi ve advance protection to | egislation which is known appre-
hended to derogate fromthe Fundamental Rights. The power
under Art. 368, whatever it may be, was given to amend the
Consti tution. Gving. protection to statutes of State
Legi slatures which offend the Constitution in its nost
fundanental part, can hardly nerit the description amendnent
of the Constitution in fact in so cases it is not even known
whet her the statues in question stand in need of such aid.
The intent is to silence the courts and not to anend the
Constitution. If these Acts were’, not included in the
Schedul e they would have to face the Fundanental Rights and
rely on Arts. 31 and 31-A to save them By this device
protection far in excess of '"these articles is afforded to
them This in nmy judgment is not a matter of anendment at
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al | . The power which is given is for the specific purpose
of amending the Constitution and not to confer validity on
State Acts against the rest of the Constitution. If the
President’s assent did not do this, no nore would this
section. | consider s.. 3 of the Act., to be invalid as an

illegitimate exercise of the powers . of amendment however
generous. Qurs is the only Constitution in the world which
carries a long list of ordinary laws which it protects
against itself,. In the result | declare s. 3 to be ultra
vires the anendi ng process.

As stated by ne in Sajjan Singh's case(1l) Art. 368 outlines
process, which if followed strictly results in the anendnent

of the Constitution. The article gives power to no
particular person or persons. Al the naned authorities
have to act according to the letter of the article to
achieve the result. The procedure of, anmendment, if it can
be called a 'power at all is a legislative power but it is
sui generi, and outside the three lists in Schedule 7 of the
Consti tution. "It~ does ’'not’ have to depend. upon any

entry,in the |usts.

Odinarily there would-beno linmt to the extent of the
amendatory |legislation but. the Constitution itself rmakes
di stinctions. It states three nethods and places certain
bars. For sone - amendments an ordinary, majority fs
sufficient; for some others 'a 2/3rd mmjority of the,
nenbers present and voting with a majority of the tota
nmenbers, in each House is necessary: and for sone others in
addition to the second requirenent, ratification by at |east
one, hal f of the legislatures of the States nust be forthcom
i ng. Besi des t hese nethods, Art. 13(2) puts an enbargo on
the legislative power of the State and consequently upon the
agencies of the State. By its neans the ~boundaries of
| egi sl ative action of any of including |egislation to anend
the Constitution have been marked out.

(1) [21965]1 S.C R 933.
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| have attenpted to show hemthat under our Constitution
revol ution is not the only alternative to change of
Constitution under Art. 368. A Constitution can. be
changed by consent or, revolution Rodee, Ander son and
Christol (1) have shown the sovereignty of the People .is
either electoral or constituent. Wen the People elect the
Par | i anent and the Legislatures they exerci se t heir

el ect oral sovereignty. I includes sone consti tuent
sovereignty also but only in so far as conceded. The
remai ni ng constituent sovereignty which is contained in the
Preamble and Part |1l is in abeyance because of ~ the curb
pl aced by the People on the state under Art. 13(2). It is
this power which can be reproduced. | have indicated the

nmet hod. Watson(2) quoting Anes- On Anendnents p. 1 note 2)
points out that the idea that provision should be - nade in
the instrunent of Government itself for the nethod of its
amendnent is peculiarly American. But even in t he
Constitution of the United States of Arerica sone matters
were kept away fromthe anendatory process Ot her tenporarily
or pernmanently. Qur Constitution has done the sane . Qur
Constitution provides for mnorities, religions, socially
and educationally backward peoples, for aneliorating the
condi tion of depressed classes, for renovi ng cl ass
distinctions, titles, etc. This reservation was nmade so
that in the words of Madison(3), nen of factious tenpers, of
| ocal prejudices, or sinister designs nay not by intrigue,
by corruption, or other nmeans , first obtain the suffrages
and then betray the interests of the people. It was to plug
the |oophole such as existed in s. 48 of the Wimr
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Constitution( 4) that Art. 13 (2) was. adopted. of course,
as. Story('’') says, an anendnent process is a safety valve
to, let off all tenporary effervescence and excitenment, as
an effective instrument to control and adjust the Mvenents
of the machinery when out of order or in danger of self-d
tion but is not an open valve to let, out’ even that which
was intended to be retained. In the words of Weare(6) the
peopl e or a Constituent Assenbly acting on their behal f, has
authority to enact a Constitution and by the sane token a
portion of-the Constitution placed outside the-anmenditory
process by one Constituent body can only be amended by
anot her Constituent body. In the Commonwealth of, Australia
Act the provisions of the | ast Paragraph of s. 128 have
been regarded as, nmandatory, and- held to be cl ear
[imtations of the power of anendnent. Dr. Jethro Brown
consi dered that the amendnent of the paragraph was logically
i mpossi bl e even by a two step anendnent. Simlarly, s. 105-
A has been judicially

(1) Introduction to Political Science, p. 32 et seq.

(2) Constitution" Its History, Application and Construction
Vol .1l (1910) p. 1301.

(3) Federalist No. 10.

(4) See Louis L. Snyder: The Weinmar Constitution, p. 42 et

seq.
(5) Commentaries /on the Constitution of the United States
(1 833) Vol. 1I1I.

(6) K C. Wheare: Mdern Constitutions, p. 78.

sup G /67-12
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considered in the Garnishee case(-') to be an exception to
the power of amendrnent in s. 128 although Wnes(2) does not
agr ee. | prefer the judicial viewto that of Wnes. The
same position obtains under our Constitution in ‘Art. 35
where the opening words, are nore than a non-obstante

cl ause. They exclude Art. 368 and even amendnment of | that
article under the proviso. It is, therefore, a grave error
to think of Art. 368 as a code ;Dr as omiconpetent. It is

the duty of this Court to find the limts which the
Constitution has set on the anmendatory power and to enforce
those limts. This is what | have attenpted to do.in this
j udgrent .
My concl usi ons are
(i) that the Fundamental Rights are _outside
the anendatory process if the amendnent seeks
to abridge or take away any of the rights;
(ii) that Sankari Prasad s case (and Sajjan
Singh’s case which followed it) conceded the
power of amendment over Part 11l of. the
Constitution on an erroneous view of = Arts.
13(2) and 368;
(iii) that the First, Fourth and Sevent h
Amrendnents being part of the Constitution by
acqui escence for a long time, cannot now be
chal | enged and they contain authority for ~the
Sevent eent h Amendnent ;
(iv) that this Court having now laid down
that Fundanental Ri ghts cannot be abridged or
taken away by the exercise of anendatory
process in Art. 368, any further inroad into

these rights as they exist today wll be
illegal and unconstituti onal unl ess it
conplies with Part IlIl in general and Art.

13(2) in particular
(v) t hat for abridging or taking awnay
Fundanental Rights, a Constituent body wl]l
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have to be, convoked; and
(vi) that the two inpugned Acts, nanely, the
Punjab Security of Land Tenures Act, 1953 (X
of 1953) and the Mysore Land Reforms Act, 1961
(X of 1962) as amended by act XV of 1965 are
valid under the Constitution not because they
are included in schedule 9 of the Constitution
but because the, are protected by Art. 31-A,
and the President’s assent.

(1) 46 C L. R 155.

(2) Legislative, Executive and Judicial Powers in Australia

pp. 695-698.
903
In view of nmny decision the several petit ions wll be

di sm ssed, but without costs. The State Acts Nos. 21-64 in
the Ninth Schedule will have to be tested under Part H with
such protection as Arts. 31 and 31 A give to them

Before ~parting with this case | only hope that the
Fundanental Rights will be able to withstand the pressure of
textual « readings by "the depth and toughness of their
roots".

Bachawat, J The constitutionality of the Constitution First,
Fourth and Sevent eenth Amendnment Acts is challenged on the
ground that the fundamental rights conferred by Part H are
i nvi ol abl e and i mmune from anendnent. It is said that art.
368 does not give any power of anmendment and, in any event,
the anending power is linmted expressly by art. 13(2) and
impliedly by the | anguage of art. 368 and other articles as
also the preanble. It is then said that the power of
amendnent is abused and should be subject to restrictions.
The Acts are attacked also on the ground that they nade
changes in arts. 226 and 245 and such changes could not be
nmade w thout conmplying with the proviso to art. 368.
Article 31-B is subjected to attack on several ' other
grounds.

The constitutionality of the First Anmendnent was upheld in
Sri Sankari Prasad Singh Deo v. Union, of India and State of
Bi har (1), and that of the Seventeenth anmendnent, in Sajjan
Singh is that these cases were

Part XX of the Constitution specifically provides for its
amendment . It consists of a single article-. Part XX- is
as follows

"PART XX

Amendnent of the Constitution

Procedure for amendment of the Constitution

368. An amendnent of this Constitution may be initiated
only by the introduction of a Bill for the purpose in either
House of Parlianment, and when the Bill is passed in  each

House by a majority of the total nmenbership of that =~ House
and by a majority of not |ess than two-thirds of the nmenbers
of that House present and voting, it shall be presented to
the President for his assent and upon such assent | being
given to the Bill the Constitution shall stand anmended in
accordance with the terns of the Bil
Provided that if such anendnent seeks to nmake any change in
(a) article 54. article 55, article 73, article 162 or
(1) [1952] S.C.R 89.
(2) [1965] 1 S.C R 933.
1196712 S.C. 1L
904
(b) Chapter |V of Part V, Chapter V of Part
VI, or Chapter 1 of Part X, or
(c) any of the Lists in the Seventh Schedul e,
or

(d) the representation of St ates in
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Parliament, or
(e) the provisions of this article,
t he amendnment shall also require to be
ratified by the Legislatures of not |ess than
one-hal f of the States by resolutions to that
ef fect passed by those Legislatures before the
Bill nmeking provision for such anendnent is
presented to the President for assent."
The contention that article 368 prescribes only the
procedure of amendnent cannot be accepted. The article not
only prescribes the procedure but also gives the power of

amendment . If the procedure of art.368 is followed, the
Constitution "shall stand amended" in accordance wth the
terns of the bill. It is because the power to anmend is

given by the article that the Constitution stands anended.
The proviso is enacted on-the assunption that the severa
articles nentioned in it are anendable. The object of the
provisois to lay down a stricter procedure for amendment of
the articles which woul d otherw se have been amendabl e under
the easier procedure of the nmain part. There is no other
provi sion-in the Constitution under which these articles can
be anended.

Articles 4, 169, Fifth Schedule Part D, and Sixth Schedul e
Para 21 enpower the Parlianment to. pass |aws anending the
provisions of the 'First, Fourth, Fifth and Sixth Schedul es
and nmeki ng amendnent's of the Constitution consequential on
the abolition or creation of the legislative councils in
States, and by express provision no such |aw is deened to be
an anmendnent of the Constitution for the purposes of art.
368. Al other provisions of ~the Constitution can be
amended by recourse to art. 368 only. No other article
confers the power of anending the Constitution

Some articles are expressed to continue until provision is
made by law [see articles 59(3), 65(3), 73(2), 97, 98(3),
106, 135, 142(1), 148(3), 149, 171(2), 186, 187(3), | 189(3),
194(3), 195, 221(2), 283(1l) and (2), 285, 313, 345,  372(1),
373]. Sone articles continue unless provision /is nmade
otherwise by law [see articles 120(2), 133(3), 210(2) and
some continue save as otherwise provided by law [see
articles 239(1), 287]. Sone articles are subject "to the
provisions of any law to be nade [see articles 137, 146(2),
225, 229(2), 241(3), 300(1), 309], and some —are expressed
not to derogate fromthe power of naking |laws [see articles
5 to 11, 289(2)]. Al these articles are transitory in
nature and cease to operate when provision is made by law on
the subject. None of them can be regarded as conferring

905

the power of ’amendment of the Constitution. Most  of
articles continue until provision is nade by | aw nade by the
Par | i ament . But sone of themcontinue wuntil or” unless

provision is nade by the State Legislature (see articles 189
(3), 194 (3), 195, 210(2), 229(2), 300(1), 345) or by the
appropriate legislature (see articles 225, 241(3)); ‘these
articles do not confer a power of anendnent, for the State
| egi sl ature cannot anend the Constitution. Many of the
above-nmentioned articles and also other articles (see
articles 22(7), 32(3), 33 to 35, 139,140, 239A, 241, 245 to
250, 252, 253, 258(2), 286(2), 302, 307, 315(2), 327, 369
del egate powers of making laws to the |egislature. None of
these articles gives the power of amending the Constitution.
It is said that art. 248 and List 1 item97 of the 7th
Schedul e read with art. 246 give the Parlianent the power of
amending the Constitution. This argunent does not bear
scrutiny. Art. 248 and List | item97 vest the residua
power of legislation in the Parliament. Like other powers
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of legislation, the residual power of the Parlianment to make
laws is by virtue of art. 245 subject to the provisions of
the Constitution. No |aw made under the residual power can
derogate fromthe Constitution or anend it. |If such a I|aw
purports to anend the Constitution, it will "be void. Under
the residual power of legislation, the Parlianent has no
power to make any law with respect to any matter enunerated
in Lists Il and Ill of the 7th Schedul e but under art. 368
even Lists Il and Ill can be anmended. The procedure for
constitutional anmendnents under art. 368 is different from
the legislative procedure for passing |aws under t he
resi dual power of |egislation. | f a constitutiona

anmendnment coul d be made by recourse to the residual power of
| egislation and the ordinary |egislative procedure, art. 368

woul d be neaningl ess. The power of anmending the Con-
stitution is to be found in art. 368 and not in art. 248 and
List | item97. Like other Constitutions, our Constitution

makes express provisions for anmending the Constitution.

The heading of art. 368 shows that it is a provision for
amendnment. _of the Constitution, the narginal note refers to
the procedure for anmendnent and the body shows that if the
procedure is foll owed, the Constitution shall stand anended
by the power of the article:

Chapter VIII of the Australian Constitution consists of a
single section (S. /128). The heading is "Alteration of the
Constitution". The margi nal note is "Mde of altering the
Constitution". The body lays down the -procedure for
alteration. The ‘opening words are : "This  Constitution
shall not be altered except in the following manner".

Nobody has doubted that the section gives the power of
amendi ng the Constitution. Wnes in his book on Legislative
Executive and Judicial Powers in Australia, third edition,
906

p. 695, stated "The power, of anendnment extends to
alteration of this Constitution” which includes S. 128
itself. It is true that S 128 i's negative in form but
the power is inpled by the terns of the section.”

Article 5 of the United States Constitution provides that a
proposal for anendnment of the constitution by the Congress
on being ratified by the three-fourth of the states "shal

be wvalid to all intents and purposes as part  of this
Constitution". The accepted view is that “power to anend
the Constitution was reserved by article 5", Per Van
Devanter, J, in Rhode Island v. Palnmer(1): Art .368 uses
stronger words. On the passing of the bill for amendnent

under art. 368, "the Constitution shall stand anended in
accordance with the terns of the bill".

Article 368 gives the power of anmending "this-Constitution".
This Constitution means any of the provisions of the
Consti tution. No Iimtation on the anendi ng power ~can be
gathered from the | anguage of this article. Unless this
power is restricted by some ,other provision of the
Constitution, each and every part of the Constitution may be
amended under art. 368. AR the articles mentioned in the
proviso are necessarily within this anmending power. Fr om
time to time maj or anendnents have been nade in the articles
nentioned in the proviso (see articles 80 to 82, 124
(2A), 131, 214, 217(3), 222, (k2) 224A 226(1A) 230,231,241 and
Seventh Schedul e) and other articles (see articles 1, 3, 66,
71, 85, 153. 158, 170, 174, 239, 239A, 240, 258A, 2,69, 280,
286, 290A, 291, 298, 305, 311, 316, 350A, 350B, 371, 371A
372A, 376, 379 to 391, the first third and fourth
schedul es), and mnor anmendnents have been nade in
i nnunerabl e articles. No one has doubted so far that these
articles are amendable. Part 11l is a part of t he
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Constitution and is equally anendabl e.
It is argued that a Constitution Anendnent Act.is a law and
therefore the power of anendrment given by art. 368 is
limted by art. 13(2)., Art. 13(2) is in these terns:--
PAB( L)
(2) The State shall not make any | aw which
takes away or abridges the tights conferred by
this Part and any | aw nade in
contravention of this clause shall, to the
extent of the contravention, be void."
Now art. 3 68 gives, the power of anending each and every
provision of the Constitution Art. 13 (2) is a part of the
Constitution and is within the reach of the anending power.
In other words art 13 (2) is subject to the overridi ng power
of an. 368 and is controlled by it. Art. 368 is not
controlled by art. 13 (2) and the
(1) 253 U.S. 350 : 64 LE d. 946.
907
prohi bitory injunction in art. 13(2) is not directed agai nst
the anendi ng power Looked at fromthis broad angle, art. 13
(2) does not forbid the making of a constitutional amendment
abridaing or taking away any right confesed by Part 111.
Let us now view the matter froma narrower angle. The con-
tention is that a constitutional anmendment under art. 368 is
alawwithin the neaning of art. 13. 1 aminclined to think
that this narrow contention nmust also be rejected
In art. 13 wunless the context otherwi se -provides 'I|aw
i ncl udes any ordi nance, order, bye-law, rule, regulation
notification, custom or usage having in the territory of
India the force of law [article 13(3).(a)]. The inclusive
definition of Jlaw in-art. 13 (3) (c) ~neither expressly
excludes nor expressly includes the  Constitution or a
constitutional amendment.
Now the termlaw in its w dest and generic sense includes
the Constitution and a constitutional anmendment. But in the
constitution this termis enployed to designate an ordinary
statute or legislative act in (contradistinction’ to the
Constitution or a constitutional amendment . The
Constitution is the basic |aw providing the franework of
government and creating the organs for the making of the
aws. The distinction between the Constitution and the |aws
is so fundamental that the Constitution is not regarded as a
law or a legislative act. The Constitution neans the
Constitution as anmended. An anmendnent made in conformty
with art. 368 is a part of the. Constitution and is
i kewi se not a | aw.
The basic theory of our Constitution is that it ~cannot be
changed by a law or legislative Act. It is be-cause specia
provision is nade by articles 4, 169, Fifth Schedule Part D
and Sixth Schedule para 21 that sone parts of t he
Constitution are amendable by ordinary |aws. But by express
provision no such lawis deened to be a constitutiona
amendment. Save as express.ly provided in articles 4, 169,
Fifth Schedule Part D and Sixth Schedul e para 21, no | aw can
amend the Constitution, and a |law which purports to nmake
such an anmendnent is void.
In Marbury v. Madison(1l), Marshall, C J., said:
"1t is a proposition too plain to be
contested, that the Constitution controls any
| egi sl ative Act repugnant to it; or, that the
legislature nmay alter the Constitution by an
ordi nary Act.
Bet ween these alternatives there is no mddle
ground. The Constitution is either a superior
par amount | aw, unchangeabl e by ordi nary neans,
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or it is on alevel with
(1) [1803] 1 Cranch 137,177:. 2 L. Ed. 60,
73.

908

Ordinary legislative Acts, and, like other Acts, is alter-
abl e when the legislature shall please to alter it. |If the
fornmer part of the alternative be true, then a legislative
Act contrary to the Constitution is not law, if the, latter

part be true, then witten constitutions are absurd
attenpts, on the part of the people, to linmt a power inits
own nature illimtable.

Certainly all those who have franed witten constitutions
contenplate themas formng the fundanental and paranount
law of the nation, and, consequently, the theory of every
such governnment nust be, that an Act of the Legislature,
repugnant to the Constitution, is void. This theory is
essentially attached to a witten constitution, and is
consequently to be considered, by this court, as one of the
fundanental principles of our society."

It is because a Constitution Amendnent Act can anend the
Constitution and is not-a lawthat art. 368 avoids al
reference to |aw making by the Parlianent. As soon as a
bill is passed in conformty with art. 368 the Constitution
stands anended in accordance with the ternms of the bill

The power of amending the Constitution is . not an ordinary
| aw maki ng power. It is to be found in-art. 368 and not in
articles 245, 246 and 248 and the Seventh Schedul e.

Nor is the procedure for anending the Constitution under

art. 368 an ordinary |aw naking procedure. The common
feature of the anending process under art, 368 and the
| egi sl ative procedure is that a bill nust be passed by each
House of Parliament and assented to by the President. In
ot her respects the anmendi ng process under art. 368 is very
di fferent from the ordinary | egislative pr ons. A

constitution anendment Act nust be-initiated by a bil

introduced for that purpose in either House of Parlianent.
The bill nust be passed in each House by not less than two
thirds of the nenbers present and voting, the ‘requisite
guorum in each House being a mjority of “its tota
menbership; and in cases comng under the proviso, the
amendnment nust be ratified by the legislature of ~not |ess

than one half of the States. Upon the bill so passed being
assented to by the President, the Constitution _stands.
amended in accordance wth the ternms of the bill. The
ordinary legislative process is mnuch easier. A bil

initiating a | aw may be passed by a majority of the  menbers
present and voting at a sitting of each House or at a joint
sitting of the Houses, the quorum for the neeting of either
House being one tenth of the total nunber of nenbers of  the

House. The bill so passed on being assented to by the
President becones a law. A bill though passed by<-all the
menbers of both Houses cannot take effect as a

909

Constitution amendment Act unless it is

initiated for the express purpose of anending
the Constitution.

The essence of ,a witten Constitution is that
it cannot be changed by an ordinary | aw. But
nost witten Constitutions Provide for their
organic growth by constitutional anendnents.
The mai n met hod of constitutional amendnments
are (1) by the ordinary legislature but under
certain restrictions, (2) by the peopl e
through a- referendum (3) by a nmjority of
all the wunits of a Federal State; (4) by a
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special convocation, see C. F. strong Mydem
Political institutions, 5th Edition, pp. 133-
4, 146. Qur Constitution hag by article 368
chosen the first and a conbination of the
first and the third methods.

The special attributes of constitutiona

amendnment under art. 368 indicate that it 1is
not alawor a legislative act. Mrreover it

will be seen presently that the Constitution
makers could not have intended that the term
"law' in art. 13 (2) would include a consti-

tutional anmendment under art. 368.

If a constitutional amendnent creating a new
fundanental right and incorporating it in Part
1l werea law, it would not be open to the.
parliament by a subsequent constitution to
abrogate the new fundanental right for such an
amendnent would ‘be repugnant to Part JIII.
Bit the <conclusion is absurd for. the body
whi.ch created the right can surely take it
away by the sanme process.

Shri A K Sen-relied upon a decision of the
&l ahoma Suprene Court in Riley v. Carter(1)
where it was held that for some purposes the
Constitution of a State was one of the | aws of

the State. But even in-~ America, the term
"l aw does not ordi nary i ncl ude t he-
Constitution or a constitutional anmendnment in
this ‘connection, 1 will read the follow ng

passage  in Corpus Juris Secundum . Vol, XV
Title Constitutional Law Art. 1, P. 20:
I m5
"The term ’constitution is ordinarily
enployed to designate the organic law in
contradistinction to the termlaw, which is
general l y used to -designate statutes O
| egi sl ative enactnents. Accordingly the term
"l'aw.’ under this distinction does not include
a constitutional amendment. However, the term
“law may, in accordance with the context in
which it is used, conprehend or included
the constitution or a constitutional provision
or anmendnent. A statute and a constitution
al t hough of unequal dignity,, are both 'laws’,
and rest on the will of the people.”

(1) 88 A AL R 1008.

910

In our Constitution, the expression "law' does not include
either the constitution or a constitutional amendnent. For
all these reasons we nust hold that a constitutiona

amendnment under art. 368 is not a law within the nmeaning of
art. 13 (2).

I find no conflict between articles 13(2) and 368. The two
articles operate in different fields. Art. 13(2) operates
on laws; it mnmkes no express exception regarding a
constitutional amendment, because a constitutional amendment
is not alawand is outside its purview Art. 368 occupies
the field of constitutional anmendnents. It does not
particularly refer to the, articles in Part IIl and many
other articles, but on its true construction it gives the
power of anendi ng each and every provision of the Constitu-

tion and necessarily takes in Part Ill. Moreover, art. 368
gi ves the power of anending itself, and if express power for
amending the provisions of Part |1l were needed, such a

power could be taken by an anendnment of the article.
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It is said that the non-obstante clause in art. 35 shows
that the article is not anendable. No one has anmended art.
35 and the point does not arise. Moreover, the non-obstante
clause is to be found in articles 258(1), 364, 369, 370 and

371A. No one has suggested that these articles are not
amendabl e.

The next contention is that there are inplied Iimtations on
the anending power. It is said that apart fromart. 13 (2)
there are expressions in Part |1l which indicate that the
amendi ng power ,cannot touch Part 1I11. Part IIl is headed "
fundanmental rights". The right to nove the Supreme Court

for enforcement of the rights conferred by this Part is
guaranteed by art. 32 and cannot be suspended except as
ot herwi se provided for by the Constitution (art. 32(4)). It
is said that the terns "fundanental" and "guar ant ee"
indicate that the rights conferred by Part H are not
amendabl e. The argunent overl ooks the dynam c character of
the Constitution. Wile the Constitution is static, it is
the fundanmental |aw of the country, the rights conferred by
Part 111 _are, fundanental, the right wunder art. 32 is
guaranteed, and the principles of State policy enshrined in
Part |V are fundanental ' mthe governance of the country.
But the Constitutionis never at rest; it changes with the

progress of tinme. Art. 368 provides the nmeans for the
dynam ¢ changes in the Constitution. The scale cf values
enbodied in Parts |1l and IV is not imortal. Parts IIl and

IV being parts of the Constitution are not inmune from
amendnent under art. 368.

Demands for safeguards of the rights enbodied in Part 111
and |V may be traced to the Constitution of India Bill 1895,
the Congress Resolutions between 1917 and 1919, Ms.
Beasan’s Comonweal th of India Bill of 1925, the Report of
the Nehru Committee set up under the Congress Resolution in
1927, the Congress

911
Resol uti on of March. 1931 and the Sapru Report of 1945. The
American bill of rights,the constitutions of other countries

the declaration of human rights by the United Nations and
ot her decl arations and charters gave inpetus to the demand.
In this background the Constituent. Assenbly enbodied in
preanble to the Constitution the resolution to secure to all
citizens social, economic and political justice, liberty of
t hought, expression, belief, faith and worship, equality of
status and opportunity and fraternity assuring the dignity
of the individual and the wunity of +the nation and
i ncorporated saf eguards as to some human rights in Parts |11
and 1V of the Constitution after separating them into two

parts on the Irish nodel. Part Ill contains the passive
obligations of the State. It enshrines the right of life,
personal liberty, expression, assenbly, novenent, residence,

avocation, property, culture and education, constitutiona
renmedi es, and protection agai nst exploitation and obnoxious
penal laws. The State shall not deny these rights save as
provided in the Constitution. Part IV contains the active
obligations of the State. The State shall secure a socia
order in which social, econonic and political justice shal

inform all the institutions of national |ife. Wealth and
its source of production shall not be concentrated in the
hands of the few but shall be distributed so as to subserve

the comon good, and there shall be adequate means of
livelihood for all and equal pay for equal work. The State
shall endeavour to secure the health and strength of

workers, the right to work, to education and to assistance
in cases of want, just and hunmane conditions of work, a
living wage for workers, a uniformcivil code, free and
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conpul sory education for children. The State shall take
st eps to organi ze village panchayat s, pronot e t he
educational and econonic interests of the weaker sections of
the people, raise the level of nutrition and standard of
living, inprove public health. organize agricultural and
ani mal husbandry separate the judiciary fromexecutive and
pronote international peace and security.

The active obligations of the State under Part IV are not

justiciable. |If a law nade by the State in accordance with
the fundanental directives of Part IV comes in conflict with
the fundamental rights enbodied in Part Il the law to the

extent of repugnancy is void. Soon after the Constitution
cane into force, it becane apparent that laws for agrarian
and other reforns for inplenmenting the directives of Part |V

were liable to be struck down as they infringed the
provisions of Part Il. Fromtime to tinme constitutiona
amendnents were proposed wth the professed object of
val idating these | aws, superseding certain judicial inter-

pretations of the Constitution and curing defects in the
original ' Constitution. The First, Fourth, Sixteenth and
Seventeenth Anendnents nmade inportant changes in the
fundanental rights. The First anendnent introduced cl. (4)
in art. 15 enabling the State to make special provisions for
the benefit of the socially and

912

educationally backward class of «citizens, the,schedul ed
castes and the schedul ed tribes in derogation of articles 15
and 29,(2) with a viewto inplenent art. 46 and to supersede
the decision in State of Madras v. Champakam(1l), substituted
a newcl. (2) inart. 19 with retrospective effect chiefly
with a viewto be in publicorder within the permssible
restrictions and to supersede the decisions in_ Ronmesh
Thappar v. State of Madras(’'), Brij Bhushan v. State of
Del hi(-'),, amended cl. (6) of art. 19 with a viewto free
state trading nonopoly fromthe test of reasonable ness and
to supersede the decision in Mdti Lal v. Government of State
of Uttar Pradesh(). Under the stress of the First anmendnent
it is now suggested that Chanmpakamis case(’); Ronesh
Thappar’ s case(’') and WMotilal’'s(4) case were wrongl y
deci ded, and the anendnents of articles 15 and 19 were in
harmony with the original Constitution and made no real

change init. 1t is to be, noticed however that before the
First anmendnent no attenpt was nade to overrul e these cases,
and but for the amendnents, these judicial interpretations

of the Constitution would have continued to be the law of
the land. The Zamindari Abolition Acts were the subject of
bitter attack by the zani ndars. The Bihar _Act though
protected by cl. 6 of art. 31 fromattack under art. 31 was
struck down as violative of art. 14 by the Patna H gh  Court
(see the State of Bihar v. Mharajadhiraj Sri Kanmeshwar
Singh(5), while the Utar Pradesh Act (see Raja Surya Pa

Singh v. The State. of U P.) (6) and the Madhya Pradesh Act
(see Visweshwar Rao v. State.of Madhya Pradesh (7), though
upheld by the Hi gh Courts were under challenge in this
Court. The First amendment therefore introduced art. 31A

31B and the Ninth Schedule with a viewto give effect to the
policy of agrarian refornms, to secure distribution of |[|arge
bl ocks of land in the hands of the zamindars in conformty
with art. 39, and to i muni ze specially 13 State Acts form
attack under Part 1l1l. The validity of the First Amendnent
was upheld in Sri Sankari Prasad Singh Deo’' s case(8). The
Fourth amendnment changed art. 31(2) with a view to supersede
the decision in State of West Bengal v. Bel a Banerjee(9) and
to provide that the adequacy of conmpensation for property
conpul sorily acquired would not be justiciable, inserted d.
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(2A) in art. 31 with a view to supersede the decisions in
the State of West Bengal v. Subodh Gopal Bose("), Dwarka Das
Shrinivas v. Shol apur Spinning and Waving Co., Ltd., ("),

(1) [1951] S.C.R 525.

(2) [1950] S.C.R, 605.

(3) [1952] S.C.R 654.

(4) 1.L.R [1951] 1 All. 269.

(5) [1952] S.C.R 389 (A I.R 1951 Pat. 91).
(6) (1952] S.C.R 1056 (A.l.R 1961).

(7) [1952] S.C.R 1020. All. 674.)

(8) [1952] S.C.R 89. (9) [1954] S.C.R 558.
(10) 11954] S.C.R 587.(11) [1954] S.C.R 674.
913

Saghir Ahmad v. The State of Uttar Pradesh, (1) and to make
it clear that <clauses (1) and (2) of art. 31 relate to
different subject’ ~matters and a deprivation of property
short of transference of ownership or right to possession to
the State shoul d not be treated as conpul sory acquisition of
property. ~ The Fourth anendnent al so amended art. 31A with a
view to protect certain | aws other than agrarian laws and to
give effect to the policy of fixing ceiling limts on |and
hol di ngs and included seven nore Acts in the Ninth Schedul e.
One of the Acts (item 17) though upheld in Jupiter GCenera

I nsurance Co. v. Rajgopalan(2) was the subject of «criticism
in Dwarka Das’s case (3 ) . The Sixteenth amendnent anended
clauses (2), (3) and (4) of art. 19 to enable the inposition
of reasonabl e restrictions in the interest of t he
sovereignty and ‘integrity of India. The Sevent eent h
amendment anmended the definition of estate in art. 31A wth
a view to supersede the decisions in Karinbil Kunhi koman v.
State of Kerala (4 ) and A P. Krishnaswam Naidu v. State
of Madras(’') and added a proviso to art. 31A and i ncl uded 44
nore Acts in the Ninth Schedul e, as sone of the Acts had
been struck down as unconstitutional. The validity of the
Sevent eent h amendnent was upheldin Sajjan Singh’s case(’).
Si nce 1951, nunerous decisions of this Court have recogni sed
the validity of the First, (Fourth and Sevent eent h
amendnent s. If the rights conferred by Part 11l cannot be
abridged or taken away by constitutional anmendnents, al

t hese anmendnents woul d be invalid. The Constitution makers
could not have intended that the rights conferred by Part
TIT could not be altered for giving effect to the policy of

Part TV. Nor was it intended that defects in Part |1l could
not be cured or that possible errors in judicia
interpretations of Part |1l could not be rectified by

constitutional amendnents.

There are, other indications in the Constitution  that the
fundanental rights are not intended to be inviolable. Sone
of the articles nake express provision for abridgenent of
sone of the fundanental rights by |aw (see articles 16(3),
19(1) to (6), 22(3), 23(2), 25(2), 28(2), 31(4) to(6), 33,
34). Articles 358 and 359 enable the suspension of
fundanental rights during energency. Likew se, art. 368
enabl es amendrment of the Constitution including all the
provisions of Part I11.

It is argued that the preanble secures the liberties grouped

together in Part Ill and as the preanbl e cannot be anended,
Part 11l is not amendable. The argunent overl ooks that the
preanble is mrrored in the entire Constitution., |If the
rest of the Constitution is amendable, Part |1l cannot stand

on a hi gher

(1) [1954) S.C R 1218.
(3) [1954] S.C.R 674, 706.
(5) [1964] 7 S.C.R 82.
(2) AI1.R 1952 Pun. 9.
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(4) [1962] Supp. | S.C.R 829.
(6) [1965] 1 S.C.R 933.
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control the unanbiguous | anguage of the articles of the
Constitution, see’ Wnes, Legislative Executive and Judicia
Powers in Australia third edition, pp. 694-5; in Re Berubari
Uni on & Exchange of Enclaves("). The |last case decided that
the Parlianment can wunder art. 368 amend art. 1 of the
Constitution so as to enable the cession of a part of the
national territory to a foreign power, The Court brushed
aside the argunment that "in the transfer of the areas of
Berubari to Pakistan the fundanmental rights of thousands of
persons are involved." The case is an authority for the
proposition that the Parliament can lawfully nake a con-
stitutional anmendnent under art. 368 authorising cession of
a part of the national territory and thereby destroying the
f undanent al rights of the <citizens of t he Ef f ect ed
territory, and this power under art. 368 is not limted by
the preanbl e.

It is next-argued that the people of India in exercise of
their sovereign power have pl aced the fundanmental rights
beyond the reach of the anending power. Reliance is place
on the following passagein the judgnent of Patanjal

Sastri, J., in A K-~ Copalan V. The State of Madras(2):
"There can be no doubt that,the people of
India /'have, in exercise of ‘their sovereign

will as expressed in the Preanbl e, adopted the
denocratic ideal which assures to the citizen
the dignity of the;, individual. and other
cheri shed human values as a neans to the ful

evol ution and expression of his ~personality,
and in delegating to the Legislature the
executive and the Judiciary their respective

power s in the Constitution, reserved to
thensel ves certain fundanental rights, so-
called, | apprehend, because they have been

retai ned by the people and nade, paranmount to

the delegated powers, as in the

Ameri can Model ."
I find nothing in the passage <contrary to the Vi ew
unequi vocal ly expressed by the sane learned Judge in Sri
Sankari Prasad Singh Deo’ s(3) case that the fundanenta
rights are anendable. The power to franme the Constitution
was vested in the Constituent Assenmbly by s. 8 (1) of -the
I ndian | ndependence Act, 1947. ' The Constitution _though

legal in its origin was revolutionary in_ character and
accordingly the Constituent Assenbly exercised its powers of
framing the Constitution in the name of the people. The

objective resolution of the Assenbly passed on January 22,
1947

(1) [1960] 3 S.C R 250,261-2,281

(2)[1950] S.C.R 88, 98.

(3) (1952] s.C.R 89.
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sol emmly declared that all power and authority of sovereign
i ndependent India, its constituent parts, and organs and the
CGovernment were derived fromthe people. The preanble to
the Constitution declares that the people of India adopts,
enacts and gives to thensel ves the Constitution. In form
and in substance the Constitution emanates fromthe people.
By the Constitution. the people constituted thenselves into
a republic. Under the republic all public power is derived
from the people and is exercised by functionaries chosen
ei t her directly or ‘’indirectly by the peopl e. The
Parliament can exerci se only such powers as are del egated to
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it under the Constitution. The people acting through the
Constituent Assenbly reserved for thenselves certain rights
and |iberties and ordained that they shall not be «curtailed
by ordinary legislation. But the people by the sane Con-
stitution al so authorised the Parliament to make amendnents
to, the Constitution. |In the exercise of the anendi ng power
the Parlianent has anple authority to abridge or take away
the fundanmental rights under Part 111

It is wurged that the word ’'amend’ inposes the Ilimtation
t hat an amendnment rnmust be an i mpr ovenent of t he
Constitution. Reliance is placed on the dictumin Livernore
v. E C Wite(1): "On, the other hand, the significance of
the term ’'anendnent’ inplies such an addition or change
within the lines of the original instrunent as will effect
an i nprovenent, or better carry out the purpose for which it
was franed." Now an attack on the eighteenth anendment of
the U'S. Constitution based on this passage was brushed
aside by the U S Supreme Court in the decision in the
Nat i onal Pr ohi bi tion(2) case. The deci si on totally
negatived the contention that "an anendnent nust be confined
inits scope to, an alteration or inprovement of that which
is already contained in the Constitution and cannot change
its basic structure; include new grants of power to the
Federal Government nor relinquish, in the State those which
al r eady have been granted to it", see Cool ey on
Constitutional Law, Chapter IIl Art. 55 pp. 46 & 47. 1 may
al so read a passage from Corpus Juris Secundum Vol . XVI
title 'Constitutional Law, p. 26 thus: "The term ' amendnent
a-, used in the constitutional article giving Congress a
power of proposal includes additions to, as well as
corrections of, matters. already treated, and ‘there is
not hi ng there which suggests that it isused in a restricted
sense. "

Article 368 indicates that the term"amend" means "change".
The proviso is expressed to apply to amendnents which seek
to nmake any "change" in certain articles. The main part of
art. 368

(1) 102 Cal. 11 3-25 L.R A 312.

(2) Rhode Island v. Palner-253 U.S. 350 : 64 L. ed. 947,
960, 978.
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thus gives the power to amend or to make —changes in the
Consti tution. A change is not necessarily an unprovenent-.
Normally the <change is made with the object of mmking  an
i mprovenent, but the experinment may fail ~to achieve the
pur pose. Even the plain dictionary nmeaning of the word

"anmend" does not support the contention that  an~ amendnent
must take an inprovenent, see Oxford English Dictionary

where the word "anmend" is defined thus : "4. to  nmake
professed inprovenents (in a neasure before Parlianent);
formally to alter 'in detail, though practically it may be
to alter its principle so as to thwart it." The 1st, 4th
16th and. 17th Amendnent Acts nade changes in Part 111l of

the Constitution. Al the changes are authorized by art.
368.

It is argued that under the anending power, the basic
features .,of the Constitution cannot be anmended. Counse
said that they could not give an exhaustive catal ogue of the
basic features, but sovereignty, the republican form of
government the federal structure and the fundanental rights
were sone of the features. The Seventeenth Amendrment has
not derogated fromthe sovereignty, ,the republican form of
government and the federal structure, and ’'the question
whet her they can be touched by anendment does not arise for
deci sion. For the purposes of these cases, it is sufficient




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 130 of 157

to say- that the fundamental rights are within the reach of
the anendi ng power.

It is said that in the course of the last 16 years there
have been numerous amendments in our Constitution whereas
there have been very few anmendnents of the Anmeri can
Constitution during 'the last 175 years. Qur condition is
not conparable with the Anerican. The dynamcs of the
social revolution in our country nay require nore rapid
changes. Mor eover every part of our Constitution is nore
easily anendable than the Anerican. Alan dedhill in his
book "The Republic of India", 1951 Edition, pp. 74 & 75
sai d:

"The I ndiian Founding, Fathers were | ess
det er m ned t han wer e their Ameri can
predecessors to inpose rigidity on their
Constitution..................... The I ndian

Constitution assigns different degrees of
rigidity to its different parts, but any part
of it can be nore easily anended than the
Anerican Constitution."
It is said that the Parlianent is abusing its power of
amendnment by nmaking too many frequent changes. If the
Parliament ’'has the  power- to make the amendnents, the
choice of making- any particul ar amendnment nust be left to
it. Questions of policy cannot be debated in ' this Court.
The possibility of, abuse of a power is not the test of its
exi stence. In Wbb v. Qutrim(1) lord
(1) [1907] A C 81.
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Hobhouse said, "If they find that on the due construction of
the Act a legislative power falls within s 92, it would be
quite wong of themto deny its existence because by sone
possibility it wmy be abused, or Limt the range which
ot herwise would be open to the Dom nionParlianment"”, Wth
reference to the doctrine of inplied prohibition against the
exerci se of power ascertained in accordance with ordinary

rul es of construction, Knox C J., (in the Amal ganated Society
of Engineers v. The Adel aide Steans Conpany Limted and
others(1l) said, "It mnmeans the necessity of  protection
agai nst the aggression of sone outside-and possibly hostile
body. :It is based on distrust, Ilest powers, if once

conceded to the |east degree, mght be abused to the point
of destruction. But possible abuse of powers is no reason
in British law for Emting the natural force of the | anguage
creating them

The historical background in which the Constitution was
franed shows that the ideas enbodied in Part 111~ were not
intended to be i mutable. The Constituent Assenbly was corn
of representatives of the provinces elected by,the nmenbers
of the lower houses of the provincial |egislatures and
representatives of the Indian States elected by ‘“electora
colleges constituted by the rules. The draft Constitution
was rel eased on February 26, 1948Wiile the Constitution was

on the anvil it was envisaged the, future Parlianents would
be el ected on the basis of adult suffrage. Such a provision
was |l ater incorporated in art. 326 of the Constitution. In

a special article witten on August 15, 1948, Sir B., N Rau
remar ked

"It seens rather illogical that a constitution
should be settled by a sinple mgjority by an
assenbly elected indirectly on a very limted

franchise and that it should not be capable of
bei ng anended in the sane way by a Parlianent
el ected-and perhaps for the npbst Part el ected
directly by adult suffrage", (see B. N Rau
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Indias Constitution in the naking, 2nd

Edition p. 394).
The conditions in India were rapidly changing and the
country was in a state of flux politically and econonically.
Sir B. N Rau therefore recomrended that the Parlianent
should be enmpowered to amend the Constitution by its
ordinary law naking process for at least the first five
years. Earlier, para 8 of the Suggestions of the Indian
Nati onal Congress of May 12, 1946 and para 15 of the
Proposal of the Cabinet Mssion of May 16, 1946 had recom
mended simlar powers of revision by the Parlianment during
the initial years or at stated intervals. The Constituent
Assenbl y did not- accept these recomendat i ons. On
Septenber 17, 1949 an anendnent (No. 304) noved by Dr.
Deshnukh provi di ng
(1) 28 CL.R 129,151

Cf/67-13
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for amendrment” of the Constitution at any tine by a clear
majority in each house of Parlianent was negatived. The

Assenbly —was conscious that future Parlianents, elected on
the basis of adult suffrage would be nore representative,
but they took the view that art. 368 provided a sufficiently

flexible machi nery for amending all. part-, of the
Constitution. The Assenbly never entertain the proposa
that any part of the Constitution including Part IIl should

be beyond the reach of the, amending power. “As a matter of
fact, Dr. Deshmukh proposed an amendment (No. 212) habiting
any anmendnent of the rights with respect to property or
otherwise but on Septenber 17, 1949 he wthdrew this

proposal (we Constituent Assenbly Debates Vol . IV pp. 1
642-43) .

The best exposition of the Constitution is that which it has
recei ved from contenporaneous judicial deci si ons and
enact ment s. We find a rare unanimty of view anong Judges
and | egi sl ators from the very  comrencenent of the

Constitution that the fundanental rights are wthin the
reach of the anmending power. No one in the Parlianent
doubt ed this proposition when the Constitution First
Amendnment  Act of 1951 was passed. It is remarkable that
nost of the menbers of this Parlianment were al so. menbers of
the Constituent Assenbly. 1In, S. Krishnan-and O hers v. The
state of Madras(1l), a case decided on May 7, 1951 Bose, J.
sai d:

"My concept of a fundanental right is

somet hing which Parliament cannot touch save

by an anendment of the Constitution". ,
In Sri Sankari Prasad Singh Deo’s case(2), ' decided on
Cct ober 5, 1951, this Court expressly decided t hat -
fundanental rights could be abridged by a constitutiona
amendnent . This view was acted upon in all the subsequent
decisions and was reaffirmed in Sajjan Singh's case(3). Two
| earned Judges then expressed sonme doubt but even they
agreed with the rest of the Court in upholding the validity
of the amendnents.
A static systemof. laws is the worst tyranny that any

constitution can inpose upon a country.. An unanendable
constitution nmeans that all. reformand progress are at a
standstill. If Parlianent cannot anend Part |1l of the

Constitution even by recourse to art. 368, no other power
can do so. There is no, provision in the Constitution for
calling a convention for its revision or for subm ssion of
any proposal for anendnent to the referendum Even if power
to call a convention or to submit a proposal. to the refere
be taken by amendnent of art. 368, Part I11l. would sip
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remain  unanmendabl e on the assunption that a constitutiona

amendnment is a law. Not even the unani nbus vote of the 500

(1) [1951] S.C. R 621, 652.

(2) [1952] s. C R 89.

(3) [1965] 1 S. C R 933
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mllion citizens or their representatives, at a specia

convocation could anmend Part Il1l. The deadl ock could be
resolved by revolution only. Such a consequence was hot
i nt ended by the framers of the Constitution. The
Constitution is meant to endure.

It has been suggested that the Parliament may provide for
another Constituent Assenbly by anending the Constitution
and that Assenbly can amend Part 11l and take away or
abridge "the fundanental rights. Now if this proposition is
correct, a suitable amendnment of the Constitution nmay
provide that the Parlianent will be the Constituent Assenbly
and there upon the Parlianent may anend Part [11. If so, |
do not 'see why under the Constitution as it stands now, the
Parlianment ~cannot be regarded as a recreation of the
Constituent Assenbly. for-the special purpose of naking a
constitutional anmendnents wunder art. 368, and why the
amendi ng power cannot be regarded a a constituent power as
was held in Sri Sankari Prasad-Singh Deo’s (1) case.

The contention that the constitutional anendnents of Part
1l had the effect (I changing articles 226 and 245 and
could not be passed wthout conplying with the proviso to
art. 368 is not tenable; A constitutional anendment which
does not profess to amend- art. 226 directly or by inserting
or striking words therein cannot be regarded as seeking to
make, any change in it and thus falling wthin the
constitutional inhibition of the proviso. Art. 226 gives
power to the H gh Court throughout the territories in
relation to which it exercises jurisdiction to issue to any
person or authority within those territories directions,
orders and Wits for the enforcenent of any of the rights
conferred by Part |11 and for any purpose- The Seventeenth
Amendnent nade no direct changein art. 226. It made
changes in Part In and abridged or took away sone of the
rights conferred by that Part. As a result of the _changes,
sone of those rights no |onger exist and as the High Court
cannot issue wits for the enforcenent of those rights its
power under art. 226 is affected incidentally. But an
alteration in the area of its territories or in the nunber
of persons or authorities within those territories or in the
nunber of enforceable rights under Part 111 or other rights
incidentally affecting the Power of the High Court under
art. 226 cannot be regarded as an’ anmendnent of _that
article.

Art. 245 enpowers the Parlianent and the Legislatures-of,
the States to nake |aws subject to the provisions- of the

Consti tution. This power to make laws is subject to the
[imtations inposed by Part M The abridgenent of the rights
conferred by Part 11l by the Sevent eent h Amendnent

necessarily enlarged the scope of the |egislate power, —and
thus affected art. 245 indirectly. But the Seventeenth
amendment made no direct change in art. 145 and did not
amend it.

(1) [21952] S.C.R 89.
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Art 3 1B retrospectively validated the Acts nentioned in
the N nth Schedul e notwithstandi ng any judgnent decree or
order of any court though they take away or abridge the
rights conferred by Part Il1l. It is said that the Acts are
still-bom and cannot be validated. But by force of Art. 31B
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the Acts are deened never to have becone void and nust be
regarded as valid fromtheir inception. The power to anend
the Constitution carries with it the power to mnake a

retrospective amendnent. It is Said that art. 3 1B anends
art. 141 as it alters the |l aw declared by this Court on the
validity of the Acts. This argunment is basel ess. As the

Constitution is anmended retrospectively, the basis upon
whi ch the judgments of this Court were pronounced no |onger
exists, and the |law declared by this Court can have no
application. It is said that art. 3 1B is a law wth
respect to land and other matters within the conpetence of
the State Legislature, and the Parliament has no power to
enact such a law. The argunent is based on a nisconception

The Parlianent has not passed any of the Acts nentioned in
the N nth Schedule. Art. 3.1B removed the constitutiona

bar on the making of the Acts. Only the Parlianent could
renove the bar by the Constitution amendnent. |t has done
so by art. 3 1 B. The Parliament could anend each article in
Part 111 separately and provide that the Acts would be
protected from attack under each article. |Instead of amend-
ing each article separately, the Parlianent has by art. 3 1
B made a conprehensive anmendnent of all the articles by
providing that the Acts shall not be deened to be void on
the ground that they are-inconsistent with any of them The
Acts as they stood on the date of the Constitution
Amendnents are validated. By the last part of Art. 31B the
conpetent |egislatures will continue to the power to repea

or amend the Acts. 'The subsequent repeals and anendnments
are not validated.  If in future the conpetent " |egislature
passes a repealing or anmending Act which i's inconsistent
with Part 11l it will be void

|  have, therefore, coma to the conclusion that the First,
Fourt h, Si xt eent h and Sevent eent h Anmendnent s are
constitutional and amnot void. |f so, it is comon ground
that these petitions nust be

For the last 16 years the validity of constitutiona

amendments of fundanmental rights have been recogni zed by the
people and all the organs of the governnent 'including the
| egi sl ature, t he judiciary and t he executive.
Revol uti onary, social and econoni ¢ changes have taken place
on the strength of the First, Fourth and Seventeenth
Amendnents. Even if two views were possible on the question
of, the wvalidity of the anendnments, we should not now
reverse our previous decisions and pronounce them to be
i nvalid. Havi ng heard | engthy argunments on the question |
have

921

cone to the conclusion that the validity of the
constitutional anmendnents was rightly upheld in Sri  Sankari

Prasad Singh Deo’s(1) and Sajjan Singh s(2) cases and | find
no reason for over-ruling them

The First, Fourth and Seventeenth amendnent Acts are sub-
jected to bitter attacks because they strike it t he
entrenched property rights. But the abolition of the
zem ndari was a necessary reform It is the First
Constitution Anmendrment Act that nade this reform possible.
No | egal argunent can restore the outnoded feudal zemi ndari

system What has been done cannot be undone. The battle
for the past is lost. The legal argument necessarily
shifts. The proposition now is that the Constitution

Amendnent Acts nust be recognized to be valid in the past
but they nust be struck down for the future. The argunent
leans on the ready nmade Anerican doctrine of prospective
overruling.

Now the First, Fourth, Sixteenth and Seventeenth Amendment
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Acts take away and abridge the rights conferred by Part M
If they are laws they are necessarily rendered void by art.
13(2). If they are void, they do not legally exist from
their very inception. They cannot be valid from 1951 to
1967 and invalid thereafter. To say that they were valid in
the past and will be invalid in the future is to amend the
Constitution. Such a naked power of anmendnment of the
Constitution is not given to the Judges. The argunent for
the petitioners suffers froma double fallacy, the first
that the Parliament has no power to anend Part 1l so as to
abridge or take away the entrenched property rights, and the
second that the Judges have the power to make such an anend-
ment .
| rmay add that if the First and the Fourth anendnents are
valid, the Seventeenth must necessarily be valid. It is not
possible to say that the First and Fourth amendnents though
originally invalid- have now been validated by acquiescence.
If they infringed art. 13(2),t they were void from their
i nception. Referring to the 19th amendnent of the U S.
Constitution, Brandeis, J. said in Leser v. Garnett(3)

“Thi s Anmendnent is in character and

phraseol ogy precisely sinmlar to the 15th.

For each the sane nethod of adoption was

pur sued. One cannot be valid and the other
i nvalid. That the 15th i's' valid, although
rejected by six states, -including Maryland,
has been recogni zed and acted on for half a
century.......... The suggestion that the 15th

was i ncorporated in the Constitution,

(1) [1952] S.C.R 89. (2) [1965] 1 S.CR

933.

(3) 258 US 130 : 66 L.Ed.. 505, 511
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not in accordance with |aw but practically as

a war rmeasure, which has been validated by

acqui escence, cannot be entertained."
Moreover the Seventeenth anendnent has been acted upon and
its validity has been upheld by this Court in Sajjan Singh's
case. |If the First and the Fourth Amendnments are validated
by acqui escence, the Seventeenth is equally validated.
Bef ore concluding this judgnment | nust refer to some of the
speeches nade by the nmenmbers of the Constituent Assenmbly in
the course of debates on the draft Constitution. These
speeches cannot be wused as aids for interpreting the
Constitution. See State of Travancore-Cochin and others v.
The Bonbay Co. Ltd.(’-). Accordingly, | do not rely on them
as aids to construction. But | propose to refer to them as
Shri A K Sen relied heavily on the speeches of Dr. B. R
Anmbedkar . According to him the speeches of Dr. Anbedkar
show that he did not regard the fundanental rights as
anmendabl e. This contention is not supported . by t he
speeches. Sri Sen relied on the follow ng passage in the
speech of Dr. Anmbedkar on Septenber 17, 1949

"W divide the articles of the Constitution

under three categories. The first category is

the one which consists of articles which can

be, anended by Parlianment by a bare nmmjority.

The second set of articles are articles which

require two-thirds majority. If the future

Parliament wi shes to anmend any particular

article .which is not nentioned in Part |11

or- art. 304, all that is necessary for them

is to have two-thirds majority. They can

amend it.

M. President : OF Menbers present.
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Yes. Now, we have no doubt put articles in a
third .category where for the purposes of
amendnment the .nechanismis sonewhat different
or double. It requires two thirds nmjority
plus ratification by the, States."(2)
| understand this passage to nean that according to Dr. Am
bedkar an anmendnent of the articles nentioned in Part. 111
and 368 requires two-thirds majority plus ratification by
the States He seens to have assuned (as reported) that the

provisions of Part Il1l fall within the. proviso to art. 368.
But he never said that part IIl was s not anendale. He
mai nt ai ned consi stently that all the articles of the

Constitution are anmendable under art. 368 On Novenber 4,

1948, be. said
"The second neans adopted to avoid rigidity
and legalism is the provision for facility
wi t h-whi ch 't he
(1) (1952] S.C.R 1112.
(2) Constituent” Assenbly Debat Vol. IX p
1661.
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Constitution coul d be anended. The provisions
of the Constitution relating to the anendnent
of the Constitution divide the Articles of the
Constitution into two groups. In the one
group are placed Articles relating to (a) the
di stribution of |egislative powers between the
Centre and the States, (b) the ‘representation
of the States in Parliament, ~and (c) the
powers ~of | the Courts. All -other Articles
are placed in another group.~ Articles placed
in the second group cover a very |large part of
t he Constitution and  can be anended by
Parliament by a double majority, nanely, a
majority of not less than two-thirds of the
menbers of each House present and voting and
by a majority of the total nenbership of each
House. The anendnent of these Articles does
not require ratification by the States. It is
only in those Articles which are placed in
group one that an additional safeguard  of
ratification by the States is introduced. ~ One
can therefore safely sky that the Indian
Federation will not suffer fromthe faults  of
rigidity or legalism Its di sti ngui shing
feature is that it is a flexible Federation
The provisions relating to amendnment of the
Constitution have cone in for (a virulent
attack at the hands of the critics of the
Draft Constitution. it 1is said that t he
provi si ons contained in the Dr af t nake
amendnment difficult. It is proposed that the
Constitution should be anendable by a sinple
majority at Jleast for sone. years. The
argunent is subtle and ingenious. It is said
that this Constituent Assenbly is not elected
on adult suffrage while the future Parlianent
will be elected on adult suffrage and yet the
fornmer has been given the right to pass the
Constitution by a sinmple mgjority while ’'the

| atter has been denied the same right. It is
paraded as one of the absurdities of the Draft
Constitution. I nust repudiate the charge

because it is w thout foundation. To know how
simpl e are the provisions of the Draft
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On  Novenber -

Constitution in respect of anending the
Constitution one has only to study t he
provisions for anendnment contained in the
Anmeri can and Australian Constitutions.
"Compared to themthose contained in the Draft
Constitution will be found to be the sinplest.
"The Draft Constitution has elimnated the-
el aborate and difficult procedures such as a
decision- by a convention or are ferenduni
The Powers of amendments left with t he
Legi sl atures Central and Provincial. It is
only, for amendnent-, or specific matters-and
they are only few, that the ratification of
the State Legislatures is required.

924
Al other Articles of the Constitution are
left ~ to be anended by Parliament. The only

l[imtation is that it shall be done by a
majority, of not'less than two-thirds of the
nmenbers of each House present and voting and a
majority of  the total nmenbership of each
House. It is difficult to conceive a sinpler
met hod of amending the Constitution."(,")

On December 9, 1948 , Dr. Anbedkar said wth
reference to art. 32:

"The Constitution has invested the Suprene
Court with these rightsand these wits could
not 'be taken away unless and until t he
Constitution itself is anended by neans |eft
open to the |egislature."(2)

25, 1949, Dr. Anbedkar strongly refuted the

suggestion that fundanental rights should be absolute and

unal t er abl e.

He said:
"The condemnati on of the Constitution ' largely
cones fromtwo quarters, the Comunist Party

and the Socialist Party.......... The second
thing that the Socialists want is that the
Fundanent al Ri ght's nent i oned in the

Constitution nust be absolute and without any
[imtations so that if their Party comes into
power, they would have the unfettered freedom
not merely to criticize, but also to overthrow
the State............ Jefferson, the  great
Ameri can statesman who played so great a part
in the naking of the Anerican Constitution

has expressed some- very weighty views which
makers of Constitution can never ~afford to
i gnor e. In one place, he has said:- "W may
consi der each generation as a distinct nation

with a right, by the will of the majority, to
bi nd t hensel ves, but none to bi-nd t he

succeedi ng generati on, nor e t han the
i nhabitants of another country. In anot her
pl ace, he has sai d: " The i dea - that

institutions established for the use of the
nati on cannot be touched or nodified, even to
make them answer their end, because of rights
gratuitously supposed in those enployed to
manage the mn the trust for the public, may
perhaps be a Salutary provision against the
abuses of a nonarch, but is nost absurd
against the nation itself. Yet our |awers
and priests generally inculcate this doctrine,
and suppose that preceding generations held
the earth nore freely than we do; had a right
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to i mpose laws on us, unal terabl e by
oursel ves, and
(1) Constituent Assenbly Debates Vol. 7, pp
35-6, 43-4.
(2) Constituent Assenbly Debates Vol. 7,
953.

925
that we, in the |like manner, can nake | aws and
i npose burdens on future generations, which
they wll have no right to alter; in fine,
that the earth belongs to the dead and not the
l[iving. | admit that what Jefferson has said
is not merely true, but is absolutely true.
There can be no question about it. Had the
Consti t uent Assenbly departed from this
principle laid down by Jefferson it would

certainly be liable to blane, even to
condemmat i on. But. I ask, has it? Qite the
contrary. One has only to exam ne the

provision relating to the amendnent of the
Constitution: The Assenbly has not only
refrained fromputting a seal of finality and
infallibility upon this Constitution by
denying to the people the right to amend the
Constitution as in Canada or by making the
amendnment of the Constitution subject to the
ful fil ment of ext raordi nary terns and
condi'tions as in Anerica of Australia but has
provi ded a nost facile procedure for anending
the Constitution. | challenge any of the
critics of the Constitution to prove that any
Constituent Assenbly anywhere'in the world
has, in the circunstances in which this
country finds itself, provided such a facile
procedure for the anendment of the Constitu-
tion. |If those who are dissatisfied with the
Constitution have  only to obtain a 2/3
majority and if they cannot obtain even a two-
thirds majority in the parliament elected on
adul t franchise in their favour, their
di ssatisfaction wth the Constitution cannot
be deemred to be shared by the gener a

public.’ (1)
On Novenber 11, 1948, Pandit Jawahar Lal Nehru
sai d:

"And remenber this, that while we want this
Constitution to be as solid and as pernanent a
structure as we can nmake it,  neverthel ess
there is no permanence in Constitutions.

There should be a certain flexibility.” I'f you
nmake anything rigid and permanent, you stop a
Nation's growth, the growh of living vita
organi c peopl e. Therefore it has to be

flexible."(2)

The views of Jefferson echoed by Anbedkar and Nehru were

nore power f ul

expressed by Thonmas Paine in 1791

"There never did, there never will, and there
never can, exist a parlianent, or any
description of nen, or any generation of men,
in any country, possessed of the

(1) Constituent Assenbly Debates Vol. | 1,
pp. 975-6.

(2) Constituent Assenbly Debates Vol. 7, p.
322.

926




http://JUDIS.NIC. I N SUPREME COURT OF | NDI A Page 138 of 157
right or the power of binding and controuling
posterity to the end of tinme', or of
conmandi ng for ever how the world. shall be
gover ned, or who shall govern it-, and
therefore al | such cl auses, acts or

declarations by which the nakers of them
attenpt to do what they have neither the right
nor the power to do, nor take power to
execute, are in thenselves null and void.
Every age and generation nust be as free to
act for itself in all cases as the ages and
generations which preceded it. The vanity and
presunption . of governing beyond the grave is
the nost ridiculous and insolent of al
tyranni es. Man has no property in man;
nei ther~ hasany generation a property in the
generations which are to follow. The parlia-
ment of the people of 1688 or of any other
period, had no nore right to dispose of the
peopl e of the present day, or to bind or to
controul themin any shape whatever, than the
parliament~ or the people of the present day
have to di spose of, bind or controul those who
are to |live a hundred or - a thousand years
hence. Every GCenerationis, and nust be,
conpetent to all the purposes which its
occasions require. It is-the living, and not
the ‘'dead, that are to be accompdat ed. When
man ceases to be, his power and his wants
cease with him ~and having no longer any
partici pation in the concerns of this World,
he has no |onger any authority in ‘directing
who shall be its governors, or how its
gover nnent shal | be organized, or how
admi nistered." (See 'R ghts of Man’ by Thomas
Pai ne, unabridged edition by H B. Bonner, pp.
3 &4).
For the reasons given above, | agree with Wanchoo, J. that
the wit petitions nust be dism ssed.
In the result, the wit petitions are disnissed wthout
costs.
Ramaswam, J. | have perused the judgnent —of ny |earned
Br ot her Wanchoo, J. and | agree with his conclusion that the
Constitution (Seventeenth Anendrment) Act, 1964 is legally
valid, but in view of the inportance.of the constitutiona
issues raised in this case | would prefer to state, my own
reasons in a separate judgnent.
In these petitions which have been filed under Art. 32 of
the Constitution, a conmon guestion ari ses for
determ nation, viz.,. whether the Constitution (Seventeenth
Anmendnent) Act, 1964 which anmends Art. 31 A and 3 1 B of the
Constitution is ultra vires- and unconstitutional,
927
The petitioners are affected either by the Punjab Security
of Land Tenures Act, 1954. (Act X of 1953) or by the Msore
Land Refornms Act (Act 10 of 1962) as anended by Act 1 1965
whi ch were added to the 9th Schedul e of the Constitution by
the inpugned Act and, their contention is that the inpugned
Act being unconstitutional and invalid , the validity of the
two Acts by which they are affected cannot be saved.
The inpugned Act consists of three sections. The first
section. gives its short title. Section 2 (i) adds a
proviso to d.. (1) of Art.. 3 1-A after the existing
proviso. This proviso reads, thus:
"Provided further that where any | aw makes any
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provision for the acquisition by the State of
any estate and where any |and conpri sed
therein is held by a person under his persona

cultivation, it shall not be lawful for the
State to acquire any portion of such land as
iswithinthe ceiling limt applicable to him
under any law for the time being in force or
any building or structure standing thereon or
appurtenant thereto, unless the law relating
to the acquisition of such land, building or
structure, provi des f or paynent of
conpensation at a rate which shall not be |ess
than the nmarket val ue thereof."

Section 2(ii) substitutes the followi ng sub-
clause for sub-cl. (a) of cl. (2) of Art. 31-A

"(a) the expression ’'estate’ shal I, in
relation to any local area, have the sane
nmeani ng- as that  expression or its | oca

equi valent-has in the existing law relating
force in that area and all to land tenures in
al so incl ude-
(i) any jagir, inam or nuafi or ot her
simlar grant-and in the States-of Madras and
Keral a, any ianmam right;
(ii)/ any land held under ryotwari settlenent;
(iii) any land held or let for purposes of
agriculture or for purposes ancillary there
to, including wast |and, forest land, |land for
post ure or ones of buildings and ot her
structures occupied by cultivators. of [|and,
agricultural 1abourers and village artisans;"
Section 3 anends the 9th Schedul e by adding 44 entries to
it.
In dealing with the question about the validity of the im
pugned Act, it is necessary to consider the scope and effect
of the provisions contained in-Art. 368 of the Constitution
because the nmmin controversy inthe present applications
turns upon:the-
928
decision of the question as to what is the construction of
that Article. Article 368 reads as foll ows:
"An anmendnent of this Constitution may be
initiated only by the introduction of a Bill
for the-purpose in either House of Parlianent,
and when the Bill is passed in each House by a
majority of the total menbership of that House
and by a majority of not |less than two-thirds
of the nenbers of that House present. and
voting, it shall be presented to the President
for his assent and upon such assent  being

given to the Bill, the Constitution shal
stand anmended in accordance with the terns of
the Bil

Provided that if such anendnent seeks to  make
any change

(a) Article 5, article 55, article, 73,
article 162 or

article 241, or

(b) Chapter 1V of Part V, Chapter V of Part
VI, or Chapter | of Part X, or

(c) any of the Lists in the Seventh Schedul e,

or
(d) t he representation of St ates in
Parliament, or

(e) the provisions of this article,
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t he anmendnment shall also require to be
ratified by the Legislatures of not |ess than
one-hal f of the States by resolutions to that
ef fect passed by those. Legislatures before
the Bill making provision for such amendnent
is presented to the President for assent.”
It is necessary at this stage to set out briefly the history
of Arts. ..31-A and 31-B. These Articles were added to the
Constitution with retrospective effect by s. 4 of the
Constitution (First Amendnment) Act, 1951. Soon after the
promul gation of the Constitution, the political party in
power, conmmanding as it did a mpjority of votes in the
several State legislatures as well as in Parlianent, carried
out radical neasures of agrarian reformin Bihar, nmay be
referred to as Zam ndari Abolition Acts. Certain zam ndars,
feeling thensel ves aggrieved, attacked the validity of those
Acts in courts of law on the ground that they contravened

the ’fundamental rights conferred on themby Part 11l of the
Consti tution. The Hi gh Court of Patna held that the Act
passed iii Bi har was unconstitutional while the H gh Courts

of Al | ahabad~ and Nagpur upheld the wvalidity of t he
corresponding legislation in Utar Pradesh and Madhya
Pradesh respectively (See Kaneshwar Uttar Pradesh and Madhya
Pradesh by enacting | egi sl ati on which

929

V. State of Bihar(l) and Surya Pal v. U P.. Governnent(1).
The parties aggrieved by these respective  decisions had
filed appeals by special |eave beforethis Court.At the same
time petitions had also been preferred before this Court
under Art. 32 by certain other Zam ndars, seeking the
determ nation of the sanme issues It was atstage that the
Uni on CGovernment, with a view to put an-endall this
l[itigation and to renedy what they considered to be certain
defects brought to light in the work of ~ the Constitution
brought forward a bill to anend the Constitution, | which,
after wundergoing anendnents in various particulars, was
passed by the require majority as the Constitution (First
Amendnent) Act, 1951 by which Arts. 31-A and 31-B were added
to the Constitution. That was the first step taken by
Parliament to assist the process of legislation to bring
about agrarian reform by introducing Articles 31-A and 31-
B. The second step in the sane direction was taken by
Parlianment in 1955 by anending Art. 31-A by the Constitution
(Fourth Anendnment) Act, 1955.. The object of this —amendnent
was to widen the scope of agrarian reformand to confer on
the legislative nmeasures adopted in that ‘behalf inmunity

from a possible attack that they contravened’ t he
fundanmental rights of citizens. In other  words, the
anmendnment Protected the |egislative nmeasures in respect of
certain other itens of agrarian and soci al wel fare

| egislation, which affected the proprietary rights of
certain citizens. At the time when the first anendnent was
made, Art. 31-B expressly provided that none, of the,  Acts
and Regul ations specified in the 9th Schedul e, nor any  of
the provisions thereof, shall be deened to be void or ever
to have becone void on the ground that t hey wer e
inconsistent with or took: away or abridged any of the
rights conferred by Part 111, and it added that
notw t hst andi ng any judgment, decree or order of any Court
or tribunal to the contrary, each of the said Acts and
Regul ations shall subject to the power of any conpetent
| egi slature to repeal or anend, continue in force. At this
time, 19 Acts were listed in Schedule 9, and they were thus
effectively validated. One nmore Act was added to this [ist
by the Anendnment Act of 1955, so that as a result of the
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second anmendnent, the Schedul e contained 20 Acts which were
val i dat ed

It appears that notw thstanding these anendnents, certain
other |legislative nmeasures adopted by different States for
the purpose of giving effect to the agrarian policy of the
party in power, were effectively challenged. For instance,
the Karinbil Kunhi koman v. State of Kerala(3), the wvalidity
of the Kerala Agrarian Relations Act (IV of 1961) was
chall enged by wit petitions filed under Art. 32, and as a
result of the majority decision of this Court, the whole Act
was struck down. The decision of this

(1) A-I-R 1951 Pat. 91 (2) A l.R 1951 All. 674.

(3)[1962] Supp. 1 S.CR 829.
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Court was pronounced on Decenber 5, 1961. In A P. Krishna-
swam Naidu v. The State of Madras(l) the constitutionality
of the Madras Land Reforms (Fixation of Ceiling on Land) Act
(146. /58 of 1961) was the subject matter of debate, and by
the decision of this Court pronounced, on March 9, 1964, it
was declared that the whol e Act was invalid. It appears
that the Rajas than Tenancy Act 11l of 1955 and the
Mahar ashtra Agricul tural Lands (Ceiling and Hol di ngs) Act 27
of 1961 had been simlarly declared invalid, and in
consequence, Parlianent ~ thought it necessary to make a
further amendnent in Art: 31-B so as to gave the validity of
these Acts which had been struck down and of other sinilar
Acts which were likely to be challenged. Wth that object
in view, the inpugned Act has enacted S. 3 by which 44 Acts
have been added to Schedule 9. It is therefore clear that
the object of the First, Fourth and the Sevent eent h
Amendnents of the Constitution was to help the State
Legislatures to give effect to neasures of agrarian reform
in a broad and conprehensive sense in the interests of a
very large section of Indian ,citizens  whose social and
economn ¢ wel fare closely depends on the per sui t of
progressive agrarian policy.

The first question presented for determnation in this case
is whether the inpugned Act, in so far as it purports to
take away or abridge any of the fundanental rights conferred

by Par t I[1l .or the Constitution,falls within the
prohibition of Art. 13 (2) which provides that "the State,
"shall, not nmake any | aw which takes away or  abridges the
rights conferred by this Part and any |aw nmde in
contravention of this clause shall to the extent of -the
Contravention, be void". In other words, the argunent, of

the petitioners was that the law to which Art, 13(2)
applies, would include a | aw passed by Parliament by virtue
of its constituent power to anmend the Constitution, and. so,
its wvalidity will have. to be tested by Art. 13(2) itself.
It was contended that the State" includes Parliament” wthin
Art. 12 and "l aw' must include, a constitutional anmendment.
It was said that it was the deliberate intention of the
franers of the Constitution, who realised the sanctity of
the fundanmental rights conferred by Part 111, to nake them
i mune frominterference not only by ordinary | ans passed by
the legislatures in the country but also fromconstitutiona

amendnent s. In ny opinion, there is no substance in this
argunent . - Al t hough "l aw' nmust ordinarily i ncl ude
constitutional law, there is "a juristic distinction between
ordinary law nmade in exercise of |legislative power and
constitutional law which is Made in exercise of constituent
power. In a witten federal formof Constitution there is a
clear and well-known distinction between the law of the
Constitution and ordinary | aw made by the | egislature on the
basi s of separation of powers and
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(1)[1964] 7 S.C. R 82.

931
pursuant to the power of |aw making conferred by the Consti -
tution (See Dicey on 'Law of the Constitution, Tenth: Edn
p. 110, Jennings, 'Law and the Constitution” pp. 62-64, and
"Anerican Jurisprudence’, 2nd Edn. Vol. 16, p. 181). In
such a witten Constitution, the anendnent of t he
Constitution is .a substantive, constituent act which is
nmade in the exercise, of the sovereign power which created
the Constitution and which is effected by a special neans,
nanely, by a predesigned fundanental procedure unconnected
with ordinary legislation. The anending power under Art.
368 is hence sui generis and cannot be, conpared to the | aw
nmaki ng power of Parlianent pursuant to Art. 246 read wth
List | and 111. It follows that the expresSion "law' in
Art. 13(2) of the Constitution cannot be construed as
including an amendnent of the Constitution which is by
Parliament in exercise of, its sovereign constituent power,
but nust nean |aw nmade by Parliament in its |egislative
capacity :pursuant to the powers of | aw maki ng given by the
Constitution itself under Art. 246 read with Lists | and In
of the 7th Schedule. It is also clear, on the sanme line of
reasoning, that "law in Art. 13(2) cannot be construed so
as to include 'l aw” made by Parlianent under Arts. 4, 169,
392, 5th Schedule Part D and 6th Schedule para 2 1. The
anmendi ng power of Parlianment exercised under these Articles
stands on the sane as the constitutional -anendnent made
under Art. U8 so far as Art. 13(2) is concerned and does
not fall within the definition of law within the neaning of
this last article.
It is necessary to add that the definition of "law in Art.
13(3) does not include in terns a constitutional anmendnents
though it includes "any Odi nance,, order,  bye-law, . rule,
regul ation, notification, customor usage ". It should be
noticed that The |[|anguage. of Art. 3 6 8 is perfectly
general and enpowers Parlianment to-amend the Constitution
wi t hout any exception Whatsoever. H 1 ad it been /intended
by the Constitution-makers that the fundanmental rights
guaranteed under Part 11l should be conpletely outside the
scope of Art. 368, it is reasonable to assune that they
woul d have made an express provision to that effect. I't
was stressed by the petitioners during the course 'of the,
argunent that Part |11 is headed as ' Fundanental Ri ghts" and
that Art. 32 "guarantee's’ the right to nove the Suprene
Court by appropriate proceedings for enforcement of rights
conferred by Part M But the expression "fundanental™ in the
phrase "Fundanmental Rights" neans that such rights are
fundanental vis-a-vis the laws of the |egislatures and. the

acts of the executive authorities nentioned in Art. 12. It
cannot be suggested, that the expression "fundanmental " lifts
the fundanental rights above the Constitution itself.

Simlarly, the expression "guaranteed in Art. 32(1) and
32(4) neans that the right to nove the Suprene Court for
enforcenent of fundanental rights w thout
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exhausting the, normal channels through the Hi gh Courts or
the lower courts is guaranteed. This expression also does
not place the fundamental rights above the Constitution

| proceed to consider the next question arising in this
case, the scope of the anmending power under Art. 368 of the
Constitution. It is contended on behalf of the petitioners
that Art. 368 nerely | ays down the procedure for anmendnent
and does not vest the amendi ng power as such in any agency
constituted under that article. | amunable to accept this
argunent as correct Part XX of the Constitution which
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contains only Art. 368 is described as a Part dealing wth
the Amendment of the Constitution and Art. 368 which
prescri bes the procedure for amendnent of the Constitution,
begi ns by saying that an anendment of this Constitution nay

be initiated in the manner therein indicated. In M
pi nion, the expression "anmendment of the Constitution" in
Art. 368 plainly and unanbi guously nmeans anmendnent of al

the provisions of the Constitution. It is unreasonable to

suggest that what Art. 368 provides is only the nechanics of
the procedure to be followed in amending the Constitution
wi t hout indicating which provisions of the Constitution can
be amended and which cannot. Such a restrictive
construction of the substantive part of Art. 368 would be
clearly wuntenable. The significant fact , that a separate
Part has been devoted in the Constitution for "anendnent of
the Constitution and there-is only one Article in that Part
shows that both the power to amend and the procedure to

amend «are enacted in Art. 368. Again, the words "the
Constitution -shall~ stand amended in accordance wth the
terns of the Bill" in Art. 368 clearly contenplate and

provide for the power to anend after the requisite procedure
has been foll owed. Besides, the words used in the proviso
unanbi guously indicate that the substantive part of the
article applied toall the provisions of the Constitution.
It is on that basic assunption that the proviso prescribes a
specific procedure /in respect of the anmendnent of ,the
articles nentioned in cls. (a) to (e) thereof. Therefore it
must be held that when Art. 368 confers on Parlianent the
right to amend the Constitution the power in question can be
exerci sed over all the provisions of the Constitution. How
the power should be exercised, has to be determ ned by
reference to the question as to whether the proposed
amendnment falls under the substantive part of Art. 368, or
whether it attracts the procedure contained in the proviso.

It was suggested for the petitioners that the power of
amendment is to be found in Arts. 246 and 248 of the

constitution read with item 97 of List | of /the 7th
Schedule. | do not think that it is possible to accept this
argunent. Article 246 stats that

933

Parliament has exclusive power to make |aws with respect to
matters enunmerated in List | in the Seventh —Schedul e, ~ and

Art. 248, simlarly, confers power on Parlianment to nmake any
law with respect to any matter not enunerated in the
Concurrent List or State List. But the power of | awnaki ng
in Arts. 246 and 248 is "subject to the provisions of this

Constitution". It is apparent that the power of
constitutional amendnent cannot fall within these Articles,
because it is illogical and a contradiction in terns to say

that the anending power can be exercised and at the sane
time it is "subject to the provisions of, the Constitution".
It was then submitted on behalf of the petitioners that the
amendi ng power under Art. 368 is subject to the doctrine of
inmplied limtations. |In other words, it was contended that
even if Art. 368 confers the power of. anmendnment, it was not
a general but restricted power confined only to t he
amendabl e provisions of the Constitution, the anmendability
of such provision being deternmined by the nature and
character of the respective provision. It was argued, for
i nstance, that the anendi ng power cannot be used to abolish
the conpact of the Union or to destroy the denocratic
character of the Constitution teeing individual and mnority
ri ghts. It was said that the Constitution was a permanent
conpact of the States, that the federal character of the
States was individual, and that the existence of any. of the
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States as part of the federal Conpact Cannot4be put an end

to by the power of amendnent. It was also said that the
chapter of fundamental rights of the Constitution cannot be
the subject-matter of any anmendnent under Art. 368. It was

contended that the preanble to the Constitution declaring
that India was a sovereign denocratic republic was beyond
the scope of the anending Power. it, was suggested that
ot her basic, features of the Constitution were the Articles
rel ating to. distribution of legislative powers, t he
Parliamentary form of Governnment and the establishnent of
Supreme Court and the Hi gh, Courts in the various States.

I am unable to accept this argument as correct. If the
Constitution-nmakers considered that there were certain basic
features of the Constitution which were pernmanent it. is
must unlikely that they shoul d not have expressly said in
Art 368 that these basic features were. not amendabl e. On
t he contrary, the Constitution-makers have expressly
provided.  that Art. 368 itself should be anmendable by the
process indicated in the proviso to that Article. This cir-
cunstance is significant and suggests. that all the articles
of the Constitution are amendable either under the proviso
to Art. 368 or under the main part of that Article. In W
opinion, there is no roomfor an. inplication in the
construction of Art. 368. So far as the federal character
of the Constitution is concerned, it was held by this Court
in State of Wst Bengal v. Union of

a/67-14
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India(l) that the federal structure is not an essential pan
of our Constitution and there i's no conpact between the
States and themis no dual citizenship in India.. It was
pointed out in that case that there was no constitutiona

guar ant ee agai nst the alteration of boundaries of the
St at es. By An. 3 the Parlianment is by law authorised to
form a new State by redistribution of the territory of a.
State or by uniting two or nore States or parts of States or
by uniting any territory to a part of any State, to/increase
the area of any State, to dimnish the area of any State to
alter the boundaries of any State, and to alter the nane of
any State. In In Re The Berubari ‘Union and Exchange of
Encl aves (2) it was argued that the |Indo-Pakistan  agreenent
with regard to Berubari could not be inplemented even by
| egi sl ati on under Art. 368 because of the Iimtation inposed
by the preanble to the Constitution and that ~such an
agreement could not be inplenented by a referendum The
argunent was rejected by this Court and it was held that the
preamble could not, ’'in i any way, |imt the power of
Parliament to cede parts of the national territory. On
behalf of the petitioners the argunent was s that ' the
chapter on fundanental rights was the basic feature, of the
Constitution and cannot be the subj ect of the -anending
power under Art 368. It was argued that the freedons of
denocratic life are secured by the chapter on fundanenta

rigits and dignity of the individual cannot be preserved if
any of the fundanental rights is altered or dinm nished. It
is not possible to accept this argunment as correct. The
concepts of liberty and equality are changing and dynamc
and hence the notion of permanency or inmmutability cannot be

attached to any of the fundanmental rights. The Directive
Princi pl es of Part |1V are as f undanent al as the
constitutional rights enbodied in Part IIl and Art. 37

i nposes a constitutional duty upon the States to apply these
principles in making |laws. Reference should in particular
be made to Art. 39(b) which enjoins upon the State to direct
its policy towards securing that the ownership and contro
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of the material resources of the conmunity are SO
distributed as best to subserve the common good. Art. 3 8
i mposes a duty upon, the State to pronpte the welfare of the
peopl e by securing and protecting as effectively as it may,

a social order in which justice, social, economc and
political, shall informall the institutions of the nationa
life. | have already said that the | anguage of Art. 368 is
cl ear and unanbi guous in support of, the viewthat there is
no inplied linmtation on the anending power. In Principle
al so it aPPears unreasonable to suggest t hat t he

Constitution-makers wanted to provide that the fundanenta
rights guaranteed by the Constitution should never be

touched by way of, anmendnent. In nodern denocratic thought

| there are two nmain trends-- the liberal idea of individua

"rights

(1) [1964] 1 S.C R 371 p 405. (2) [1960] 3 S.C. R 250.
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protecting the individual and the denocratic idea proper pro
claimng /'theequality of rights and popular sovereignty
The gradual extension of theidea of equality frompolitica
to economic and social fields inthe nodern State has led to
the problens of social security, econonic pl anni ng
and industrial welfare legislation. The inplenentation and
har moni sati on of these. sonewhat conflicting principles is a
dynam ¢ t ask. The adj ust nent bet ween freedom and
conpul si on, between the rights of individuals and the socia
interest and welfare nust necessarily be a natter for
changing needs and' conditions. The proper  approach is
therefore to look upon the fundanental rights of the
i ndi vidual as conditioned by the social responsibility, by
the necessities of the Society, by the balancing of
interests and not as pre-ordai ned and ~untouchable " private
ri ghts.

As pointed out forcefully by Laski

"The struggl e for freedom is I argely
transferred from the plane of political to
that of economc rights. Men becone | ess

interested in the abstract fragnent of politi-
cal power an individual can securethan/in the
use of massed pressure of the groups to which
they belong to secure an increasing share of
the social Product. |Individualismgives way
before socialism The roots of |I|iberty are
held to be in the ownership and control of the
instruments of production by the -state, the
latter wusing its power to distribute the
results of its regulation wth ~increasing
approximation to equality. So long, as there
is inequality, it is argued, there cannot be

liberty.
The historic inevitability of this “evol ution
was seen a century ago by de tocqueville. It

is interesting to conpare his insistence that
the denocratization of political power nmeant
equal ity and that its absence would be
regarded by the nmasses as oppression with the
argument of Lord Action that liberty and
equal ity are antitheses. To the latter
liberty was essentially an autocratic ideal

denocracy destroyed individuality, which was
the very pith of liberty, by seeking identity
of conditions. The nodem enphasis is rather
toward the principle that material equality is
growi ng inescapable and that the affirmtion
of personality nust be effective upon an
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imuaterial plane. it is found that doing as

one likes, subject only to the denmands of
peace, is i nconpati bl e with ei t her
i nternational or nunicipal necessities. We
pass from contract to relation as
we have
passed fromstatus to contract. Men are so
involved in intricate networks of relations
that the place for their
936
liberty is in a sphere where their behaviour
does not inpinge upon that self-affirmation of
others which is liberty."
(Encycl opaedi a of the Social Sciences, Vol. [|X 445.).
It nmust :not be forgotten that the fundamental right guaran-
teed- by Art. 31, for. instance. is not absolute. It should
be not that cl. (4) of that Article, provides an exception
to the requirenents of cl. (2). 'Clause (4) relates ’'to

Bills- of 'a State Legislature relating to public acquisition
whi ch wer'e pendi ng at the-comencenent of fhe Co’ stitution
If such —a Bill has been passed and assented to by the
President, the Courts shall have no jurisdiction to question
the validity of such l'aw on'the of contravention of cl. (2),
ie., on the ground that it does not- provi de for
conpensation or that it has been enacted without a public
purpose. Cl ause (6) of the, Article is another exception to

cl. (2) and provides for ouster of  jurisdiction of the
Courts. While cl. (4) relates to Bills pending in the State
Legi sl ature at the encenent of the Consistitution, cl. (6)
relates to Bills enacted by the State within IS | nonths

bef ore comencenent of the Constitution i.e., Acts providing
for public acquisition which were enacted not earlier than
July 26, 1948. |If the President certifies’ ’'such an Act
within 3 nmonths fromthe commencenent of the Constitution
the Courts shall have no jurisdiction to invalidate that Act
on the ground of contravention of cl. (2) of that  Article
Simlarly, the scheme of Art( 19 indicates that the
fundanental rights guaranted by sub-cls. (a) to (g) of cl

(1) can be validly regulated in the |light of the  provisions
contained in cls. (2) to (6) of Art. 19. In - other  words,
the schene of Art.19 is two-fold; the fundamental rights of
the citizens are of paranount inportance, but even the -said
fundanental rights can be regulated to serve the interests
of t he general public or ot her obj ects nent i oned
respectively incls. (2) to (6) of Art. 19.- It is right to
state that the purposes for which fundanmental rights can be
regul ated which are s specified in cls. (2) to (6), could
not have been assumed by the Constitution-nmakers to be

static and incapable of expansion. It cannot be assuned
that the Constitution-makers intended to forge a politica
strait jacket for generations to cone. The Constitution-
makers , nust have anticipated that in dealing wth,

soci oeconom ¢ probl ems which the legislatures may have to
face fromtime to time, the concepts of public interest —and
ot her inportant considerations which are the basis of «c¢ls.
(2) to (6), may change and nay even expand. As Hol nes’ J.

has sai d in  Abrans V. United St at es (1)
"the .,Constitution is an experiMent, as all life is- an
experiment". It is therefore legitinate to assume that the

Consti tution-makers

(1) 250 U.S. 616, 630.
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i ntended that Parlianent should be conmpetent to make anend-
ments in these rights so as to neet the challenge of the
problems which wmay arise in the course of socioeconomc
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progress and devel opment of the country. I find it
therefore difficult to accept the argunent of t he
petitioners thal the Constitution-makers contenplated that

fundanental rights enshrined in Part 11l were finally and
i Mmutably settled and determined once and for all and these
rights are beyond the anbit of any future amendnment. Today

at a time when absolutes are discredited, it nust riot be
too readily assuned that there are basic features of the
Constitution which shackl e the amendi ng power and which take
precedence over the general welfare of the nation and the
need for agrarian and social reform
In construing Art. 368 it is noreover essential to renenber
the nature and subject-matter of that Article and to
interpret it subjectae materies. The power of anmendnent is
in point of quality an adjunct of sovereignty. It is in
truth the exercise of the highest sovereign :power in the
St ate. I f the anendi ng power is an adjunct of sovereignty
it does not Admt ~of any Ilimtations. This view is
expressed by Dicey in "Law of the Constitution", 10th Edn.
at page 148 as foll ows
“Hence t he power of amending the constitution
has been placed, so to speak, outside the
constitution,~ and that the | egal sovereignty
of the United States resides in the States’
governments as fornmng one aggregate body
represented by three-fourths of the severa
States at any time. belonging to the Union."
A simlar viewis stated by Lord Bryce in" "The" Anerican
Commonweal th", Vol. 1, ch. XXXI'l, page 366. Lester
Bernhardt Orfield states,as follows in his book he Amending
of the Federal Constitution"
"In the last analysis, one is brought to the
conclusion that sovereignty in the United
States, if it can be said to exist at all, is
| ocated in the amendi ng body. The anending
body has often beep referred to as the
sovereign, because(it neets the fest of the
| ocation of sovereignty. As WIIoughby has
sai d:
"In all those cases in which, owing to the
di stribution of governing power, there s
doubt as to the political body in which the
Sovereignty rests, the test to be applied is

the determnation of which authority has, ~in
t he last instance, the Ilegal power to
determine its own conpetence as well as that
of others’.

938

Applying the criteria of sovereignty which
were laid down at the beginning of this
chapter, the anending, body is sovereign as a
matter of both |law and fact. Article Five
expressly creates the anendi ng body. Yet in a
certain manner of speaking the anendi ng  body
may be said to exist as a matter of fact since
it could proceed to alter Article Five or any
other part of the Constitution. Wiile it is
true that the sovereign cannot act otherw se
than in conpliance with law, it is wequally
true that it creates the law in accordance
with which it is to act."
In his book "Constitutional Law of the United States", Hugh
Evander WIllis says that the doctrine of amendability of the
Constitution is based on the doctrine of the sovereignty of
the people ,and that-it has no such inmplied limtations as
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that an anmendment shall not contain a new grant of , power
nor be in the formof |egislation, nor change "our dual form
of governnment nor change the protection of the Bill of

Ri ghts, nor rmake any other change in the Constitution.”
James G Randal |l al so enunciates the proposition that when a
constitutional anendment is adopted "it is done not by the
"general government, but by the suprenme sovereign power of
the nation i.e., the people, acting through State Legis-
atures or State conventions" and that "the anending power
is 'equivalent to the Constitution-makin power and is wholly
above "t he aut hority of t he Feder al CGover nment " -
(" Constitutional Pro Under Lincoln’, p. 395). , The |I|ega
position is summarised by Burdick at page 48 of his
treaties "The Law of the American Constitution as follows :
"The result of ‘the National Prohibition Cases
(253 U'S. 350) seens to be that there is no
[imt to the power to anend the Constitution
except that a State may not wthout its
consent be deprived of its equal suffrage in
the Senate. To out the case npbst extrenely,
this neans that by action of two-third, of
bot h Houses of Congress and of t he,
| egi sl atures in three-fourths , of the states

all of the powers of the national- governnent
could be surrendered to the States, or all of
the reserved powers of the States could be
transferred to the federal governnment. It s

only public opinion acting upon these agencies
whi ch . places any - check wupon the anending
power . But the alternative to this result
would be - to recognize- the power of the
Supreme Court to veto the will of the people
expressed in a consti t uti onal amendnent
wi t hout any possibility of ‘the reversal of the
court’s action except through revolution."
939
The matter has been clearly put by George Vedel in Manue
El ementaire De Droit Constitutionnel (Recueil Sirey) at page
117 as follows :
"Truly speaking no constitution prohibits for ever its
amendment or its amendnent in all its aspects
But it can prohibit for exanple, the amendnent (revision)
during a certain tine (the Constitution of 1791) or it can
prohi bit the anmendnent (revision) on this or that point (as
in the Constitution of 1875) which prohibits anmendnent of
t he republican form of GCovernment and the present
Constitution follows the sanme rule.
But this prohibition has only a political but no juridica
value. In truth fromthe juridical viewpoint a declaration
of absolute , constitutional immutability cannot be
i magi ned. The Constituent power being the suprenme power in
t he state cannot be fettered, even by itself. For
exanpl e,article 95 of our constitution stipulates, "The
republican form of Government cannot be the subject of a
proposal for anmendnent.
But juridically the obstacle which this provision puts in
the way of an amendnent of the republican form of governnent
can be lifted as foll ows.
It is enough to abrogate, by way of anendment (revision) the
article 95 cited, above. After this, the obstacle being
renoved, a second anendrment can deal with the republican
form of Government.
In practice, this corresponds to the idea that t he
constituent assenbly of today cannot bind the nation of
tonorrow. "
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the argunent of inplied limtation was advanced by M. N C.
Chatterji and it was contended that item No. 3 of the |ndo-
Paki stan Agreenent providing for a division of Berubari
Uni on between India and Paki stan was outside the power of
constitutional anendment and that the preanble to the,
Constitution did not permt the disnmenbernment of India but
preserved the integrity of the territory of India. The
argunent was rejected by this Court and it was held that
Parliament acting under Art. 368 can nake a law to give
effect to and inplement the Agreenent in question or to pass
a law anending Art. 3 so as to cover cases of cession of the
territory of India and thereafter nake a law under the
anended Art. 3 to inplement the Agreenent.

(1) [1960] 3 S.C.R 250.
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There is al so anot her aspect of the matter to be taken into
account . I f the fundamental rights are unanmendable and if

Art. 368 does not include any such power it follows that the
amendnment ~ of ;” say, ‘Art. 31 by insertion of Arts. 31-A and

31-B can only be nade by a violent revolution. It was
suggest ed for the petitioners that an alteration of
f undanent al rights could be nade by convening a- new

Constituent Assenbly outside the frame-work of the present
Constitution, but it is doubtful if the proceeding,., of the
new Constituent Assenbly will have, "any legal validity, for
the reason is that if the Constitution provides its own
nmet hod of anmendment, any other nethod of amendnent of the
Constitution will. ‘be wunconstitutional and  void. For
instance, in GCeorge S. Hawke v. Harvey C.. Smith, as
Secretairy of State of OChio(l) it was held by the Supreme
Court of the U S A that Referendum provisions. of State
Constitutions’ and statutes cannot be applied in t he
"ratification or rejection of amendments to the Federa
Constitution without violating the requirenents of Article 5
of such Constitution and that such ratification shall be by
the |legislatures of the-several states, or by conventions
therein, as Congress shall decide. It was held in that case
that the injunction was properly issued against the «calling
of a referendum el ection on the act of the |egislature of a
State ratifying an amendnent to the Federal — Constitution
If, therefore, the petitioners are right in their contention
that Art. 31 is not amendable within the frame-work of ~the
present Constitution, the only other recourse for making the
amendnment would, as | have already said, be by revolution
and not through, peaceful neans, It cannot be  reasonably
supposed. that the Constitution-makers contem plated that
Art. 31 or any other article on fundanental rights should be
altered by a-violent revolution and not by peaceful change.
It was observed in Feigenspan v. Bodi ne (2)
"I'f the plaintiff is right inits contention
of lack of power to insert the Eighteenth
Anmendnent into the United States Constitution
because of its subject matter. it foll ows that
there is no way to incorporate it and others

of like character into the national organic
| aw, except, through revol ution. This, the
plaintiff concedes, is t he i nevitable
conclusion of its contention. This is so

starting a proposition that the judicial mnd
may be pardoned for not readily acceding to
it, and for insisting that only the nost
convi nci ng reasons wil | justify "its
accept ance. "
I am therefore, of the opinion that the petitioners Are
unable to make good their argunent on this aspect of: the
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case.
It was then contended for the petitioners,that there would
be

anomalies if Art. 368 is interpreted to have no inplied
limta-

(1) 64 L. Ed. 871. (2)264 Fed. 186.
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tions. It was said that the nore inportant articles of the

Constitution can be anended by the procedure nentioned in
the substantive part of Art. 368 but the Iess inportant
articles would require ratification by the |egislatures of
not less than half of the States under the proviso to that
Article. It was argued that the fundanental rights and al so
Art. 32 could be anended by the majority of two-thirds of
the nenbers of Parliament but Art. 226 cannot be anended
unless there was ratification of the |legislatures of not
| ess than hal f- of the States, It was pointed out that Arts.
54 and 55 were nore difficult to amend but not Art. 52.
Simlarly, Art.’ 162 required ratification of the States but
not Art. 163 which related to the "Council of Mnisters to
aid and -advise the Governor in ‘the exercise of hi s
functions. In ny opinion the argument proceeds on a
m sconception. The scheme of Art. 368 is not to divide the
Articles of the Constitution into two  categories, Vviz.,
i nportant and not so important Article. /It was contenpl ated
by the Constitution-makers that the anmending power in the
main part of Art. 368 should extend to each and every
article of the Constitution but in the case of such articles
which related to the federal principles or the relation of
the States with the Union, the ratification of the
| egi sl atures of at |east half the States shoul d be  obtained
for any amendnment. It was also contended that if Art. 368
was construed without any inplied Iimtation the anending
power under that Article could be used for subverting the
Consti tution. Both M. Asoke, Sen and M. Pal ki wal a
resorted to the method of reduction-ad absurdem’M pointing
out the abuses that mght occur if there were no limtations
on the power to amend. It was suggested that Parlianent
nay, by a constitutional amendnent , abol i sh t he
parliamentary system of government or repeal the chapter of
fundanmental rights or divide India into. two States, or even

reintroduce the rule of a nonarch. |It.. —is inconceivable
that ’'Parlianent should wutilise the anending power for
bringi ng about any of these contingencies. It is, ~however,
not pernissible, in the first place, to assunmethat in a
matter of constitutional amendnent there will be abuse of
power and then utilise it as a test for finding out the
scope of the anending power. This Court “has declared

repeatedly that the possibility of abuse is not to be / used
as a test of the existence or extent of a |legal power [See
for exanple, State of West Bengal v. Union of India(l), at

page 407]. In the second place, the anmending power 'is a
power, of an altogether different kind from the ordinary
governmental power and if an abuse occurs,, it occurs at the

hands of Parlianent and the State Legislatures representing
an extraordinary mmjority of the people, so that for al

practical purposes it nmay be said to be the people, or at
| east. the highest agent of the people, and one exercising

sovereign powers. It is therefore

(1) [1964]1 s.C. R 371
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anonal ous to speak of 'abuse’ of a power of this
description. In the last analysis, political nachinery and
artificial limtations wll not protect the people from

t hensel ves. The perpetuity of our denocratic institutions
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wi || depend not upon special nechani sns or devices, nor even
upon any particular |legislation, but rather wupon t he
character and intelligence and the good conscience of our
peopl e thensel ves. As observed by Frankfurter, 1. in
Ameri can Federation of Labour v. Anerican Sash & Door Co. (1)
"But a denocracy need rely on the courts to
save it from its own unwi sdom If it is
alert-and without alertness by the people
there can be no enduring denocracy unw se or
unfair legislation can readily be renoved from

the statute books. It is by such vigilance
over its representatives that denocracy proves
itself"

| pass on to consider the next objection of the petitioners
that the true purpose and object of the inmpugned Act was to
| egislate in respect of land and that |egislation 1n respect
of land falls within the jurisdiction of State |egislatures
under Entry 18 of List 11, and the argunent was. that since
the State Legislatures alone can make laws in respect of
| and, Parlianment had no right to pass the inmpugned Act. The
argunent —was based on the assunption that the inpugned Act
purports to be, and in fact is, a piece of land |legislation

It was urged. that the schenme of Arts. 245 and 246 of the
Constitution 'clearly showS that Parliament has no right to
nmake a law in respect of |land, and since the inmpugned Act is
a legislative neasure in relation to land, it is in Valid.
In rmy opinion, the argunent is based upon a- misconception

Whet the inmpugned Act purports to do i's not to nmake any | and
legislation but to protect and validate the |egislative
nmeasures in respect  of agrarian reforns passed by the
different State Legislatures in the country by granting them
imunity fromattack based on the plea that they contravene
f undanent al rights. The inpugned  Act ~was passed by
Parliament in exercise of the amendi ng power conferred by
Art. 368 and it is inpossible to accept the argunent  that
the constitutional power of amendment can be fettered by
Arts. 245 and 246 or by the legislative Lists. It was
argued for, the petitioners that Parlianment cannot  validate
a law Wiich it has no Power to enact. The proposition holds
good where the validity on inpugned Act turns-on whether the
subject-matter falls within or without the jurisdiction  of
the |legislature which passed it. But to nake a |aw which
contravenes the Constitution constitutionally valid is a
matter of constitutional anendnent, and as such it falls
within the exclusive power of Parliament ~and within the
amendi ng power conferred by Art. 368. | amaccordingly of
the opinion that the petitioners are unable to

(1) 335 U.S. 538, 556.
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substantiate their argunent on this aspect of the case. I

should like to add that in Lesser v. Garnett(1), in-Nationa

Prohi bition Cases(2 ) and in United States v. Sprague(3), a
simlar argunent Was advanced to the effect that a
constitutional amendnent was not valid if it was in the form
of |egislation. But the argunent was rejected by the
Supreme Court of the U S.A in all the three cases.

It remains to deal with the objection of the petitioners
that the newly inserted articles 31-A and 31-B require
ratification of the State |egislatures under the proviso to
Art. 368 of the Constitution because these articles deprive
the Hgh Courts of the power to issue appropriate wits
under Art. 226 of the Constitution. | do not "think there
is any substance in this argunment. The inpugned Act does
not purport to change the provisions of Art. 226 and it

cannot be, said even to have that effect directly or in any
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substantial nmeasure. It is manifest that the newy inserted
articles do | not either in terns or in effect seek to nmnake
any change in Art. 226 of the Constitution. Article 31-A
ai ns " at saving laws providing for t he conpul sory
acquisition by the State of a certain kind-of property from
the operation of article 13 read wth other relevant

articles in Part |11l, while article 31-b purports to
validate certain specified Acts g Regulations, already
passed, which, but for such a; provision , would be Iliable

to be inmpugned under Art. 13 It is therefore’ not correct to
say that the powers of Hi gh Courts to issue wits is, in’any
way, affected. The jurisdiaction 'of the H gh Courts remains
just the same as it Was before. Only' a certain category-of
cases has been excluded fromthe purview of Part Il and the
Hi gh Courts can no longer intervene, not because their
Jurisdiction or powers have been curtailed in any manner or
to. any but because there woul d be no occasi on hereafter for
the exercise of their power in such cases. As | have
already said, the effect of  the inpugned Act on the
jurisdiction of the Hi gh Courts under Art. 226 of the, Con-
stitution-is not direct but only incidental in character and
therefore the contention " of ‘the petitioners on this point
against the validity of the inmpugned Act nust be rejected.
It is well-settled that in examning a constitutiona
guestion of this/character, it is legitinate to consider
whet her the inpugned legislation is a legislation directly
in respect of the subject-matter covered by any particular
article of the Constitution or whether touches the said
articles only incidentally or indirectly. In A K CGopal an
v. The State of Madras (4), kania , CJ., had occasion to
consider the validity of theargunment that, the Preventive
detention order resulted in the detention of the applicant
in a cell, and so, it contravened his fundanmental " rights
guar ant eed by
(1) 258 U. S. 130.
(2)253 U. S. 350.
(3) 282 U.S. 716.
(4) [1950] S.C. R 88- 101.
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Art. 19(1)(a), (b), (c), (d), (e) and (g)., Rejecting this
argunent, the l|earned Chief Justice observed that the true
approach in dealing with such a question was only to
consi der the directness of the |l egislation and not what will
be the result of the detention otherwi se valid, on the nbpde
of the detenu's life. On that ground al one;, he was inclined
to rej ect t he contention t hat t he or der of
detention.contravened the fundanmental rights guaranteed to
the petitioner under Art. 19(1). At page 100 of the report,
Kania, C J., stated as follows :
"As the preventive detention order results in
the detention of the applicant in a - cell it
was contended on his behalf that the rights
specified in Article 19(1) (a), (b), (c), (d),
(e) and (g) have been infringed. [t —was
argued t hat because of his detention he cannot
have a free right to speech as and where he
desired and the sane argunent was urged in
respect of the rest of the rights nmentioned in
sub- cl auses (b), (c), (d) (e) and (9).
Al though this argunent is advanced in a case
which deals wth preventive detention, if
correct, it should be applicable in the case
of punitive detention also to any one
sentenced to a termof inprisonment under the
rel evant section of the Indian Penal Code. So
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considered, the argunent nust «clearly be
rejected. 1In spite of the saving clauses (2)

to (6), permitting abridgenent of the rights
connected with each of t hem punitive
detention under several sections of the Pena
Code, i.e., for theft, cheating, forgery and
even ordinary assault, will be illegaL Unless
such conclusion necessarily follows from the
article, it is obvious that such construction

shoul d be avoided. In ny opinion

h result
is. clearly not the out come of the
Constitution, The article has to be read

wi t hout any pre-conceived notions. So read,
it clearly neans that the legislation to be
exam ned nmust be directly in respect of one of
the rights mentioned in the sub-cl auses. | f
there is a legislation directly attenpting to
control a citizen' s freedom of speech or ex-
pression, or his right to assenble peaceably
and without arns, etc., the question whether
that legislation is saved by the relevant
saving ~clause of article 19 will arise. I f,
however, the legislationis not directly in
respect ~of any of these subjects but as a,
result /of the operation of other |I|egislation
for ' instance, for punitive or preventive
detention, his right under any of these sub-
clauses is abridged, the question of the

application of article 19 does not arise. M
true approach is only to consider the direct-
ness of the legislation and not what will be

the result of the detention otherw se " valid,
on the node of the detenu’'s
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l[ife. On that , short ground, in nmy opinion
this argunment about the infringenent of the
rights nmentioned inarticle 19(1) ‘generally
must fail. Arty other construction put on the
article, it seens to nme , will be unreason-
It is true that the opinion thus expressed by Kania, C J. in
the case of A. K Copalan v. The State of Mudras(-) did  not
receive, the concurrence of the other |earned Judges who
heard the said case. Subsequently, however, in Ram Singh &
QO hers v. The State of Delhi & Anr.(2) the said observations

were cited with approval by the Full Court. The sane.
principle was accepted by this Court in Express ~Newspapers
(Pvt.) Ltd. v. The Union of India(’'), in ‘the mgjority

judgrment in Atiabari Tea Co. Ltd. v. The State of Assam (4 )
and in Naresh Shridhar Mrajkar v. The State of
Maharashtra("),. Applying the sanme principle to the present

case, consi der that the effect of the inmpugned Act on the
powers of the H gh Court under Art. 226 is indirect and
incidental and not direct. | hold that the inmpugned Act

falls under the substantive part of Art. 368 because the
obj ect of the inpugned Act is to anmend the relevant Articles
in Part 11l which confer fundanmental rights on citizens and
not -to change the power of the H gh Courts under Art. 226.

In this connection | should like to refer to another aspect
of the mtter. The question about the wvalidity of the
Constitution (First Anendnent) Act has been considered by,
this Court in Sri Sankari Prasad Singh Deo v. Union of India
and State of Bihar(6). |In that case, the validity of the
said Amendment Act was chal l enged, firstly, on the ground
that the newly inserted Arts. 31 -A and 31-B sought to make

Suc
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changes in Arts. 132 and 136 in Ch. 1V of Part V and Art.
226 in Ch. V of Part VI. The second ground was that the
amendnent was invalid because it related to legislation in
respect of land. It was also urged, in the third place,
that though it my be open to Parliament to amend the
provisions in respect of fundamental rights contained in
Part I TT, the anendnent nade in that behalf would have to be
tested in the |light of provisions of Art. 13(2) of the
Constitution. The argurment was that the lawto which Art.
13(2) applied would include a | aw passed by Parlianent by
virtue of its constituent power to anend the Constitution,
and so, its validity will have to be tested by Art. 13(2)
itself. Al these argunents were rejected by this Court and
it was held in that case that the Constitution (First
Amendnent) Act was legally valid. The sane question arose
for consideration in Sajjan Singh v. State of Rajasthan (7)
with regard to thevalidity of the Constitution (Seventeenth
Amendnent) Act, 1964. In that case, the petitioners in
their

(1) [1950-S.C. R 88.

(2) [1951] S.C. 'R 451, 456.

(3) [1959] S.C R 12,129-30.

(4) [1961] 1 S.C R 809, 864.

(5) [1966] 3 S.C.R 744, (6) [1995] 1 S.C.R
89.
(7) [1963] 1 S.C. R  933.
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Wit  Petitions in this Court contended that
the Constitution (Seventeenth Amendnent)’ Act
was constitutionally invalid since the powers
Prescribed by Art. 226 which is-in  Ch. vV,
Part VI of the Constitution Were likely to be
affected by the Seventeenth Anmendnent, and
therefore the special procedure laid down
under Art. 368 shoul d have been fol |l owed. It
was further contended in that case that the
decision of this court in Sankari Prasads(1)
case should be ‘reconsidered. ' Bot h t he
contentions were re-, rejected by this  Court
by’ a majority Judgnent and it was held that
the Constitution (Seventeenth Anendment) Act
amended the fundanental rights solely with the
obj ect of assisting the State Legislatures to
give effect to the soci oeconom c policy of the
party inpower and its effect-on Art. 226 was
i ncident and insignificant and the -inpugned
Act therefore fell under the substantive part
of Art. 368 and did not attract the proviso to
that article. It was further held. by /'this
Court that there Was no justification for re-
considering Sankari Prasad' s(1l) case. On
behal f of the respondents it was submtted by
the Additional Solicitor- Generat that  this
was a very strong case for the

application of the principle of stare decisis.
ny opinion, this contention nmust be accepted
as correct.If the argunents urged by the
petitioners are to prevail it would | eadto the
i nevitabl e consequence that the amendnents
made to the Constitution both in 1951 and in
1955 would be rendered invalid and. a |arge
nunber of decisions dealing with the wvalidity
of the Acts included in the 9th Schedul e which
were pronounced by this Court ever since, the
decision in Sankari Prasad’ s(1l) case was dec-
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| ared, would al so-have to be overrul ed. It
was also pointed out that Parlianment, the
CGovernment and the people have acted on the,
faith of the decision of this Court in Sankari
Prasad’ s(1) case and titles to property have
been transferred, obligations have been
incurred and rights have been acquird in the
i mpl enentation of the legislation included in
the 9th Schedul e.

The, effect of land reform legislation has
been clearly summarised in ch. WVIIIl of Draft
Qutline on Fourth Plan as follows

"Fifteen years ago when the First Plan was
being fornmulated, internmediary tenures |ike
zam ndaris, jagirs and i nans covered nore than
40 per  cent of the area. There were |arge
disparities in +the ownership of Iland held
under ryotwari tenurer which covered the other
60 per cent area; and’ a substantial portion
of the land was cultivated through tenants at-

will and share-croppers-who paid about one
hal f the produce as rent. Mst holdings were
small and fragnented. Besides, there was a
| arge popul ation of |andless agricultura
| abour ers. In t hese condi tions, t he,
principal. neasures recommended for securing
t he obj ec-

(1)[2952] S.C.R 89.-
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tives of the land policy were the abolition of
internediary tenures, reformof ~the tenancy
system including fixation of fair rent at
one-fifth to one-fourth of the grossproduce,
security of | tenure for the tenant, bringing
tenants into direct relationship with the
State and investing in them ownership of |and.
A ceiling on | and hol ding was al so recmended
so that some surplus land, nmay be nade
avail able for redistribution to the | andless
agricultural workers. - Another inmportant part
of, the proganme was consolidation of
agricultural holdings and increse in the size-
of the operational unit to an econonic scale
t hrough cooperative nethods.

Aboiition of Internediaries.-During the past
15 vyears, progress has been made in  severa
directions. Theprogramme for the abolition of
i nternediaries has been carried out
practically all over, the country. About 20
mllion tenants of former intermediaries’ cane
into direct relationship with the State and
becane owners of their holdings. State
CGovernments are now engaged in the assessnent
and paynent of conpensation. There were sone
initial delays but a considerable progress hag
been nmde in this direction in recent vyears
and it is hoped that the issue of conpensatory

bonds will be conmpleted in another two years.
Tenancy Reform-TO deal with the problem of
tenants-at-will in the ryotwari areas and of

"sub’-tenants in the zam ndari areas, a good
deal of legislation has been enacted.

Provi si ons for security of tenure, for
bringing theminto direct relation wth the
State and converting them into owner s




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 156 of 157

have’ been nmade in several States. As a
result, about 3 million tenants and share-
croppers have acquired ownership of 'Mre than
7 mllion acres.
Ceiling on Hol dings. Laws inposing ceiling on
agri,cultural holdings bave been enacted in
all- the States.ln the fornmer Punjab area
however the State Governnent has the power to
settle tenants on land in excess of the
permssible limt although it has not set a
ceiling on ownership. According to avail able
reports over 2 mllion acres of surplus areas
in excess of the ceiling limts have, been
decl ar ed or t aken possessi on of by
Gover nnent . "
It is true that the principle of stare decisis my not
strictly apply to, a decision.on a constitutional point.
There /s no restriction in the Constitution itself which
prevents this Court - fromreviewing its earlier decisions or
even to depart fromthemin the interest of public good. It
is true that the problem of  construing constitutiona
provi si ons cannot be adequately solved by nerely adopting
948
the literal construction of the words used in, the various
articles. The Constitution is an organi ¢ docunent and it is
intended to serve as a guide to the solution of changing
problenms which the Court’ nmay have to face  from tine to
time. It is manifest that in a progressive  and dynamc
soci ety the character of these problens is bound to change
with the inevitabl e consequence that the relevant words used
in the Constitution nay also change their ~neaning and
si gni ficance. Even so., the Court is reluctant to accede
to, the suggestion that its earlier  decisions should be
frequently reviewed or departed from _I'n such a case the
test should be : what is the nature of the error alleged in
the earlier decision, what is its inmpact on the public  good
and what is the conpelling character of the considerations
urged in support of the contrary view. It is also a
rel evant factor that the earlier decision has been followed
in, a large nunber of cases, that titles to property have
passed and multitude of rights and obligations -have been
created in consequence of the earlier decision. I have
already dealt wth the nmerits of the contention of the
petitioners with regard to the validity of the inpugned Act
and | have given reasons for holding that the inpugned Act
is constitutionally wvalid and the contentions ,of the
petitioners are unsound. Even on the assunption that it is
possible to take a different viewand to hold that the

i mpugned Act is unconstitutional | amof opinion that ' the
principle of state decisis nust be applied to the present
case and t he plea nade by t he, petitioners for

reconsi deration of Sankari Prasad(1l) case and the deci sion
in Sajjan Singh v. State of Rajasohan(2) is whol |'y
unjustified and must be rejected.

In Wit Petition No. 202 of 1966, it was contended by M.
Nanmbyar that the continuance of the Proclanmation of
Emer gency under Art. 352 of the Constitution was a gross
violation of power because the enmergency had ceased to
exi st . It was al so contended that Art. 358 should be so
construed as to confine its operation on to legislative or
executive action relevant to the Proclamati on of Energency.
It was submitted that the Mysore State was rot a border area
and the land reform legislation of that State had no
rel evant-connection wth the Proclanmation of Energency and
the fundamental rights conferred by Art. 19 cannot be
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suspended so far as the petitions are concerned. | do not
think that it is necessary to express any opinion on these
points because the Wit Petition rmust fail on the other
grounds which | have al ready discussed above. It 1is also
not necessary for me to express an opinion on the doctrine
of prospective overruling of |egislation

For the reasons already expressed | hold that all these
petitions fail and should be dismissed, but there will be no
order as to

Petitions dism ssed.

Cost s.

G C

(1) [1952] S.C.R 89.

(2) [1965] S.C.R 933.
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