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ACT:

Constitution(FirstAmendment)Act,1951, Arts. 31A,

31B-Validity--Constitution ofIndia, 1950,Arts.13(2),

368,379,392--ProvisionalParliament--Powerto amend

Constitution-Constitution(RemovalofDifficulties)Order

No.2of1950--Validity--AmendmentofConstitution--Proce-

dure--Billamendedby Legislature--Amendment curtailing



fundamentalrights--Amendmentaffectingland--Validityof

AmendingAct.

HEADNOTE:

TheConstitution(FirstAmendment)Act,1951,which has

inserted,interalia,Arts.31Aand3lBinthe Constitution

ofIndiaisnotultraviresorunconstitutional.

TheprovisionalParliamentiscompetenttoexercise the

powerofamendingtheConstitutionunderArt.368.The fact

thatthesaidarticlereferstothetwoHousesofthe Par-

liamentandthePresidentseparatelyandnottotheParlia-

ment,doesnotleadtotheinferencethatthebodywhichis



investedwiththepowertoamendisnottheParliamentbuta

differentbodyconsistingofthetwoHouses.

Thewords"allthepowersconferredbytheprovisionsof

thisConstitutiononParliament"inArt.379arenot con-

finedtosuchpowersascouldbeexercisedbytheprovision-

alParliamentconsistingofasinglechamber,butare wide

enough toincludethepowertoamendtheConstitution con-

ferredbyArt.368.

The Constitution(RemovalofDifficulties)OrderNo.2

madebythePresidentonthe26thJanuary, 1950,which

purportstoadaptArt.368byomitting"eitherHouseof"

and"ineachHouse"andsubstituting"Parliament"for"that



House"isnot
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90

beyond thepowersconferredonhimbyArt.39:1andultra

vires. ThereisnothinginArt.392tosuggestthat the

Presidentshouldwait,beforeadaptingaparticulararticle,

tilltheoccasionactuallyarosefortheprovisionalParlia-

menttoexercisethepowerconferredbythearticle.

The viewthatArt.368isacompletecodeinitselfin

respectoftheprocedureprovidedbyitanddoesnotcontem-

plateanyamendmentofaBillforamendmentoftheConstitu-

tionafterithasbeenintroduced,andthatiftheBillis

amendedduringitspassagethroughtheHouse,theamendment



Actcannotbesaidtohavebeenpassedinconformity with

theprocedureprescribedbyArt.368andwouldbeinvalid,

iserroneous.

Although"law"mustordinarilyincludeconstitutional

lawthereisacleardemarcationbetweenordinarylaw which

ismadeintheexerciseoflegislativepowerandconstitu-

tionallaw,whichismadeintheexerciseof constituent

power.InthecontextofArt.13,"law"mustbetakento

meanrulesor regulationsmadeinexercise ofordinary

legislativepowerandnotamendmentstothe constitution

madeintheexerciseofconstituentpowerwith theresult

thatArt.13(2)doesnotaffectamendmentsmadeunder Art.



368.

Articles31Aand3lBinsertedintheConstitutionbythe

Constitution (FirstAmendment)Act,1951,donotcurtail

thepowersoftheHighCourtunderArt.226toissuewrits

forenforcementofanyoftherightsconferredbyPart III

oroftheSupremeCourtunderArts.132and136toentertain

appealsfromordersissuingorrefusingsuchwrits;butthey

onlyexcludefromthepurviewofPartIII'certainclasses

ofcases.Thesearticlesthereforedonotrequireratifica-

tionundercl.(b)oftheprovisotoArt.368.

Articles31Aand31Barenotinvalidonthegroundthat

theyrelatetolandwhichisamattercoveredbytheState

List(item18ofListII)asthesearticlesareessentiallyamendments oftheConstitution,and

Parliamentalonehasthepowertoenactthem.



JUDGMENT:

ORIGINALJURISDICTION:PetitionsunderArt.32oftheConstitution(PetitionsNos.166,287,317to319,

371,372,374to389,392to395,418,481to485of1951).Thefactswhichledtothesepetitionsare

statedinthejudgment.

Argumentswereheardonthel2th,l4th,l1th,18thand19thofSeptember.

P.R.Das(B.Sen,withhim)forthepetitionersinPetitionsNos.37l,372,382,383,388and392.Article

368oftheConstitutionisacompletecodeinitself.Itdoesnotcontemplateanyamendmentsto

theBillafteritsintroduction.TheBillmustbepassedandassent-edtobythePresidentasitwas

introducedwithoutanyamendment.AstheConstitutionAmendmentBillwasamendedinseveral

respectsduringitspassagethroughtheParliament,theConstitution(FirstAmendment)Actwas

notpassedinconformitywiththeprocedurelaiddowninarticle368andisthereforeinvalid.When

theParliamentexercisesitsordinarylegislativepowersithaspowertoamendtheBillsunder

articles107.108,109(3)&(4).IthasnosuchpowerwhenitseekstoamendtheConstitutionitselfas

article368doesnotgiveanysuchpower:ofTheParliamentActof1911(ofEngland).TheArticle

368veststhepowertoamendtheConstitutionnotintheParliamentbutinadifferentbody,viz.,a

two-thirdsmajorityofthetwoHousesoftheParliament.Inarticle368,thewordParliamentwhich

occursinotherarticlesispurposelyavoided.Thereisadistinctionbetweenordinarylegislative

powerandpowertoamendtheConstitution.ThisdistinctionisobservedinAmericaandthe

powertoamendtheConstitutionisvestedtherealsoinadifferentbody.VideWillis,page875,

CoollyVol.1.page4,Orfield,page146.Article379speaksofthepoweroftheprovisional

Parliamentasalegislativebody.Thepowersunderarticle368cannotbeandwasnotintendedto

beexercisedbytheprovisionalParlia-mentunderarticle379.AsitconsistsonlyofaSingle

Chambertheadaptationsmadeinarticle368bytheConstitu-tion(RemovalofDifficulties)Order

No.2areultravires.Article392givespower


