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ACT:

Constitution(FirstAmendment)Act,1951, Arts. 31A,

31B-Validity--Constitution ofIndia, 1950,Arts.13(2),

368,379,392--ProvisionalParliament--Powerto amend

Constitution-Constitution(RemovalofDifficulties)Order

No.2of1950--Validity--AmendmentofConstitution--Proce-

dure--Billamendedby Legislature--Amendment curtailing

fundamentalrights--Amendmentaffectingland--Validityof

AmendingAct.

HEADNOTE:

TheConstitution(FirstAmendment)Act,1951,which has

inserted,interalia,Arts.31Aand3lBinthe Constitution

ofIndiaisnotultraviresorunconstitutional.

TheprovisionalParliamentiscompetenttoexercise the

powerofamendingtheConstitutionunderArt.368.The fact

thatthesaidarticlereferstothetwoHousesofthe Par-

liamentandthePresidentseparatelyandnottotheParlia-

ment,doesnotleadtotheinferencethatthebodywhichis

investedwiththepowertoamendisnottheParliamentbuta

differentbodyconsistingofthetwoHouses.

Thewords"allthepowersconferredbytheprovisionsof

thisConstitutiononParliament"inArt.379arenot con-



finedtosuchpowersascouldbeexercisedbytheprovision-

alParliamentconsistingofasinglechamber,butare wide

enough toincludethepowertoamendtheConstitution con-

ferredbyArt.368.

The Constitution(RemovalofDifficulties)OrderNo.2

madebythePresidentonthe26thJanuary, 1950,which

purportstoadaptArt.368byomitting"eitherHouseof"

and"ineachHouse"andsubstituting"Parliament"for"that

House"isnot
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beyond thepowersconferredonhimbyArt.39:1andultra

vires. ThereisnothinginArt.392tosuggestthat the

Presidentshouldwait,beforeadaptingaparticulararticle,

tilltheoccasionactuallyarosefortheprovisionalParlia-

menttoexercisethepowerconferredbythearticle.

The viewthatArt.368isacompletecodeinitselfin

respectoftheprocedureprovidedbyitanddoesnotcontem-

plateanyamendmentofaBillforamendmentoftheConstitu-

tionafterithasbeenintroduced,andthatiftheBillis

amendedduringitspassagethroughtheHouse,theamendment

Actcannotbesaidtohavebeenpassedinconformity with

theprocedureprescribedbyArt.368andwouldbeinvalid,

iserroneous.

Although"law"mustordinarilyincludeconstitutional



lawthereisacleardemarcationbetweenordinarylaw which

ismadeintheexerciseoflegislativepowerandconstitu-

tionallaw,whichismadeintheexerciseof constituent

power.InthecontextofArt.13,"law"mustbetakento

meanrulesor regulationsmadeinexercise ofordinary

legislativepowerandnotamendmentstothe constitution

madeintheexerciseofconstituentpowerwith theresult

thatArt.13(2)doesnotaffectamendmentsmadeunder Art.

368.

Articles31Aand3lBinsertedintheConstitutionbythe

Constitution (FirstAmendment)Act,1951,donotcurtail

thepowersoftheHighCourtunderArt.226toissuewrits

forenforcementofanyoftherightsconferredbyPart III

oroftheSupremeCourtunderArts.132and136toentertain

appealsfromordersissuingorrefusingsuchwrits;butthey

onlyexcludefromthepurviewofPartIII'certainclasses

ofcases.Thesearticlesthereforedonotrequireratifica-

tionundercl.(b)oftheprovisotoArt.368.

Articles31Aand31Barenotinvalidonthegroundthat

theyrelatetolandwhichisamattercoveredbytheState

List(item18ofListII)asthesearticlesare essentially

amendments oftheConstitution,andParliamentalone has

thepowertoenactthem.



JUDGMENT:

ORIGINALJURISDICTION:PetitionsunderArt.32oftheConstitution(PetitionsNos.166,287,317to319,

371,372,374to389,392to395,418,481to485of1951).Thefactswhichledtothesepetitionsare

statedinthejudgment.

Argumentswereheardonthel2th,l4th,l1th,18thand19thofSeptember.

P.R.Das(B.Sen,withhim)forthepetitionersinPetitionsNos.37l,372,382,383,388and392.Article

368oftheConstitutionisacompletecodeinitself.Itdoesnotcontemplateanyamendmentsto

theBillafteritsintroduction.TheBillmustbepassedandassent-edtobythePresidentasitwas

introducedwithoutanyamendment.AstheConstitutionAmendmentBillwasamendedinseveral

respectsduringitspassagethroughtheParliament,theConstitution(FirstAmendment)Actwas

notpassedinconformitywiththeprocedurelaiddowninarticle368andisthereforeinvalid.When

theParliamentexercisesitsordinarylegislativepowersithaspowertoamendtheBillsunder

articles107.108,109(3)&(4).IthasnosuchpowerwhenitseekstoamendtheConstitutionitselfas

article368doesnotgiveanysuchpower:ofTheParliamentActof1911(ofEngland).TheArticle

368veststhepowertoamendtheConstitutionnotintheParliamentbutinadifferentbody,viz.,a

two-thirdsmajorityofthetwoHousesoftheParliament.Inarticle368,thewordParliamentwhich

occursinotherarticlesispurposelyavoided.Thereisadistinctionbetweenordinarylegislative

powerandpowertoamendtheConstitution.ThisdistinctionisobservedinAmericaandthe

powertoamendtheConstitutionisvestedtherealsoinadifferentbody.VideWillis,page875,

CoollyVol.1.page4,Orfield,page146.Article379speaksofthepoweroftheprovisional

Parliamentasalegislativebody.Thepowersunderarticle368cannotbeandwasnotintendedto

beexercisedbytheprovisionalParlia-mentunderarticle379.AsitconsistsonlyofaSingle

Chambertheadaptationsmadeinarticle368bytheConstitu-tion(RemovalofDifficulties)Order

No.2areultravires.Article392givespowertothePresidenttoremoveonlysuchdifficultiesas

ariseintheworkingoftheConstitution.Itcannotbeusedtoremovedifficultiesinthewayof

amendingtheConstitutionthathavebeendeliberatelyintroducedbytheConstitution.No

difficultycouldhavebeenpossiblyexperiencedintheworkingoftheConstitutiononthevery

daytheConstitutioncameintoforce.TheConstitutioncouldlegallybeamendedonlybythe

ParliamentconsistingoftwoHousesconstitutedunderclause2ofPartV.Inanyevent,the

impugnedActisvoidunderarticle13(2)ascontraven-ingtheprovisionsrelatingtofundamental

rightsguaranteedbyPartIII.'Law'inarticle13(2)evidentlyincludesalllawspassedbythe

Parliamentandmustincludelawspassedunderarticle368amendingtheConstitution:

ConstituentAssemblyDebates,Vol.IXNo.37,pp.1644,1645,1661,1665.



S.M.Bose(M.L.Chaturvedi,withhim)forthepetitionerinPetitionNo.375.Theword"only"inarticle

368referstoallthatfollowsandarticle368doesnotcontemplateamendmentofaBillafterithas

beenintroduced.ThePresident'sOrderisultrariteshispowersUnderarticle

392.Thereisnodifficultyinworkingarticle368andtherecouldbenooccasionforthePresidentto

adapt368intheexerciseofhispowersunderarticle392.S.Chaudhuri(M.L.Chaturvedi,withhim)

forthepetitionerinPetitionNo.368adoptedtheargumentsofP.R.DasandS.M.Bose.

S.K.Dhar(NanakchandandM.L.Chaturvedi,withhim)forthepetitionerinPetitionNo-387.Article

379onwhichtheprovisionalParliament'sjurisdictiontoamendtheConstitu-tionisbasednot

onlyempowersthesaidParliamenttoexercisethepowersoftheParliamentbutalsoimposes

uponittheobligationtoperformallthedutiesenjoinedupontheParliamentbytheConstitution.

HenceParliamentcannotseektoabridgetherightsofpropertyofthecitizensguaranteedbyPart

III.AsthepresentActcontravenestheprovisionsofPartIII,itisvoidunderarticle13(2).Inany

event,thenewarticles31Aand3lBcurtailthepowersoftheSupremeCourtunderarticles32,132

and136andthoseoftheHighCourtunderarticle226,andassuch,theyrequiredratificationunder

clause(b)oftheprovisotoarticle368andnothavingbeenratified,theyarevoidand

unconstitutional.Theyarealsoultraviresastheyrelatetoland,asubjectmattercoveredbyList

II(seeitem18)overwhichtheStateLegislatureshaveexclusivepower.Parliamentcannotmake

alawvalidatingalawwhichithadnopowertoenact.

N.P.Asthana(K.B.Asthana,withhim)forthepetition-ersinPetitionsNos.481to484.Article338s,

doesnotconferpoweronanybodytoamendtheconstitution.Itsimplylaysdowntheprocedure

tobefollowedforamendingtheConstitution.Inthisviewuarticle379doesnotcomeinto

operationatall.Underarticle392thePresidenthimselfcanaltertheConstitutionbuthecannot

authorisetheprovisionalParliamenttodoso.

S.P.Sinha(NanakChand,withhim)forthepetitionerinPetitionNo.485.Article13(2)isverywidein

itsscopeanditinvalidatesalllawspast,presentandfuturewhichseektocurtailtherights

conferredbyPartII1.Itdoesnotexemptlawspassedunderarticle368fromitsoperation.N.C.

Chatterjee(withV.N.SwamiforthepetitionerinPetitiOnNo.287andwithAbdulRazzakKhanfor

thepeti-tionerinPetitionNo.318).Article368mustbereadsubjecttoarticle13(2).Articles31Aand

31IBarelegis-lativeincharacterandwereenactedintheexerciseofthelaw-makingpowerofthe

ParliamentandnotintheexerciseofanypowertoamendtheConstitutionandParliamenthasno

powertovalidatethelawsasithadnopowertoenactthem.N.R.Raghavachari(V.N.Swami,with

him)forthepetitionerinPetitionNo.166.Thefundamentalrightsaresupremeandarticle13(2)isa



completebartoanyamend-mentoftherightscenferredbyPartIII.

N.S..Bindra(KahanChandChopra,withhim)forthepetitionerinPetitionNo.319.

M.L.ChaturvediforthepetitionersinPetitionsNos.374,376,377,379,380,381,384,385,386,389,393,

394and

395.BishanSinghforthepetitionerinPetitionNo.418.AbdulRazzakKhanandP.5.Safeerforthe

petitionerinPetitionNo.a17.

M.C.Setalvad,Attorney-GeneralforIndia(withG.N.Joshi)fortheUnionofIndia,and(withLal

NarainSingh,GN.Joshi,A.KuppuswamiandG.Durgabai)fortheStateofBihar.Thedoneeofthe

powerunderarticle368isParliament.andTheprocessofthepassageoftheBillindicatedinthe

saidarticleisthesameasthatofordinarylegislativeBills.Thearti-cledoesnotmeanthatthe

powersunderarticle368aretobeexercisedbyafluctuatingbodyofvaryingmajorityandnotby

Parliament.Iftheconstituentauthorityandthelegislativeauthorityaretwodifferententitiesthe

savingclausesinarticles2,3,4and240,willbemeaningless.Underarticle379provisional

ParliamentcanexerciseallthepowersofParliament;henceProvisionalParliamentcanactunder

article368."Allthepowers"inarticle379includepowertoamendtheConstitutionandthereisno

reasontorestricttheimportofthesewordsbyexcludingamendmentoftheConstitutionfrom

theirambit.Thewords"performalltheduties"inthatarticledonotinanymannercutdownthe

powerofParliamentunderarticle379becausearticle13(2)doesnotimposeanyduty.Thereisno

conflictbetweenexercisingallthepowersunderarticle379andtheprohibitioninarticle13(2).No

technicalmeaningshouldbegiventotheword"difficulty"inarticle392(1).Theadaptationof

article368isreallyanadapta-tionfortheremovalofdifficulties.Theadaptationisnotofa

permanentcharacter.Thisshowsthattheadaptationisnotanamendmentandevenifitisan

amendment,itissobywayofadaptation.Article13(2)prohibits"laws"incon-sistentwith

fundamentalrights.Itcannotaffectarticle368sincetheword"law"inarticle13(2)referstoordi-

narylegislativeenactmentsandnotconstitutionmaking.TheargumentthattheBilltoamendthe

Constitutionshouldbepassedasintroduced,withoutamendments,isfallacious.Itcannotbe

saidthattheBillreferredtoinarticle368hastobedealtwithunderaproceduredifferentfrom

thatlaiddownforordinaryBillsinarticles107and108.Arti-cles31-Aand31Barenotlegislativein

character.Thesaidarticlesdonotaffectthescopeofarticles226and32,forthepowerofthe

Courtunderthesaidtwoarticlesremainsunaltered.Whathasbeendoneistoalterthecontentof

fundamentalrights.



P.L.Banerjee,Advocate-GeneralofUttarPradesh(U.K.MisraandGopaljiMehrotra,withhim)for

theStateofUttarPradeshadoptedtheargumentsoftheun.Attorney-Generalandaddedthat

articles31-Aand31-Bstdonotnecessarilystandorfalltogether;evenif31-Bgoes,31-Awill

remain.T.L.Shevde,Advocate-GeneralofMadhyaPradesh(T.P.Naik,withhim)fortheStateof

MadhyaPradeshadoptedtheargumentsoftheAttorneyGeneral.TheProvisionalParlia-mentis

competenttodoallthatthefutureParliamentcando.Theadaptationunderarticle392doesnot

seektoamendarticle368.

P.R.Dots,S.M.BoseS.Chaudhuri,N.C.Chatterjee,S.K.DharandS.P.Sinhareplied.

1951.October5.TheJudgmentoftheCourtwasdeliveredbyPATANJALISASTRIJ.--Thesepetitions,

whichhavebeenheardtogether,raisethecommonquestionwhethertheConstitution(First

Amendment)Act,1951,whichwasrecentlypassedbythepresentprovisionalParliamentand

purportstoinsert,interalia,articles31Aand3lBintheConstitutionOfIndiaisultraviresand

unconstitutional.Whatledtothatenactmentisamatterofcommonknowl-edge.Thepolitical

partynowinpower,commandingasitdoesamajorityofvotesintheseveralStatelegislatures

aswellasinParliament,carriedoutcertainmeasuresofagrarianreforminBihar,UttarPradesh

andMadhyaPradeshbyenactinglegislationwhichmaycompendiouslybereferredtoas

ZemindaryAbolitionActs.Certainzemindars,feelingthemselvesaggrieved,attackedthevalidity

ofthoseActsincourtsoflawonthegroundthattheycontravenedthefundamentalrights

conferredonthembyPartIIIoftheConstitution.TheHighCourtatPatnaheldthattheActpassed

inBiharwasunconstitutionalwhiletheHighCourtsatAllahabadandNagpurupheldthevalidity

ofthecorrespondinglegislationinUttarPradeshand,MadhyaPradeshrespectively.Appeals

fromthosedecisionsarependinginthisCourt.PetitionsfiledinthisCourtbysomeother

zemindarsseekingthedeterminationofthesamequestionare"alsopending.Atthisstage,the

UnionGov-ernment,withaviewtoputanendtoallthislitigationandtoremedywhatthey

consideredtobecertaindefectsbroughttolightintheworkingoftheConstitution,brought

forwardabilltoamendtheConstitution,which,afterundergoingamendmentsinvarious

particulars,waspassedbythe:requisitemajorityastheConstitution(FirstAmend-ment)Act,1951,

(hereinafterreferredtoastheAmendmentAct).SwiftlyreactingtothismoveoftheGovernment,

thezemindarshavebroughtthepresentpetitionsunderarticle32oftheConstitutionimpugning

theAmendmentActitselfasunconstitutionalandvoid.

Themainargumentsadvancedinsupportofthepetitionsmaybesummarisedasfollows:

First,thepowerofamendingtheConstitutionprovidedforunderarticle368wasconferrednoton



ParliamentbutonthetwoHousesofParliamentasadesignatedbodyand,therefore,the

provisionalParliamentwasnotcompetenttoexercisethatpowerunderarticle379.

Secondly,assumingthatthepowerwasconferredonParliament,itdidnotdevolveonthe

provisionalParliamentbyvirtueofarticle379asthewords"Allthepowerscon-ferredbythe

provisionsofthisConstitutiononParliament"couldreferonlytosuchpowersasarecapableof

beingexercisedbytheprovisionalParliamentconsistingofasinglechamber.Thepower

conferredbyarticle368callsfortheco-operativeactionoftwoHousesofParliamentandcould

beappropriatelyexercisedonlybytheParliamenttobedulyconstitutedunderCh.2ofPartV.

Thirdly,theConstitution(RemovalofDifficulties)OrderNo.2madebythePresidenton26th

January1950,insofarasitpurportstoadaptarticle368byomitting"eitherHouseof"and"ineach

House"andsubsti-tuting"Parliament"for"thatHouse",isbeyondthepowersconferredonhim

byarticle392,as"anydifficulties"soughttoberemovedbyadaptationunderthatarticlemustbe

difficultiesintheactualworkingoftheConstitutionduringthetransitionalperiodwhoseremoval

isnecessaryforcarryingontheGovernment.Nosuchdifficultycouldpossiblyhavebeen

experiencedontheverydateofthecommencementoftheConstitution.

Fourthly,inanycasearticle368isacompletecodeinitselfanddoesnotprovide-forany

amendmentbeingmadeinthebillafterithasbeenintroducedintheHouse.Thebillinthe

presentcasehavingbeenadmittedlyamendedinsever-alparticularsduringitspassage

throughtheHouse,theAmendmentActcannotbesaidtohavebeenpassedinconform-itywith

theprocedureprescribedinarticle368.Fifthly,theAmendmentAct,insofarasitpurportstotake

awayorabridgetherightsconferredbyPartIIIoftheConstitution,fallswithintheprohibitionof

article13(2).

Andlastly,asthenewlyinsertedarticles31Aand3lBseektomakechangesinarticles132and

136inChapterIVofPartVandarticle226inChapterVofPartVI,theyrequireratificationunder

clause(b)oftheprovisotoarticle368,andnothavingbeensoratified,theyarevoidand

unconstitutional.TheyarealsoultraviresastheyrelatetomattersenumeratedinListII,with

respecttowhichtheStatelegislaturesandnotParliamenthavethepowertomakelaws.

Beforedealingwiththesepointsitwillbeconvenienttosetoutherethematerialportionsof

articles368,379and392,onthetrueconstructionofwhichtheseargumentshavelargelyturned.



368.AnamendmentofthisConstitutionmaybeinitiatedonlybytheintroductionofaBillforthe

purposeineitherHouseofParliament,andwhentheBillispassedineachHousebyamajorityof

thetotalmembershipofthatHouseandbyamajorityofnotlessthantwo-thirdsofthemembers

ofthatHousepresentandvoting,itshallbepresentedtothePresidentforhisassentandupon

suchassentbeinggiventotheBill,theConstitutionshallstandamendedinaccordancewiththe

termsoftheBill:

Providedthatifsuchamendmentseekstomakeanychange

(a)articles54,55,78,162or241,or

(b)ChapterIVofPartV,ChapterVofPartVI,orChapterIofPartXI,or

(c)anyoftheListsintheSeventhSchedule,or

(d)therepresentationofStatesinParliament,or(e)theprovisionsofthisarticle,theamendment

shallalsorequiretoberatifiedbytheLegislaturesofnotlessthanone-halfoftheStates

specifiedinPartsAandBoftheFirstSchedulebyresolutionstothateffectpassedbythose

LegislaturesbeforetheBillmakingprovisionforsuchamendmentispresentedtothePresident

forassent.

379.(1)UntilbothHousesofParliamenthavebeendulyconstitutedandsummoned.tomeetfor

thefirstsessionundertheprovisionsofthisConstitution,thebodyfunc-tioningastheConstituent

AssemblyoftheDominionofIndiaimmediately'beforethecommencementofthis'Constitution

shallbetheprovisionalParliamentandshallexerciseallthepowersandperformalltheduties

conferredbytheprovisionsofthisConstitutiononParliament.

392.(1)ThePresidentmay,forthepurposeofremovinganydifficulties,particularlyinrelationto

thetransitionfromtheprovisionsoftheGovernmentofIndiaAct,1935,totheprovisionsofthis

Constitution,byorderdirectthatthisConstitutionshall,duringsuchperiodasmaybespeci-fied

intheorder,haveeffectsubjecttosuchadaptations,whetherbywayofmodification,additionor

omission,ashemaydeemtobenecessaryorexpedient:

ProvidedthatnosuchordershallbemadeafterthefirstmeetingofParliamentdulyconstituted

underChapterIIofPartV.

****Onthe'firstpoint,itwassubmittedthatwhenevertheConstitutionsoughttoconferapower



uponParliament,itspecificallymentioned"Parliament"asthedoneofthepower,asinarticles2,

3,33,34andnumerousotherarti-cles,butitdeliberatelyavoidedtheuseofthatexpressionin

article368.RealisingthattheConstitution,asthefundamentallawofthecountry,shouldnotbe

liabletofrequentchangesaccordingtothewhimofpartymajorities,theframersplacedspecial

difficultiesinthewayofamend-ingtheConstitutionanditwasapartofthatschemetoconferthe

powerofamendmentonabodyotherthantheordinarylegislature,aswasdonebyarticle5of

theAmeri-canFederalConstitution.Weareunabletotakethatview.Variousmethodsof

constitutionalamendmenthavebeenadopt-edinwrittenconstitutions,suchasbyreferendum,

byaspecialconvention,bylegislationunderaspecialproce-dure,andsoon.But,whichof

thesemethodstheframersoftheIndianConstitutionhaveadoptedmustbeascertainedfromthe

relevantprovisionsoftheConstitutionitselfwithoutanyleaningbasedonapriorigroundsorthe

analogyofotherconstitutionsinfavourofonemethodinpreferencetoanother.Weaccordingly

turntotheprovisionsdealingwithconstitutionalamendments.

Now,theConstitutionprovidesforthreeclassesofamendmentsofitsprovisions.First,thosethat

canbeeffectedbyabaremajoritysuchasthatrequiredforthepassingofanyordinarylaw.The

amendmentscontemplatedinarticles4,169and240fallwithinthisclass,andtheyare

specificallyexcludedfromthepurviewofarticle368.Secondly,thosethatCanbeeffectedbya

specialmajorityaslaiddowninarticle368.Allconstitutionalamendmentsotherthanthose

referredtoabovecomewithinthiscategoryandmustbeeffectedbyamajorityofthetotal

membershipofeachHouseaswellasbyamajorityofnotlessthantwothirdsofthemembersof

thatHousepresentandavoting;andthirdly,thosethatrequire,inadditiontothespecialmajority

above-mentioned,ratificationbyresolutionspassedbynotlessthanone-halfoftheStates

specifiedinPartsAandBof'theFirstSchedule.Thisclasscomprisesamendmentswhichseekto

makeanychangeintheprovisionsreferredtointheprovisotoarticle368.Itwillbeseenthatthe

powerofeffectingthefirstclassofamendmentsisexplicitlyconferredon"Parliament",thatisto

say,thetwoHousesofParliamentandthePresident(article79).Thiswouldleadonetosuppose,

intheabsenceofaclearindicationtothecontrary,thatthepowerofeffectingtheothertwo

classesofamendmentshasalsobeenconferredonthesamebody,namely,Parliament,for,the

requirementofadifferentmajority,whichismerelyprocedural,canbyitselfbenoreasonfor

entrustingthepowertoadifferentbody.Anexaminationofthelanguageusedinarticle368

confirmsthatview.

Inthefirstplace,itisprovidedthattheamendmentmustbeinitiatedbytheintroductionofa"bill

ineither'HouseofParliament",afamiliarfeatureofparliamentaryproce-dure(of.article107(1)

whichsays"AbillmayoriginateineitherHouseofParliament").Then,thebillmustbe"passedin

eachHouse"-justwhatParliamentdoeswhenitiscalledupontoexerciseitsnormallegislative

function[article107(2)];andfinally,thebillthuspassedmustbe"present-edtothePresident"'for

his"assent",againaparliamen-taryprocessthroughwhicheverybillmustpassbeforeitcan



reachthestatute-book(article111).WethusfindthateachofthecomponentunitsofParliamentis

toplayitsallottedpartinbringingaboutanamendmenttotheConsti-tution.Wehavealready

seenthatParliamenteffectsamend-mentsofthefirstclassmentionedabovebygoingthrough

thesamethree-foldprocedurebutwithasimplemajority.Thefactthatadifferentmajorityinthe

samebodyisrequiredforeffectingthesecondandthirdcategoriesofamendmentscannotmake

theamendingagencyadifferentbody.Thereisnoforce,therefore,inthesuggestionthat

Parliamentwouldhavebeenreferredtospecificallyifthatbodywasintendedtoexercisethe

power.HavingmentionedeachHouseofPar-liamentandthePresidentseparatelyandassigned

toeachitsappropriatepartinbringingaboutconstitutionalchanges,themakersofthe

Constitutionpresumablydidnotthinkitnecessarytorefertothecollectivedesignationofthe

threeunits.

Apartfromtheintrinsicindicationsinarticle368referredtoabove,aconvincingargumentistobe

foundinarticles2,3,4,169and240.Asalreadystated,underthesearticlespowerisgivento

"Parliament"tomakelawsbyabaremajoritytoamendcertainpartsoftheConstitu-tion;butin

eachcaseitislaiddownthatnosuchlawshouldbedeemedtobeanamendmentofthe

Constitution"forthepurposeofarticle368."Itwouldbequiteunnecessary,andindeed

inappropriate,toexcludetheselawsfromtheoperationofarticle368,whichrequiresa.special

majori-ty,ifthepowertoamendunderthelatterarticlewasnotalsogiventoParliament.

Somewhatcloselyalliedtothepointdiscussedaboveistheobjectionbasedonthebillinthe

presentcasehavingbeenpassedinanamendedform,andnotasoriginallyintro-duced.Itisnot

correcttosaythatarticle368isa"completecode"inrespectoftheprocedureprovidedbyit.

Therearegapsintheprocedureastohowandafterwhatnoticeabillistobeintroduced,howitis

tobepassedbyeachHouseandhowthePresident'sassentistobeobtained.Evidently,the

rulesmadebyeachHouseunderarticle118forregulatingitsprocedureandtheconductofits

businesswereintended,sofarasmaybe,tobeapplicable.Therewassomediscussionatthe.

BarastowhethertheprocessofamendingtheConstitutionwasalegislativeprocess.Peti-

tioners'counselinsistedthatitwasnot,andthat,there-fore,the"legislativeprocedure"

prescribedinarticle107,whichspecificallyprovidesforabillbeingpassedwithamendments,

wasnotapplicabletoabillforamendingtheConstitutionunderarticle368.Theargumentwas

furthersupportedbypointingoutthatifamendmentofsuchabillwerepermissible,itmustbe

opentoeitherHousetoproposeandpassamendments,andincasethetwoHousesfailedto

agree,thewholema-chineryofarticle368wouldbethrownoutofgear,forthejointsittingofboth

Housespassingthebillbyasimplemajorityprovidedforinarticle108inthecaseofordinary

billswouldbeinapplicableinviewofthespecialmajorityrequiredinarticle368.Theargument

proceedsonamiscon-ception.AssumingthatamendmentoftheConstitutionisnotlegislation

evenwhereitiscarriedoutbytheordinarylegislaturebypassingabillintroducedforthe

purposeandthatarticles107to111cannotintermsapplywhenParlia-mentisdealingwithabill



underarticle368,thereisnoobviousreasonwhyParliamentshouldnotadopt,onsuch

occasions,itsownnormalprocedure,sofarasthatproce-durecanbefollowedconsistentlywith

statutoryrequire-ments.RepellingthecontentionthataLocalGovernmentBoardconductinga

statutoryenquiryshouldhavebeenguidedbytheprocedureofacourtofjustice,LordHaldane

ob-servedinLocalGovernmentBoardv.Arlidge(1):

"Its(theBoard's)characteristhatofanorganisationwithexecutivefunctions.Inthisitresembles

othergreatdepartmentsoftheState.When,therefore,Parliamenten-trustsitwithjudicialduties,

Parliamentmustbetaken,intheabsenceofanydeclarationtothecontrary,tohaveintendedto

followtheprocedurewhichisitsownandisnecessaryifitistobecapableofdoingitsworkeffi-

ciently."

Theseobservationshaveapplicationhere.Havingpro-videdfortheconstitutionofaParliament

andprescribedacertainprocedurefortheconductof'itsordinarylegisla-tivebusinesstobe

supplementedbyrulesmadebyeachHouse(article118),themakersoftheConstitutionmustbe

takentohaveintended(1)[1915]A.C.120.

Parliamenttofollowthatprocedure,sofarasitmaybeapplicable,consistentlywiththeexpress

provisionsofarticle368,whentheyentrustedtoitthepowerofamendingtheConstitution,.

TheargumentthatapowerentrustedtoaParliamentconsistingtwoHousescannotbeexercised

underarticle379bytheprovisionalParliamentsittingasasinglechamberoverlooksthescheme

oftheconstitutionalprovisionsinregardtoParliament.TheseprovisionsenvisageaParlia-ment

oftwoHousesfunctioningundertheConstitutionframedastheyhavebeenonthatbasis.Butthe

framerswerewell'awarethatsuchaParliamentcouldnotbeconstitutedtillafterthefirst

electionswereheldundertheConstitution.Itthusbecamenecessarytomakeprovisionforthe

carryingon,inthemeantime,oftheworkentrustedtoParliamentundertheConstitution.

Accordingly,itwasprovidedinarticle379thattheConstituentAssemblyshouldfunctionasthe

provisionalParliamentduringthetransitional'periodandexerciseallthepowersandperformall

thedutiesconferredbytheConstitutiononParliament.Article379shouldbeviewedand

interpretedinthewiderperspectiveofthisschemeandnotinitsisolatedrelationtoarticle368

alone.Thepetitioners'argumentthatthereferenceinarticle368to"twoHouses"makesthat

provisioninapplica-bletotheprovisionalParliamentwouldequallyapplytoalltheprovisionsof

theConstitutioninregardtoParliamen-taryactionand,ifaccepted,wouldrobarticle379ofits

verypurposeandmeaning.Itwaspreciselytoobviatesuchanargumentandtoremovethe

difficultyonwhichitisroundedandotherdifficultiesofalikenatureinworkingtheConstitution



duringthetransitionalperiodthattheframersoftheConstitutionmadethefurtherprovisionin

article392conferringageneralpoweronthePresidenttoadapttheprovisionsofthe'Constitution

bysuitablymodi-fyingtheirterms.Thisbringsustotheconstructionofarticle392.

Itwillbeseenthatthepurposeforwhichanadaptationmaybemadeunderthatarticleiswidely

expressed.Itmaybemadeforthepurposeofremoving"anydifficulties".Theparticularisationof

oneclassofdiffi-cultieswhichfollowsisillustrativeandcannothavetheeffectofcircumscribing

thescopeoftheprecedinggeneralwords.Ithasbeenurged,however,thatthecondition

precedenttotheexerciseofpowersunderarticle392istheexistenceofdifficultiestobe

removed,thatistosay,difficultiesactuallyexperiencedintheworkingoftheConstitutionwhose

removalwouldbenecessaryforcarryingontheGovernment,suchasforinstance,the

difficultiesconnectedwithapplyingarticles112,113,etc.,inthetransitionalperiod.But,the

argumentproceeds,constitu-tionalamendmentscannotbesaidtobenecessaryduringthat

period.Besides,amendmentoftheConstitutionisaveryseriousthing,andhence,byproviding

thatbothHousesmustdeliberateandagreetotheamendmentproposedandpassthebillbya

specialmajority,theConstitutionhaspurposelyplaceddifficultiesinthewayofamendingits

provisions.Itwouldbefantastictosupposethat,afterdeliberatelycreatingthosedifficulties,it

hasempoweredthePresidenttoremovethembyastrokeofhispen.Weseenoforceinthisline

ofargument.Itistrueenoughtosaythatdiffi-cultiesmustexistbeforetheycanberemovedby

adaptation,buttheycanexistbeforeanoccasionfortheirremovalactuallyarises.Asalready

stated,difficultiesareboundtoariseinapplyingprovisions,which,bytheirtermsareapplicable

toaParliamentoftwoHouses.totheprovisionalParliamentsittingasasinglechamber.Those

difficulties,arisingastheydooutoftheinappropriatenessofthelanguageofthoseprovisionsas

appliedtotheprovisionalParliament,havetoberemovedbymodifyingthatlanguagetofitin

withthesituationcreatedbyarticle379.Thereisnothinginthatarticletosuggestthatthe

Presidentshouldwait,beforeadaptingaparticulararticle,tillanoccasionactuallyaroseforthe

provisionalParliamenttoexercisethepowerconferredbythatarticle.Noristhereanyquestion

hereofthePresidentremovingbyhisadaptationanyofthedifficultieswhichtheConstitutionhas

deliberatelyplacedinthewayofitsamendment.Theadaptationleavestherequirementofa

specialmajorityuntouched.ThepassingofanamendmentbillbybothHousesisnomorea

specialrequirementofsuchabillthanitisofanyordinarylawmadebyParliament.Weare,

therefore,ofopinionthattheadaptationofarticle368bythePresi-dentwaswellwithinthe

powersconferredonhimbyarticle892andisvalidandconstitutional.

AmoreplausibleargumentwasadvancedinsupportofthecontentionthattheAmendmentAct,

insofarasitpurportstotakeawayorabridgeanyofthefundamentalrights,fallswithinthe

prohibitionofarticle13(2)whichprovidesthat"theStateshallnotmakeanylawwhichtakesaway

orabridgestherightsconferredbythisPartandanylawmadeincontraventionofthisclause

shalltotheextentofthecontraventionbevoid."Theargumentwasputthus:"TheState"includes



Parliament(article12)and"law"mustin-cludeaconstitutionalamendment.Itwasthedeliberate

intentionoftheframersoftheConstitution,whorealizedthesanctityofthefundamentalrights

conferredbyPartIII,tomakethemimmunefrominterferencenotonlybyordinarylawspassed

bythelegislaturesinthecountrybutalsofromconstitutionalamendments.Itisnotuncommonto

findinwrittenconstitutionsadeclarationthatcertainfundamentalrightsconferredonthepeople

shouldbe"eter-nalandinviolate"asforinstancearticle11oftheJapa-neseConstitution.Article

5oftheAmericanFederalConsti-tutionprovidesthatnoamendmentshallbemadedepriving

anyStatewithoutitsconsent"ofitsequalsuffrageintheSenate."TheframersoftheIndian

ConstitutionhadtheAmericanandtheJapanesemodelsbeforethem,andtheymustbetakento

haveprohibitedevenconstitutionalamendmentsinderogationoffundamentalrightsbyusing

aptlywidelanguageinarticle13(2).Theargumentisattractive,butthereareotherimportant

considerationswhichpointtotheoppositeconclusion.

Although"law"mustordinarilyincludeconstitutionallaw,thereisacleardemarcationbetween

ordinarylaw,whichismadeinexerciseoflegislativepower,andconsti-tutionallaw,whichis

madeinexerciseofconstituentpower.Diceydefinesconstitutionallawasincluding"allrules

whichdirectlyorindirectlyaffectthedistributionortheexerciseofthesovereignpowerinthe

State."ItisthusmainlyconcernedwiththecreationofthethreegreatorgansoftheState,the

executive,thelegislatureandthejudiciary,thedistributionofgovernmentalpoweramongthem

andthedefinitionoftheirmutualrelation.Nodoubtourconstitution-makers,followingthe

Americanmodel,haveincorporatedcertainfundamentalrightsinPartIIIandmadethemimmune

frominterferencebylawsmadebytheState.Wefindit,however,difficult,intheabsenceofa

clearindi-cationtothecontrary,tosupposethattheyalsointendedtomakethoserightsimmune

fromconstitutionalamendment.Weareinclinedtothinkthattheymusthavehadinmindwhatis

ofmorefrequentoccurrence,thatis,invasionoftherightsofthesubjectsbythelegislativeand

theexecu-tiveorgansoftheStatebymeansoflawsandrulesmadeinexerciseoftheir

legislativepowerandnottheabridgementornullificationofsuchrightsbyalterationsoftheCon-

stitutionitselfinexerciseofsovereignconstituentpower.Thatpower,thoughithasbeen

entrustedtoParliament,hasbeensohedgedaboutwithrestrictionsthatitsexercisemustbe

difficultandrare.Ontheotherhand,thetermsofarticle36aareperfectlygeneralandempower

ParliamenttoamendtheConstitution,withoutanyexceptionwhatever.Haditbeenintendedto

savethefundamentalrightsfromtheoperationofthatprovision,itwouldhavebeenperfectly

easytomakethatintentionclearbyaddingaprovisotothateffect.Inshort,wehaveheretwo

articleseachofwhichiswidelyphrased,butconflictsinitsoperationwiththeother.Harmonious

constructionrequiresthatoneshouldbereadascontrolledandqualifiedbytheother.Having

regardtotheconsiderationsadvertedtoabove,weareofopinionthatinthecontextofarticle13

"law"mustbetakentomeanrulesorregulationsmadeinexerciseofordinarylegislativepower

andnotamendmentstotheConstitutionmadeinexerciseofconstituentpower,withtheresult

thatarticle1:3(2)doesnotaffectamendmentsmadeunderarticle



368.Itonlyremainstodealwiththeobjectionsparticularlydirectedagainstthenewlyinserted

articles31Aand:3lB.Oneoftheseobjectionsisbasedontheabsenceofratifica-tionunder

article368.Itwassaidthat,beforethesearticleswereinsertedbytheAmendingAct,theHigh

Courtshadthepowerunderarticle226oftheConstitutiontoissueappropriatewritsdeclaringthe

ZemindariAbolitionActsunconstitutionalascontraveningfundamentalrights,andthisCourt

couldentertainappealsfromtheordersoftheHighCourtsunderarticle132orarticle136.Asa

matteroffact,someHighCourtshad.exercisedsuchpowersandthisCourthadentertained

appeals.Thenewarticles,however,deprivetheHighCourtsaswellasthisCourtofthepowerof

declaringthesaidActsunconstitutional,andtherebyseektomakechangesinCh.4ofPartVand

Ch.5ofPartVI.Itwasthereforesubmittedthatthenewlyinsertedarticlesrequiredratification

undertheprovisotoarticle

368.Theargumentproceedsonamisconception.Thesearti-clessofarastheyarematerialhere,

runthus:--

31A.Savingoflawsprovidingforacquisitionofes-tates,etc.--(1)Notwithstandinganythinginthe

foregoingprovisionsofthispart,nolawprovidingfortheacquisi-tionbytheStateofanyestate

orofanyrightsthereinorfortheextinguishmentormodificationofanysuchrightsshallbe

deemedtobevoidonthegroundthatitisincon-sistentwith,ortakesawayorabridgesanyof

therightsconferredby,anyprovisionsofthisPart:--

****31B.ValidationofcertainActsandRegulations.Withoutprejudicetothegeneralityofthe

provisionscontainedinarticle:31A,noneoftheActsandRegulationsspecifiedintheNinth

Schedulenoranyoftheprovisionsthereofshallbedeemedtobevoid,orevertohavebecome

void,onthegroundthatsuchAct,Regulationorprovisionisinconsistentwith,ortakesawayor

abridgesanyoftherightsconferredby,anyprovisionsofthisPart,andnotwithstandingany

judgment,decreeororderofanycourtortribunaltothecontrary,eachofthesaidActsand

Regulationsshall,subjecttothepowerofanycompetentLegislaturetorepealoramendit,

continueinforce.

Itwillbeseenthatthesearticlesdonoteitherintermsorineffectseektomakeanychangein

article226orinarticles132and136.Article31Aaimsatsavinglawsprovidingforthecompulsory

acquisitionbytheStateofacertainkindofpropertyfromtheoperationofarticle13readwith

otherrelevantarticlesinPartIII,whilearticle3lBpurportstovalidatecertainspecifiedActsand-

Regula-tionsalreadypassed,which,butforsuchaprovision,wouldbeliabletobeimpugned

underarticle13.Itisnotcor-recttosaythatthepowersoftheHighCourtunderarticle226toissue



writs"fortheenforcementofanyoftherightsconferredbyPartIII"orofthisCourtunderarticles

132and136toentertainappealsfromordersissuingorrefusingsuchwritsareinanyway

affected.Theyremainjustthesameastheywerebefore:onlyacertainclassofcasehasbeen

excludedfromthepurviewofPartII/andthecourtscouldnolongerinterfere,notbecausetheir

powerswerecurtailedinanymannerortoanyextent,butbecausetherewouldbenooccasion

hereafterfortheexerciseoftheirpowerinsuchcases.

TheotherobjectionthatitwasbeyondthepowerofParliamenttoenactthenewarticlesis

equallyuntenable.ItwassaidthattheyrelatedtOlandwhichwascoveredbyitem18ofListIIof

theSeventhScheduleandthattheStatelegislaturesalonehadthepowertolegislatewith

respecttothatmatter.Theansweristhat,ashasbeenstated,articlesaIAand3lBreallyseekto

saveacertainclassoflawsandcertainspecifiedlawsalreadypassedfromthecombined

operationofarticle13readwithotherrele-vantarticlesofPartIII.Thenewarticlesbeingthus

essential-lyamendmentsoftheConstitution,Parliamentalonehadthepowerofenactingthem.

ThatthelawsthussavedrelatetomatterscoveredbyListIIdoesnotinanywayaffectthe

position.ItwassaidthatParliamentcouldnotvalidatealawwhichithadnopowertoenact.The

propositionholdsgoodwherethevalidityoftheimpugnedprovisionturnsonwhetherthe

subject-matterfallswithinorwithoutthejurisdictionofthelegislaturewhichpassedit.Butto

makealawwhichcontravenestheconstitutionconstitution-allyvalidisamatterofconstitutional

amendment,andassuchitfallswithintheexclusivepowerofParliament.Thequestionwhether

thelatterpartofarticle31Bistoowidelyexpressedwasnotarguedbeforeusandweexpressno

opinionuponit.

Thepetitionsfailandaredismissedwithcosts.

Petitionsdismissed.
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