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Order
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1. The Investigating Officer:'m-c;ved ‘an application before the
Learned Magistrate for gettlng statements under section 164
Cr.PC recorded of the" mmor prosecutrlx m terms of section 26 of
the POCSO Act in the presence of the parents However, Learned
Judicial Magistrate has refused to accept the application against
which ‘rewsnon was filed before the learned District & Sessions
Judge, Baran who has also rejected the revision vide order dated
20.10.2020.

2. Learned counsel for the petitioner submits that the earlier

statement recorded under Section 164 Cr.P.C. was not In

accordance with the provisions of Section 26 of the POCSO Act.



‘o

"

act.

8. Thus it is exclusive domain of the IO alone to move an
application for gettmg statement recorded of any witness u/s 164
CrPe. On movmg tsuch an application, the Magistrate will have to
get the statement recorded.

9. In SBCRLMP No. 3681/2020 Smt. Lada Devi vs. State
of Rajasthan, taking into consideration the overall circumstances,
this Court directed the concern‘ed*IO‘to get the statement of the
girl-prosecutrix again recorded by movmg ‘an application under
Section 164 Cr.P.C. before the concerned Jud|c1al Magistrate.

10. In the present case also, the’ clrcumstances show that the
prosecutrix, who are. minor in’ .'ag_e_., have not given their
statements in terms of Sect"ion; 26 ofthe POCSO Act. Provisions of

bACCO Act are mandatory in nature.



14. Learned Judicial Magistrate shall now immediately proceed to
record the statements of the prosecutrix, however, the procedure
as laid down under Section 26 of the POCSO Act shall be strictly
followed.

15. It is further directed that in future, as and when a case
relating to POCSO Act comes up before any Magistrate, they are
bound to follow the provisions of Section 26 of the POCSO Act
while recording the.steit,e'r:-heh‘f‘é uﬁ'd:-ef Sle'ction 164 Cr.P.C. at the
first instance. -

16. With the éforesaid directions, the writ petition is allowed.
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