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ACT:

Constitution of India Forty Second Anmendrment Act,
Sections 4 and 55-Wether the Sections are beyond the
amendi ng power of the Parlianent under Article 368 of the
Constitution and t herefore void- Wet her the Directive
Principles of State policy contained in Part [V of the
Constitution can have primacy over the fundanmental rights
conferred by Part 111 of the Constitution-Constitution of
India Articles 14, 19, 31C, 38 and 368.

HEADNOTE

Mnerva MIls Ltd. is alimted conmpany dealing in
textiles. On August 20, 1970 the Central Governnent
appointed a conmittee under section IS of the Industries
(Devel opnment Regul ation) Act, 1951 to make a full —and
conplete investigation of the affairs of the Mnerva MIls
Ltd as it was of the opinion that there had been or was
likely to be substantial fall in the volume of production
The said Committee submitted its report to the Centra
Government in January 1971, on the basis of which the
Central Government passed an order dated OCctober 19, 1971
under section 18A of the 1951 Act, authorising the Nationa
Textile Corporation Ltd., to take over the managenment of the
MIlls on the ground that its affairs are being managed in a
manner highly detrimental to public i nterest. Thi s
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undertaki ng was nationalised and taken over by the Centra
CGovernment  under the provisions of the Sick Textile
Undert aki ngs (Nationalisation) Act, 1974. The petitioners
chal | enged the constitutional validity of certain provisions
of the Sick Textile Undertakings (Nationalisation) Act, 1974
and of the or der dat ed Cct ober 19, 1971, the
constitutionality of t he Constitution (Thirty Ni nt h
Amendnent) Act which inserted the inpugned Nationalisation
Act as Entry 105 in the Ninth Schedule to the Constitution
the validity of Article 31B of the Constitution and finally
the constitutionality of sections 4 and 55 of the
Constitution (Forty Second Anendnent) Act, 1976 on the ratio
of the mmjority judgnent  in Kesavananda Bharati’s case,
nanely, though by Article 368 of the Constitution Parlianent
is given the power to anmend the Constitution, that power
cannot be exercised so as to damage the basic features of
the Constitution or so as to destroy its basic structure.
pining that sections 4 and 55 of the Constitution
(Forty | Second Anendnent) Act are void and beyond the
anmendi ng ‘power of the Parlianent, the Court by majority (Per
Chandrachud. C:J., on behalf of himself, A Gupta. N.L.
Untwalia & P.S. Kailasam JJ.)
N

HELD: (1) The newly introduced clause S of Article 368
transgresses the /limtations on the anending power of
Parliament and is hence unconstitutional. It denolishes the
very pillars on which the preanble rests by enpowering the
Parliament to exercise its constituent power  w thout any
"limtati on whatever". No constituent power can conceivably
go higher than the sky-high power conferred by clause (5),
for it even enpowers the Parlianent” to "repeal the

provisions of this Constitution", that is to say, to
abrogate the denocracy.
207

and substitute for it a ‘totally -antithetical form of
CGovernment. That can nost effectively be achieved, without
calling a denocracy by any other ‘name, by a total denial of
social, economic and political ‘justice to the people, by
emascul ating liberty of thought, expression, belief, faith
and worship and by abjuring commtnent to the nmagnificent
i deal of a society of equals. The power to destroy is not-a
power to anend. [240C E]

Since the Constitution had conferred a |inited anmendi ng
power on the Parlianent, the Parlianment cannot under the
exercise of that limted power enlarge that very power into
an absolute power. Indeed, a linmited amending power is one
of the basic features of Indian Constitution and therefore,
the limtations on that power cannot be destroyed. In other
words, Parlianent cannot, under Article 368, expand its
amendi ng power so as to acquire for itself the right to
repeal or abrogate the Constitution or to destroy its basic
and essential features. The donee of a limited power cannot
by the exercise of that power convert the linmted power into
an unlimted one. [240E- G

Smt. Indira Nehru Gandhi v. Raj Narain, [1976] 2 SCR
347, foll owed.

(2) The newly introduced clause (4) of Article 368 is
equal Iy unconstitutional and void because clauses (4) and
(5) are inter-linked. Wile clause (5) purports to renove
all limtations on the amending power, clause (4) deprives
the courts of their power to call in question any amendnment
of the Constitution. [241E-F]

I ndian Constitution is founded on a nice balance of
power anong the three wings of the State nanmely, the
Executive, the Legislature and the Judiciary. It is the
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function of the Judges, may their duty, to pronounce upon
the validity of laws. If courts are totally deprived of that
power, the fundanental rights conferred upon the people wll
become a nere adornnent because rights w thout renmedies are
as wit in water. A controlled Constitution will then become
uncontrolled. Cause (4) of Article 368 totally deprives the
citizens of one of the nobst val uabl e nodes of redress which
is guaranteed by Article 32. The confernent of the right to
destroy the identity of the Constitution coupled with the
provision that no court of |law shall pronounce upon the
validity of such destruction is a transparent case of
transgression of the linmtations on the anending power.
[ 241H, 242A]

If a constitutional amendnent cannot be pronounced to
be invalid even if it destroys the basic structure of the
Constitution, a |law passed-in pursuance of such an amendnent
will be beyond the pale of judicial review because it wll
receive the protection of the constitutional amendment which
the courts wll be powerless to strike down. Article 13 of
Constitution will~ then become a dead |etter because even
ordinary laws ~w |l escape the scrutiny of the courts on the
ground that they are passed on the strength of a
constitutional amendnent which is not open to challenge.
[ 242A- C]

(3) Though it is the settled practice of the Suprene
Court not to decide academ c questions and the Court has
consistently taken the view that it~ will not formulate a
rule of constitutional |aw broader than is required by the
precise facts to which it is tobe applied, it is difficult
to uphold the prelimnary objection to the consideration of
the question raised by the petitioners as regards the
validity of sections 4 and 55 of the Forty-second Anendnent.
In the instant case, the question raised as regards the
constitutionality of sections 4 and 55 of the Forty Second
Anmendnent is not an academic or a hypothetical question
Further an order has been passed -against the petitioners
under section 18A of the Industries (Developnent and

Regul ation) Act, 1951, by which the petitioners are
aggri eved. [248C, E-(G
208

Besi des, there is no constitutional or - statutory
i nhi bition against the decision of questions before they
actually arise for consideration. Here, in view of the

i nportance of the question raised and in view of the fact
that the question has been raised in many a petition, it is
expedient in the interest of Justice to settle the true
position. Secondly, what the court is dealingwith is not an
ordinary |aw which may or may not be passed so that it could
be said that the court’s jurisdiction is being invoked on
the hypothetical consideration that a |aw may be passed in
future which will injure the rights of the petitioners. Wat
the court is dealing withis a constitutional anmendnent
whi ch has been brought into operation and which, of its own
force, permits the violation of certain freedons through
| aws passed for certain purposes. [248G 249A-B]

Commonweal th of Massachusetts v. Andrew W Mellon, 67
Lawyers’ Edition, 1078, 1084; Ceorge Ashwander v. Tennessee
Valley Authority, 80 Lawyers’ Edition, 688, 711, quoted with
approval .

(4) The answer to the question whether in view of the
majority decision in Kesavananda Bharati it is pernissible
to the Parliament to so anend the Constitution as to give a
position of precedence to directive principles over the
fundanental rights, nust necessarily depend upon whether
Articles 14 and 19, which nmust now give way to | aws passed
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in order to effectuate the policy of the State towards
securing all or any of the principles of Directive Policy,

are essential features of the basic structure of the
Constitution. It is only if the rights conferred by these
two articles are not a part of the basic structure of the
Constitution that they can be allowed to be abrogated by a
constitutional anmendnent. |If they are a part of the basic
structure, they cannot be obliterated. out of existence in
relation tn a category of |aws described in Article 31C or

for the mtter of that, in relation to laws of any
descripti on what soever, passed in order to achieve any
object or policy whatsoever. This will serve to bring out
the point that a total enmasculation of the essentia
features of the Constitution is, by the ratio in
Keshavananda Bharati, not permissible to the Parlianent.
[ 249E- H|

(5) The inportance  of Directive Principles in the
schenme of . our Constitution cannot ever be over-enphasized.
Those pri'nciples project the hi gh i deal whi ch the
Constitution ains® to achieve. |In fact Directive Principles
of State Policy are fundanental in governance of the country
and there is no sphere of public |ife where delay can def eat
justice with nore telling effect than the one in which the
conmmon man seeks the realisation of his aspirations. But to
destroy the guarantees given by Part [1l  in order
purportedly to achieve the goals of Part IVis plainly to
subvert the Constitution by destroyingits basic structure.
Fundanental rights ' occupy a unique place in the lives. of
civilized societies and have been variously described as
"transcendental ", "inalienable” and "prinordial” and as said
i n Kesavananda Bharati —they constitute the ark of the
Constitution. [250B-C, 254H, 255A]

The significance of the perception that Parts 11l and
IV together constitute the core of commitnent to socia
revol ution and they, together, —are the conscience of the
Constitution is to be traced to a deep understandi ng of the

schenme of the Indian Constitution., Parts Ill and IV are |like
two wheels of a chariot, one no less inportant than the
other. Snap one and the other will lose its efficacy. They

are like a twin formula for achieving the social revolution
which is the ideal which the visionary founders of the
Constitution set

209

before thenselves. 1In other words, the Indian Constitution
is founded on the bed-rock of the bal ance between Parts |11
and V. To give absolute prinacy to one over the other is to
di sturb the harnmony of the Constitution. This harnmony and
bal ance between fundanmental rights and directive principles
is an essential feature of the basic structure of/  the
Constitution. [255B-D]

The edifice of Indian Constitution is built upon the
concepts crystallized in the Preanble. Having resolved to
constitute ourselves into a Socialist State which carried
with it the obligation to secure to our people justice-
social, economic and political, Part IV has been put into
our Constitution containing directive principles of State
Policy which specify the socialistic goal to be achieved.
Havi ng prom sed the people a denocratic polity which carries
with it the obligation of securing to the people liberty of
thought, expression, belief, faith and worship, equality of
status and of opportunity and the assurance that the dignity
of the individual will at all costs be preserved, Part |11
has been put in our Constitution, conferring those rights on
the people. Those rights are not an end in thensel ves but
are the neans to an end. The end is specified in Part |V.
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Therefore, the rights conferred by Part IIl are subject to
reasonabl e restrictions and the Constitution provides that
enf orcenent of some of them may, in stated unconmmon
ci rcunst ances, be suspended. But just as the rights
conferred by Part 111 would be without a radar and a conpass
if they were not geared to an ideal, in the sane manner the
attainment of the ideals set out in Part |1V would become a
pretence for tyranny if tho price to be paid for achieving
that ideal is human freedonms. One of the faiths of our
founding fathers was the purity of means. The goal s set out
in Part 1|V have, therefore, to be achieved wthout the
abrogation of the means provided for by Part IIl. It is in
this sense that Parts IIl and |V together constitute the
core of our Constitution and conbine to formits conscience.
Anyt hing that destroys-the balance between the two parts
will ipso facto destroy an essential elenment of the basic
structure of our Constitution. [253D-H, 256A- B]

(5A) ‘on any reasonable interpretation, there can be no
doubt that by the ~amendnent introduced by section 4 of the
Forty Second Anendnent, Articles 14 and 19 stand abrogated
at least in regard to the category of |aws described in
Article 31C. The startling consequence which the amendnent
has produced is that  even'if alawis in total defiance of
the mandate of Article 13 read with Articles 14 and 19, its
validity will not be open to question so long as its object
is to secure a directive principle of State Policy. [256D E]

(6) No doubt, it is possible to conceive of |aws which
will not attract Article 31C, since they may not bear direct
and reasonable nexus wth the provisions of Part 1V.
However, a large mpjority of laws, the bul k- of them can at
any rate be easily justified as having been passed for the
purpose of giving effect to the policy of the State towards
securing sone principle or the other laid down in Part |V.

In respect of all such laws, which will cover an extensive
gamut of the relevant |egislative activity, the protection
of Articles 14 and 19 will stand wholly wthdrawn. It is

then no answer to say, while determ ning whether the basic
structure of the Constitution is altered, that at l'east sone
laws will fall outside the scope of Article 31C. [256E-H

(7) A total deprivation of fundanental rights, even in
alimted area, can anmpbunt to abrogation of a fundanental
right just as partial deprivation in every area can. The
fact, therefore that some laws may fall outside the scope of
Article 31C is no answer to the contention that the
wi t hdrawal of protection of Articles 14 and 19 froma |l arge

nunber of | aws destroys the basic structure of the
Constitution. [256H, 257A- B]
210

(8) Article 38 provides that the State shall strive to
pronote the wel fare of the people by securing and protecting
as effectively as it may a social order in whichjustice,
social, economc and political, shall inform all the
institutions of the national |life. It 1is not correct that
all the Directive Principles of State Policy contained in
Part TV eventually verge wupon Article 38. Article 38
undoubtedly contains a broad guideline, but the other
Directive Principles are not nere illustrations of the
principle contained in Article 38. Secondly, if it be true
that no |aw passed for the purpose of giving effect to the
Directive principle in Article 38 can danage or destroy the
basi ¢ structure of the Constitution, there was no necessity
and nore so the justification, for providing by a
Constitutional amendnent that no |aw which is passed for
giving effect to the policy of the State towards securing
any principle laid dowm in Part [V shall be deened to be
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void on the ground that it 1is inconsistent wth or takes
away or abridges the rights conferred by Articles 14 and 19.
[ 257C F]

The object and purpose of the anendnment of Article 31C
isreally to save |aws which cannot be saved under Article
19(2) to (6). Laws which fall under those provisions are in
the nature of reasonable restrictions on the fundanmenta
rights in public interest and therefore they abridge but do
not abrogate the fundanmental rights. It was in order to dea
with aws which do not get the protection of Article 19(2)
to (6) that Article 31C was anended to say that the
provisions of Article 19, inter alia cannot be invoked for
voiding the laws of the description nentioned in Article
31C. [257F-G

(9) Articles 14 and 19 do not confer any fancifu
rights. They confer rights which are elenentary for the
proper and effective functioning of a denocracy They are
universally so regarded, as is evident fromthe Universa
Decl aration of° Human Rights. If Articles 14 and 19 are put
out of operationin regardto the bulk of laws which the
| egi sl atures are enpowered to pass Article 32 wll be
drained of its life-blood. [257G H, 258A]

Section 4 of the Forty Second Anendnent found an easy
way to circunvent Article 32(4) by withdrawing totally the
protection of Articles 14 and 19 in respect of a large
category of laws, so that there wll be no violation to
conplain of in regard to which redress can be sought under
Article 32. The power to take away the protection of Article
14 is the power to discrimnate wthout a valid basis for
classification. By a long series of decisions the Supreme
Court has held that Article 14 forbids class |egislation but
it does not forbid classification. The purpose of
withdrawing the protection of Article 14, therefore, can
only be to acquire the power to-enact  class |egislation
Then again, regional chauvinism wll have a field day if
Article 19(1)(d) is not available to the citizens. Already,
there are disturbing trends on a part of the Indian horizon
Those trends will receive strength and encouragenent if |aws
can be passed with immnity, preventing the citizens from
exercising their right to nove freely throughout the
territory of India. The nature and quality of the anendnent
i ntroduced by section 4 of the Forty Second Amendnent is,
therefore, such that it wvirtually tears away the heart of
basi ¢ fundanmental freedons. [258B- E]

Article 31C speaks of laws giving effect to the policy
of the "State". Article 12 which governs the interpretation
of Article 31C provides that the word "State" in Part |11
includes the Governnent and Parlianent of India and the
Government and the Legi slature of each of the States and al
| ocal or other
211
authorities within the territory of India or wunder the
control of the Governnent of India. Wde as the | anguage of
Article 31C is, the definition of the word "State" in
Article 12 gives to Article 31C an operation of the w dest
anplitude. Even if a State Legislature passes a |law for the
purpose of giving effect to the policy by a local authority
towards securing a directive principle, the laww Il enjoy
imunity from the provisions of Articles 14 and 19. The
State Legislatures are thus given an almpst wunfettered
di scretion to deprive the people of their civil liberties.
[ 258E- @G

(10) The principles enunciated in Part |V are not the
procl ai med nmonopoly of denocracies alone. They are comon to
all polities, denocratic or authoritarian. Every State is
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goal -oriented and clains to strive for securing the welfare
of its people. The distinction between the different forms
of Government consists in that a real denocracy wll
endeavour to achieve its objectives through the discipline
of fundamental freedons |ike those conferred by Articles 14
and 19. Those are the nost elenentary freedons w t hout which
a free denocracy is inpossible and which nust, therefore, be
preserved at all costs. |If the discipline of Article 14 is
withdrawn and if immunity fromthe operation of that article
is conferred, not only on |aws passed by the Parlianent but
on |l aws passed by the State Legislatures also, the politica
pressures exercised by nunerically |arge groups can tear the
country asunder by leaving it to the legislature to pick and
choose favoured areas and favourite classes for preferentia
treatnent. [259A-D

(11) The devi ce of reading down the provisions of a | aw
for the purpose of saving it froma constitutional challenge
is not to be resorted to in order to save the
susceptibilities of ~ the | aw makers, nor indeed to imagine a
| aw of ~one’s liking to have been passed. Article 31C cannot
be read down so as to save it from the challenge of
unconstitutionality because to do so will involve a gross
distortion of the principle of reading down depriving that
doctrine of its only or true rationale when words of w dth
are used inadvertently one nust at |east take the Parlianent
at its word when, especially, it undertakes a constitutiona
amendnent . [ 259E- G

If the Parliament has manifested a clear intention to
exercise an unlimted power, it is inmpermssible to read
down the anplitude of that power so as to mmke it limted.
The principle of reading down cannot be invoked or applied
in opposition to the clear intention of the l'egislature. In
the history of the constitutional law, no constitutiona
amendnment has ever been read down to nmean the exact opposite
of what it says and intends. In fact, reading down Article
31Cso as to nmke it conformto the ratio of the mpjority
decision in Kesavananda Bharati (is to destroy the avowed
purpose of Article 31C as indicated by the very heading
"Saving of certain |aws" under which Articles 31A 31B and
31C are grouped. Since the anmendnent to Article 31C was
unquesti onably made with a view to enmpower i ng the
| egislatures to pass laws of a particular description-even
if those laws violate the discipline of Articles 14 and 19,
it is inpossible to hold that the court should still save
Article 31C fromthe challenge of wunconstitutionality by
reading into that Article words which destroy the rationale
of that Article and an intendnent which is plainly contrary
to its proclai med purpose. [259H, 280A-(C

(12) Reading the existence of an extensive judicia
reviewinto Article 31C is really to permt the distortion
of the very purpose of that Article. It provides expressly
that no law of a particular description shall be deemed to
be void on the ground that it violates Article 14 or Article
19. It woul d be sheer
212
adventuri smof a npbst extraordinary nature to undertake such
a kind of judicial enquiry. [260F-Q

(13) In the very nature of things it is difficult for a
court to determ ne whether a particular |aw gives effect to
a particular policy. Wiether a law is adequate enough to
give effect to the policy of the State towards securing a
directive principle is always a debatable question and the
courts cannot set aside the law as invalid nerely because,
intheir opinion, tho lawis not adequate enough to give
effect to a certain policy. The power to enquire into the
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guestion whether there is a direct and reasonable nexus
between the provisions of a law and a Directive Principle
cannot confer wupon the Courts the power to sit in Judgnent
over the policy itself of the State. At the highest, courts
can, under Article 31C, satisfy thenselves as to the
identity of the law in the sense whether it bears direct and
reasonabl e nexus with a Directive Principle. If the court is
satisfied as to the existence of such nexus, the inevitable
consequence provided for by Article 31C nmust follow |ndeed,
if there is one topic on which all the 13 Judges in
Kesavananda Bharti were agreed, it is this: that the only
guestion open to judicial review under tho unanended Article
31C was whether there is a direct and reasonable nexus.
between the inpugned law and tho provisions of Articles
39(b) and (c). Reasonableness is evidently regarding the
nexus and not regarding the law. The. attenpt therefore to
drape Article 31Cinto a denocratic outfit under which an
extensive judicial review would be permssible nust fail

[ 260H, 261A- E]

(14) The avowed purpose of clauses (4) and (5) of
Article 368 is to confer power upon-the Parlianent to anmend
the Constitution wi t hout any "limtation what ever".
Provisions of this nature cannot be saved by reading into
them words and intendnent of a dianmetrically opposite
nmeani ng and content. [261F- G

(15) Article 31A(1) can be looked upon as a
cont enpor aneous practical expositionof the intendnment of
the Constitution, ‘but the same cannot be said of Article
31C. Besides there'is a significant qualitative difference
between the two Articles. Article 31A, the validity of which
has been recognised over the years, excludes the challenge
under Articles 14 and 19 in regard toa specified category

of laws. If by a constitutional anendnment, the application
of Articles 14 and 19 is withdrawn from a defined field of
| egislative activity, which is reasonable in public

interest, the basic franmework of the constitution may remnain
uninpaired. If the protection of those articles is wthdrawn
in respect of an wuncatal ogued variety of |aws, fundanenta
freedons will becone a 'parchnent in a glass case’” to be
viewed as a matter of historical curiosity [262A-C]

(16) There is no merit in the contention -that since
Art. 31A was also upheld on the ground of state decisis.
Art. 31C can be upheld on the sane ground. The five natters
which are specified in Article 31A are of such quality,
nature, content and character that at |east a debate can
reasonably arise whether abrogation of fundanental rights in
respect of those matters w Il danage or destroy the basic
structure of the Constitution. Article 31C does not . dea
with specific subjects. The directive principles are couched
in broad and' general terns for the sinple reason that they
specify the goals to be achieved. The principle.  of state
decisis cannot be treated as a fruitful source of
perpetuating curtail ment of human freedons. No court has
upheld the wvalidity of Article 31A on the ground that it
does not violate the basic structure of the Constitution
There is no decision on the validity of Article 31A which
can be |ooked upon as a neasuring rod of the extent of the
amendi ng power. To
213
hark back to Article 31A every time that a new
constitutional anmendnent is challenged is the surest neans
of ensuring a drastic erosion of the Fundanental Rights
conferred by Part I1l1. Such a process wll insidiously
undermine the efficacy of the ratio of the majority judgnent
i n Kesavananda Bharati regarding the inviolability of the
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basic structure. That ratio requires that the validity of
each new constitutional anmendnent nust be judged on its own
nerits. [262C- QG

(17) It is not correct to say that when Article 31A was
uphel d on the ground of state decisis, what was upheld was a
constitutional device by which a class of subject-oriented
| aws was considered to be valid. The sinple ground on which
Article 31A was upheld, apart from the ground of
cont enpor aneous practical exposition, was that its validity
was accepted and recognised over the years and, therefore,
it was not permssible to challenge its constitutionality.
The principle of stare decisis does not inply the approva
of the device. O nechanism which is enployed for the
purpose of framng a legal or constitutional provision
[262G H, 263A- B]

(18) Under clauses (2) to (6) of Article 19,
restrictions can be inposed only if they are reasonabl e and
then again, they can be inposed in the interest of a stated
class of /subjects only. It is for the courts to decide
whet her .restrictions are reasonable and whether they are in
the interest —of the particular subject. Apart from other
basic dissimlarities, -Article 31C takes away the power of
judicial review to an extent which destroys even the
senmbl ance of a conparison between its provisions and those
of clauses (2) to/ (6) of Article 19. Human ingenuity,
l[imtless though it may be, has yet not devised a system by
which the Iliberty of the people can be protected except
through the intervention of courts of 1aw [263B-D

Three Articles of the Indian Constitution and only
three stand between the heaven of freedominto which Tagore
wanted his country to awake-and the abyss of ‘unrestrained
power. They are Articles 14, 19 and 21. Article 31C has
renoved two sides of that golden triangle which affords to
the people of this country an assurance that the promse
held forth by the Preanble will be perfornmed by ushering an
egalitarian era through the discipline of fundanenta
rights, that is, without enmasculation of the rights to
liberty and equality which alone can help preserve the
dignity of the individual. [263D E]

Per Bhagwati, J. (concurring)

(1) Since the question in regard to the constitutiona
validity of the amendment nmade in Article 31C did not arise
inthe wit petitions and the counter-affidavits, it was
whol Iy acadenmic and superfluous to decide it. Once it is
conceded that Articles 31A, 31B and the unanended Article
31C are constitutionally valid it became wholly unnecessary
torely on the wunanmended Article 31 in support of the
validity of Sick Textiles Undertaking (Nationalisation). Act,
1974 because Article 31B would, in any event, save it/ from
invalidation on the ground of infraction of any of the
fundanental rights. [268F-H

(2) Now either the Nationalisation Act was really and
truly a lawfor giving effect to the Directive Principles
set out in Article 39 clause (b) as declared in section 39
of the Act or it was not such a law and the |egislative
decl aration contained in section 39 was a col ourabl e devi ce
If it was the
214
former then the unanended Article 31C would be sufficient to
protect the Nationalisation Act fromattack on the ground of
violation of Articles 14, 19 and 31 and it would be
unnecessary to involve the anended Article 31C and if it was
the latter, then neither the wunanmended nor the anmended
Article 31C would have any application. Thus in either
event, the amended Article 31C would have no rel evance at
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all in adjudicating upon the constitutional validity of the
National i sation Act. In these circunstances, the court could
not be called upon to examine the constitutionality of the
amendnment made in Article 31C [269B- E]

Dattatraya Govind Mhajan v State of Mharashtra,
[1977] 2 SCR 790, foll owed.

(3) Cause (4) of Article 368 of the Constitution is
unconstitutional and void as danagi ng the basic structure of
the Constitution. [288E]

The words "on any ground" in clause (4) of Article 368
are of the widest amplitude and they woul d obvi ously cover
even a ground that the procedure prescribed in clause (2)
and its proviso has not been followed. The result is that
even if an amendnent is purported to have been nade without
conplying with the procedure prescribed in sub-clause (2)
including its proviso, and-is therefore unconstitutional, it
woul d still be inmune from challenge. [284F-F]

As per Kesavananda Bharati s case any amendrment of the
Constitution which did not conform to the procedure
prescribed by sub-clause (2) and its proviso was no
amendnment -at all and a court would declare it invalid. Thus
i f an anendnment was passed by a sinple ngjority in the House
of the People and the Council of States and the President
assented to the anmendnent, it would, in law, be no amendnment
at all because the requirenent of <clause (2) is that it
shoul d be passed by 'a mgjority of each of the Houses
separately and by not |less than two-third of the Menbers
present and voting. But if clause (4) was wvalid it would
becone difficult to challenge the wvalidity of such an
amendnent and it would prevail though nmade in defiance of a
mandat ory constitutional  requirenment. Cause (2) including
its proviso would be rendered conpletely superfluous and
nmeani ngl ess and its prescription would beconme nerely a paper
requirenment. Mor eover, apart from nul i fying t he
requi rements of clause (2) andits proviso, clause (4) has
also the effect of rendering an anendnment inmmune  from
chal l enge even if it danages or destroys the basic structure
of the Constitution and is, therefore, outside the anending
power of Parliament. So long as <clause (4) -stands, an
amendment of the Constitution, though unconstitutional and
void as transgressing the limtation on the anendi ng power
of Parlianent as laid down in Kesavananda Bharati’s case,
woul d be unchall engeable in a court of |aw. The consequence
of this exclusion of the power of judicial review would be
that, in effect and substance, the Ilinitation on the
amendi ng power of Parlianment would, froma practical point
of view, beconme non-existent and it would not be incorrect
to say, for covertly and indirectly by the exclusion of
judicial review the anmendi ng power of Parlianent woul d stand
enlarged contrary to the decision of this GCourt in
Kesavananda Bharati’'s case. This woul d, undoubtedly, damage
the basic structure of the Constitution because there are
two essential features of the basic structure which would be
vi ol ated, nanely, the limted amendi ng power of the
Parlianment and the power of judicial reviewwith a viewto
exam ni ng whether any authority wunder the Constitution has
exceeded the limts of its powers. [284F-H, 285A-D]

Qur Constitution is a controlled constitution which
confers powers on the various authorities created and
recogni sed by it and defines the limts of those
215
powers. The Constitution is suprenma |ex, the paranmount |aw
of the land and there is no authority, no departnent or
branch of the State which is above or beyond the
Constitution or has powers unfettered and wunrestricted by
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the Constitution. The Constitution has devised a structure
of power relationship which checks and balances and limts
are placed on the power s of every aut hority of
instrumentality under the Constitution. Every organ of the
State, be it the Executive or the Legislature or the
Judiciary, derives its authority fromthe Constitution and
it has to act wthin the Ilimts of such authority.
Parliament too is a creature of the Constitution and it can
only have such powers as are given to it wunder the
Constitution. It has no inherent power of amendment of the
Constitution and being an authority created by the
Constitution, it cannot have such inherent power but the
power of amendnent is conferred upon it by the Constitution
and it is alimted power which is so conferred. Parlianent
cannot in exercise of ~this power so anmend the Constitution
as to alter its basic structure or to change its identity.
Now, if by constitutional anendment, Parlianent was granted
unlimted power ~of amendment, it would cease to be an
aut hority under the Constitution, but would becone suprene
over it . 'because it would have power to alter the entire
Constitution including its basic structure and even to put
an end to it by totally changing its identity. Therefore,
the limted amending power of Parlianent is itself an
essential feature of the Constitution, a part of its basic
structure, for if the limted power of anmendment was
enlarged into an unlimted power the entire character of the
Constitution would be changed. It nust follow as a necessary
corollary that any ‘anendnment of ~the Constitution which
seeks, directly or indirectly, to enlarge the amendi ng power
of Parlianment by freeing it from the limtation of
unamendability of the basic structure would be violative of
the basic structure and, hence, outside the anendatory power
of Parlianment. [285E-H 286A-C]

It is a fundamental principle of our Constitution that
every organ of the State, —every authority under the
Constitution derives its powers fromthe Constitution and
has to act within the linmts of 'such power. The three main
departnments of the State anpbngst which the powers of
Covernment are divided are: the Executive, the Legislature
and the Judiciary. Under our Constitution there is no rigid
separation of powers but there is a broad denarcation
though, having regard to the conpl ex nature of governmenta
functions, certain degree of overlapping is inevitable. The
Constitution has created an independent machi nery, nanely,
the judiciary which is vested with the power -of judicia
review to determne the legality of executive action and the
validity of |legislation passed by the Legislature. It is a
sol emm duty of the judiciary under the Constitution to keep
the different organs of the State, such as the Executive and
the Legislature, wthinthe lints of the power conferred
upon them by the Constitution. This power of judicial review
is conferred on the judiciary by Articles 32 and 226 of the
Constitution. [286D, E, 287B-C].

It is a cardinal principle of our Constitution that no
one, howsoever highly placed and no authority however |ofty,
can claim to be the sole judge of its power wunder the
Constitution or whether its actions are within the confines
of such power laid down by the Constitution. The judiciary
is the interpreter of the Constitution and the judiciary is
assigned the delicate task to determne what is the power
conferred on each branch of Governnent, whether it is
limted, and if so, what are the limts and whether any
action of that branch transgresses such linmts. It is for
the judiciary to uphold the constitutional values and to
enforce the constitutional limtations. That is the essence
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of the rule of law, which inter alia requires that "the
exerci se of powers by
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the Governnent whether it be the legislature or the
executive or any other authority, be conditioned by the
Constitution and the law'. The power of the judicial review
is an integral part of our constitutional system and w thout
it, there wll be no Governnent of Laws and the rule of |aw
woul d become a teasing illusion and a pronise of unreality.
If there is one feature of our Constitution which, nore than
any other, 1is basic and fundamental to the naintenance of
denocracy and the rule of law, it is the power of judicia
review and it 1is wunquestionably a part of the basic
structure of t he Constitution. However , effective
alternative institutional mechani sm arrangenents for
judicial review cannot be made by Parliament. Judicia
reviewis a vital ~ principle of our Constitution and it
cannot be abrogated without affecting the basic structure of
the Constitution. If by a constitutional anendnent, the
power of ' judicial review is taken away and it is provided
that the validity of anylaw made by the |egislature shal
not be liable to be called in question on any ground, even
if it is outside the |l egislative conmpetence of the
| egislature or is violative of any fundamental rights, it
woul d be nothing short of subversion of the Constitution
for it would nmake a nockery of the distribution of
| egi sl ati ve powers. between the Union and the States and
render the fundamental rights neaningless and futile. So
also if a constitutional anendnent is nade which has the
effect of taking away the power of judicial review and
providing that no anendnment made in the Constitution shal
be liable to be questioned on any ground, ~even if such
amendnent s viol ative of the basic structure and,
therefore, outside the amendatory  power of Parliament, it
woul d be making Parliament solejudge of the constitutiona
validity of what it has done and that would, in effect and
substance, nullify the limtation on the anmendi ng power of
Parliament and effect the basic constructure of the
Constitution. [287F-H, 288A-E]

(4) Cdause (5) of Article 368 of the Constitution is
unconstitutional and void. [289E-F]

After the decisions of Kesavananda Bharati’s case and
Smt. Indira Gandhi’'s case there was no doubt at all that the
anendatory power of Parlianment was linmted and it was not
conpetent to Parlianent to alter the basic structure of the
Constitution and clause (5) could not renove the doubt which
did not exist. What clause (5) really sought to do was to
renove the limtation on the amending power of Parlianment
and correct it from a limted power into an unlimted one.
This was clearly and indubitably a futile exercise on the
part of the Parlianent. [288G H, 289A]

The Constitution has conferred only a linmted amendi ng
power on Parlianent, so that it cannot danage or destroy the
basic structure of the Constitution and Parlianent by
exercise of that linted anending power convert that very
power into an absolute and unlimted power. |If it were
perm ssible to Parliament to enlarge the |imted anmending
power conferred upon it into an absolute power of amendnent,
then it was neaningless to place a limtation on the
original power of anendnent. Parlianment having a limted
power of amendnent cannot get rid of the limtation of
exercising that very power and convert it into an absolute
power. Clause (5) of Article 368 which sought to renove the
l[imtation on the anending power of Parliament by making it
absolute, therefore, is outside the anending power of
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Parlianment. However, clause (5) seeks to convert a
controlled Constitution into an uncontrolled one by renoving
the limtation on the anending power of Parliament which is
itself an essential feature of the Constitution and it is,
therefore, violative of the basic structure. [289B-E]
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Per contra:

(5) Section 4 of the Constitution (Forty-second
Amendnent) Act, 1976 making anmendnments in Article 31C and
giving primacy to Directive Principles over Fundanental
Rights, in case of conflict between them does not damage or
destroy the basic structure of the Constitution and is
within the amending power of Parliament and therefore
amended Article 31C is constitutional and valid. [342E-F].

(i) It is not correct to say that Fundamental R ghts
al one are based on Human Rights while Directive Principles
fall in sone category —other than Human Ri ghts. Fundamenta
Rights and Directive Principles cannot be fitted in two
distinct and strictly defined categories. Broadly stated,
Fundanent'al “Ri ghts represent civil  and political rights,
while Directive Principles enbody social and economc
rights. Both are clearly part of broad spectrum of hunan
rights. Even, the universal Declaration of Human Rights
adopted by the CGeneral ~Assenbly of the United Nations on
10t h Decenber, 1948 contains not only rights protecting
i ndi vidual freedom (Articles 1 to 21)  but also social and
econom c rights intended to ensure soci o-econom ¢ justice to
every one (Articles 22 to 29). The two other |Internationa
Covenant s adopted by the General “Assenbly for securing human
rights, nanely, the lnternational Covenant- on Cvil and
Political Rights and the International Covenant on Econom c,
Social and Cultural Rights are also tothe sane effect. The
soci o-economi ¢ rights enbodied in the Directive Principles
are as much a part of human rights as the Fundanental
Rights. Together, they are _intended to carry out the
objectives set out in the preanble of the Constitution and
to establish an wegalitarian social order informed wth
political, social and econom c justice and ensuring dignity
of the individual not only to a few privil eged persons but
to the entire people of the country including the have-nots
and the handi capped, the lowliest and the lost. [320C H|

Kesavananda Bharati v. State of Kerala, [1973] Supp
SCR, referred to

(ii) Although Fundanent al Ri ghts and Directive
Principles appear in the Constitution as distinct entities,
there was no such demarcation nmade between them during the
period prior to the framing of the Constitution. Fromthe
poi nt of view of inportance and significance, no distinction
was drawn between justiciable and non-justiciable rights by
the Fathers of the Constitution and both were treated as
formng part of the rubric of Fundanental Rights, the only
di fference being that whereas the Fundanental Rights were
enforceable in Courts of Law, the Directive Principles of
social policy were not to be enforceable. [321A-B, 322C D

(iii) To limt the potential of Fundanmental Rights on
the ground that they are nerely negative obligations
requiring the State to abstain as distinct from taking
positive action is inpermssible. [323D C

No doubt, it is said that the Fundanental Ri ghts dea
with negative obligations of the State not to encroach on
i ndividual freedom while the Directive principles inpose
positive obligations on the State to take certain kind of
actions. Though the latter part nay be true that the
Directive Principles require positive action to be taken by
the State, it is not wholly correct that the Fundamenta
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Ri ghts inpose only negative obligations on the State. There
are a few Fundanental Rights which have also a positive
content, with the result that new dinmensions of the
Fundanental Rights are being opened up by the Suprene Court
and the entire jurisprudence of Fundanmental Rights is in a
218

stage of resurgent evaluation. Modyreover, there are three
Articles, nanely, Article 15(2), Article 17 and Article 23
within the category of Fundamental Rights which are designed
to protect the individual against the action of other
private citizens and seemto inpose positive obligations on
the State to ensure this protection to the individual. [322
F-H, 323 A-B].

Hussai nara Khatoon v. State of Bihar, [1979] 3 SCR 160;
Madhav Hayawadanrao Hoskot v. State of Mharashtra, [1979] 1
SCR 192 and Sunil Batra etc. . v. Delhi Administration & Os.
etc., [1979] 1 SCR 392, followed.

(iv) The only di stingui shi ng feature bet ween
Fundanental Rights ~and Directive Principles of State Policy
is that  whereas the former are made enforceable in a Court
of Law the latter are not. They are not justiciable be cause
the social and econom c rights and other nmatters dealt with
in the Directive Principles are by their very nature

i ncapabl e of j udi‘ci al ~ enf or cenent and noreover, the
i npl enentation of /many of those rights would depend on the.
state of econom ¢ / devel opnent in _the country, t he

availability. OF necessary finances and the governnent’s
assessment of priority of objectives and values. But nerely
because the Directive Principles are non-justiciable, it
does not followthat  they are in any way subservient or
inferior to the Fundanental Rights. [323 B-C, E-F].

(v) The Indian Constitution is first ~and forenost a
soci al docunent. The najority of its provisions are either
directly aimed at furthering the goals cf the socio-econonic
revol ution or attenpt to foster ~this revol uti on by
establishing the conditions necessary for its achievenent.
The Fundanental Rights are no doubt inportant and val uable
in a denocracy, but there can be no real denpbcracy w thout
social and econonic justice to the conmon nan and to /create
soci 0-economni ¢ conditions in which there can be social and
econom c justice to everyone, is the thene of the Directive
Principles. It is the Directive Principles which nourish the
roots of a denobcracy, provide strength and vigour to it and
attenpt to make it a real participatory denocracy whi ch does
not remain nmerely a political denocracy but also becones a
social and econoni ¢ democracy wth Fundamental® Rights
available to all irrespective of their power, position or
weal th. The dynam c provisions of the Directive Principles
fertilise the static provisions of the Fundanental Ri ghts.
The obj ect of the Fundanental Rights is to  protect
i ndi vidual [liberty, but i ndi vi dual liberty cannot be
considered in isolation fromthe soci o-economnmi c structure in
which it is to operate. There is a real connection between

i ndividual liberty and the shape and form of the social and
econom c structure of the society. There cannot be -any
individual liberty at all for the | arge nmasses of people who

are suffering fromwant and privation and who are cheated
out of their individual rights by the exploitative econonic
system Their individual liberty would come in conflict with
the liberty of the socially and econom cally nore powerful
class and in the process get nmnutilated or destroyed. The
real controversies in the present day society are not
bet ween power and freedom but between one formof liberty
and another. Under the present socio-econom c system it is
the liberty of the fewwhich is in conflict with the liberty
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of the many. The Directive Principles, therefore, inpose an
obligation on the State to take positive action for creating

soci o-econoni ¢ conditions in which there wll be an
egalitarian social order with social and econom c justice to
all so that individual liberty will become a cherished val ue

and the dignity of the individual a living reality, not only
for a fewprivileged persons but for the entire people of
t he

219

country. Thus, the Directive Principles enjoy a very high
place in the constitutional schenme and it is only in the
framework of the socio-economc structure envisaged in the
Directive Principles that the Fundanental Rights are
intended to operate, for' it is only then they can becone
meani ngful and significant for the mllions of our poor and
deprived people, who do not have even the bare necessities
of life and who are living bel ow the poverty level. [323F-G
324C-H,  325A-B] .

(vi) ‘Article 37 of the Constitution is an Article of
crucial  ‘inportance unlike the lrish Constitution which
provi ded the i nspiration for i ntroduci ng Directive
Principles in our Constitution. Article 37 says that the
Directive Principles ~shall not be enforceable by any court,
makes the Directive Principles fundanental in the governance
of the country and enacts that it shall be the duty of the
State to apply the Directive Principles in naking |aws. The
changes nmade by the franers of the Constitution are vita
and they have the effect of bringing about a tota
transformation or nmet anor phosi s of this provi si on,
fundanentally altering the significance and efficacy. The
Directive Principle are not excluded fromthe cogni zance of
the court, as under the Irish Constitution; they are nerely
made non-enforceable by a court of law. Merely because the
Directive Principles are not enforceable in a court of |aw,
it does not mean that they are of subordinate inportance to
any part of the Constitution or that they cannot <create
obligations or duties binding on the State. The crucial test
which has to be applied is whether the Directive Principles
i mpose any obligations or duties on the State, if they do,
the State would be bound by a constitutional mandate to
carry out such obligations or duties, even -though no
corresponding right is created in any one which can be
enforced in a court of law. On this question Article 37 is
enphatic and nmake the point in no uncertain terms There
could not have been nore explicit |anguage used by the
Constitution nmakers to nake the Directive Principles binding
on the State and there can be no doubt that the State is
under a constitutional obligation to carry out this mandate
contained in Article 37. |In fact, non-conpliance with the
Directive Principles would be wunconstitutional on the part
of the State and it would not only constitute a breach of
faith with the people who inposed this constitutiona
obligation on the State but it would also render awvita
part of the Constitution nmneaningless and futile. For the
purpose of the Directive Principles, the "State" has the
sanme, neaning as given to it under Article 13 for the
purpose of the Fundanental Rights. This would nean that the
sane State which is injuncted from taking any action in
infringement of the Fundanental Rights is told in no
uncertain terns that it must regard the Directive Principles
as fundanental in the governance of the country and is
positively mandated to apply themin making | aws. This gives
rise to a paradoxical situation and its inplications are far
reaching. The State is on the one hand prohibited by the
constitutional injunction in Article 13 from naking any | aw
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or taking any executive action which would infringe any
Fundanental Right and at the sane tine it is directed by the
constitutional nandate in Article 37 to apply the Directive
Principles in the governance of the country and to make | aws
for giving effect to the Directive Principles. Both are
constitutional obligations of the State. Wen the State
nmakes a law for giving effect to a Directive Principle, it
is carrying out a constitutional obligation under Article 37
and if it were to be said that the State cannot nmake such a
| aw because it comes into conflict with a Fundanental R ght,
it can only be on the basis that Fundamental Rights stand on
a higher pedestal and have precedence over Directive
Principles. But it is not correct to say that under
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our constitutional schene Fundanental Rights are superior to
Directive Principles or that Directive Principles must yield
to Fundanental Rights. Both are in fact equally fundamenta
and the courts have, ~therefore, tried to harnonise them by
inmporting the Directive Principles in the construction of
the Fundanmental Rights. For -~ the purpose of determ ning the
reasonabl eness of the restriction ‘inposed on Fundanenta
Rights the court nay legitimately take into account the
Directive Principles ~and where executive action is taken or
| egi sl ation enacted  for the purpose of " giving effect to a
Directive Principle, the restriction inposed by it on a
Fundanental Right nmy be presuned to be reasonable. [325C
E-H, 326A-D, 327H, 328A-H, 329A-B].

State of Bihar v. Kaneshwar Singh, [1952] SCR 889;
Pat humma v. State of Kerala, [1978] 2 SCR 537; Ms. Kasturi
Lal Lakshm Reddy etc. v. The State of Jammu & Kashmir &
Anr., [1980] 3 SCR p. 1338, applied.

State of Madras v. Chanpkam Dorairajan, [1951] SCR 529
di ssented from

In Re Kerala Education Bill, [1959] SCR 995, Referred
to.

(vii) If alaw is enacted for the purpose of giving
effect to a Directive Principle.and it inposes a restriction
on a Fundarmental Right, it would be difficult to condem
such restriction as unreasonable or not in publitc interest.
So also where a lawis enacted for giving effect to a
Directive Principle in furtherance of the constitutiona
goal of social and economc justice it may conflict with a
formalistic and doctrinaire view of equality before the |aw,
but it would alnmpst always conform to the principle  of
equality before the law in its total nagnitude and
di mensi on, because the equality clause in the Constitution
does not speak of nere formal equality before the |aw but
enbodi es the concept of real and substantive equality which
strikes at inequalities arising on account of vast socia
and economic differentials and is consequently an essentia
i ngredient of social and economic justice. The  dynamc
principle of egalitarianismfertilises the concept of socia
and economic justice; it is one of its essential elenments
and there can be no real social and economc justice where
there is a breach of the wegalitarian principle. If,
therefore, there is a |aw enacted by the |egislature which
isreally and genuinely for giving effect to a Directive
Principle with a view to pronoting social and economc
justice, such law does not violate the principle of
egalitarianismand is in accord wth the principle of
equal ity before the law as understood not in its strict and
formalistic sense, but in its dynamc and activist
magnitude. In the circunstances, the Court would not be
unjustified in naking the presunption that a law enacted
really and genuinely for giving effect to a Directive
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Principle in furtherance of the cause of social and economc
justice, would not infringe any Fundanental Right wunder
Article 14 or 19. This being the correct interpretation of
the constitutional provisions, the anended Article 31C does
no nore than codify the existing position wunder the
constitutional scheme by providing immunity to a | aw enacted
really and genuinely for giving effect to a Directive
Principle, so that needlessly futile and tine-consum ng
controversy whet her such | aw contravenes Article 14 or 19 is
elimnated. The amended Article 31C cannot in t he
ci rcunmst ances be regarded as violative of the basic
structure of the Constitution. [329F-H, 330A-F].

(viia) A law enacted really and genuinely for giving
effect to a Directive Principle, in discharge of the
constitutional obligation laid down upon the State under
Article 37, would not be-invalid, because it infringes a
fundanmental right. If the Court takes the viewthat it is
invalid, it would be placing Fundanental Rights above
Directive Principles, a position not supported at all by
221
the history of their enactnment as also by the constitutiona
schene. The two A constitutional obligations, one in regard
to Fundanental Rights and the other in regard to Directive
Principles, are of ‘equal strength and nerit and there is no
reason why, in case of conflict, the forner should be given
precedence over the latter. Wether or not a particular
mandat e of the Constitution is justiciable has no bearing at
all on its inportance and significance and justiciability by
itself can never be a ground for placing one constitutiona
mandate on a higher pedestal than the other. The effect of
giving greater weightage to the constitutional mandate in
regard to Fundamental Rights would be to relegate the
Directive Principles to a secondary position and emascul ate
the constitutional comrand that the Directive Principles
shal | be fundanental in the governance of the country and it
shall be the duty of the State to apply themin naking | awns.
It would anpbunt to refusal to give effect to the words
fundanental in the governance of the country" and a
constitutional comuand which has been declared by the
Constitution to be fundanental would be -rendered non-
fundanmental . The result would be that a positive nandate of
the constitution commanding the State to nake a | aw would be
defeated by a negative constitutional obligation not to
encroach upon a Fundanental Right and the |aw nade by the
| egi sl ature pursuant to a positive constitutional comuand
woul d be delegitimsed and declared unconstitutional. This
plainly would be contrary to the constitutional scheme
because the Constitution does not accord higher place to the
constitutional obligation in regard to Fundanental “Rights
over the «constitutional obligation in regard to Directive
Principles and does not say that the inplenentation of the
Directive Principles shall only be within the pernissible
[imts laid down in the Chapter on Fundamental R ghts.
[ 330A, 331A-F].

Kari mbi | Kunhi koman v. State of Kerala, [1962] | SCR
319 (supra) referred to

(viii) It is not correct to say that consequent to the
amendnment of Article 31C the Constitution is now nmade to

stand 'on its head and not on its legs.” Prior to the
amendments, Fundanental Rights had a superior or a higher
position in the constitutional scheme than Directive

Principles and there is accordingly no question at all of
any subversion of the constitutional structure by the
amendnent. There can be no doubt that the intention of the
Constitution makers was that the Fundanmental Ri ghts should
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operate within the socioeconomc structure or a w der
conti nuum envi saged by the Directive Principle, for then
only would the Fundanental Ri ghts beconme exercisable by al
and a proper balance and harnony between Fundamental Rights
and Directive Principles secured. The Constitution makers,
therefore, never contenplated that a conflict would arise
bet ween the constitutional obligation in regard to
Fundanental Rights and the constitutional mandate in regard
to Directive Principles. But if a conflict does arise
between these two constitutional mandat es of equa
fundanental character, since the Constitution did not
provi de any answer and perhaps for the reason that such a
situation was not anticipated, the problemhad to be sol ved
by Parliament and sone nopdus operandi had to be evolved in
order to elimnate the possibility of conflict howsoever
renote it mght be. [331GH, 332A-D.

Parliament took the view that the constitutiona
obligation in regardto Directive Principles should have
precedence over the constitutional obligation in regard to
the Fundanmental Rights in Articles 14 and 19, because
Fundanental Rights t hough precious and val uabl e for
mai ntai ning the denocratic way of |life, have absolutely no
meani ng for the poor, down trodden and econonically
222
backward cl asses of people who unfortunately constitute the
bul k of the people /of India and the only way in which
Fundanental Rights can be nade neaningful for them is by
i mpl ementing the Directive Principles, for ‘the Directive
Principles are intended to bring about a socio-econonic
revolution and to create a new soci o-econom c order where
there will be social and economic justice for all ‘and every
one, not only a fortunate few but the teemng mllions of
India, would be able to participate in the fruits of freedom
and devel opment and exercise _the Fundanental | Rights.
Parliament, therefore, anmended Article 31Cwith a viewto
providing that in case of conflict Directive Principles
shal |l have precedence over the Fundanental Rights in
Articles 14 and 19 and the latter shall yield place to the
former. The positive constitutional command to nake | aws for
giving effect to the Directive Principles shall prevail over
the negative constitutional obligation not to encroach on
the Fundamental Rights enbodied in Articles 14 and  19.

[333C-F].

Parlianment made the anmendnent in Article 31C because it
realised that "if the State fails to create conditions in
whi ch the fundanental freedons could be enjoyed by all, the
freedomof the feww Il be at the nmercy of the man and then
all freedons wll vanish" and "in order, therefore, to

preserve their freedom the privileged few nust part with a
portion of it." Therefore, it cannot at all be said that the
basic structure af the Constitutionis affectedwhen for
evolving a nodus vivandi for resolving a possible renote
conflict between two constitutional mandates of equally
fundanental character, Parliament decides by way of
amendrment of Article 31C that in case of such conflict the
constitutional nandate in regard to Directive Principles
shall prevail over the constitutional mandate in regard to
the Fundarmental Rights wunder Articles 14 and 19. The
amendment in Article 31C far from damaging the basic
structure of the Constitution strengthens and re-enforces it
by giving fundamental inportance to the rights of the
nmenbers of the community as against the rights of a few
i ndividuals and furthering the objective of the Constitution
to build an egalitarian social order where there wll be
soci al and economic justice for all, every one including the
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low visibility areas of hunmanity in the country will be able
to exercise Fundanental Rights and the dignity of the
i ndividual and the worth of the human person which are
cherished values wll not remain nerely the exclusive
privileges of a few but becone a living reality for the many
[ 334H, 335A-D.

(ix) The principle of egalitarianismis an essentia
el ement of social and economic justice and, therefore, where
alaw is enacted for giving effect to a Directive Principle
with a viewto pronoting social and economic justice, it
woul d not run counter to the egalitarian principle and would
not therefore be violative of the basic structure, even if
it infringes equality before the law in its narrow and
formalistic sense. No law which is really and genuinely for
giving effect to a Directive Principle can be inconsistent
with the egalitarian principle and therefore the protection
granted to it wunder “the anmended Article 31C against
violation of Article 14 cannot have the effect of damagi ng
the basic structure. Therefore, there is no violation of the
basi c structure involved in the amendment of Article 31C In
fact, one it is accepted that the unanmended Article 31C was
constitutionally valid, ~it could only be on the basis that
it did not damage or destroy the basic structure of the
Constitution, it cannot be said that the anmended Article 31C
is violative of the basic structure. If the exclusion of the
Fundanental Rights enbodied in Articles 14 and 19 coul d be
legitimately nmade for giving effect” to the Directive
Principles set out in clauses (b) and (e) ‘of Article 39
wi t hout affecting the basic structure. these

223
Fundanental Rights cannot be excluded for giving effect to
the other Directive Principles. |If ~the “constitutiona

obligation in regard to the Directive Principles set out in
clauses (b) and (c) of Article 39 coul dbe given precedence
over the constitutional obligation in regard to the
Fundanental Rights wunder Articles 14 and 19, there s no
reason in principles why such precedence cannot be given to
the constitutional obligation in regard to the  other
Directive Principles which stand on the same footing. It
woul d be incongruous to hold tho anended Article 31Cinvalid
when the unanended Article 31C has been held to be valid by
the mpjority decision in Kesavananda Bharati’s and by the
order, in Wanman Rao's case, dated 9th May, 1980. [335E-H
336A-C] .

(x) It is clear from the |anguage ~of the amended
Article 31C that the law which is protected from challenge
under Articles 14 and 19 is law giving effect tothe policy
of the State towards securing or any of the Directive
Principl es. Whenever, therefore, any protection is clained
for a |l aw under the anended Article 31C, it is necessary for
the Court to exami ne whether the |aw has been enacted for
giving effect to the policy of the State towards securing
any one or nore of the Directive Principles and it is only
if the court is so satisfied as a result of judicia
scrutiny that the court would accord the protection of the
amended Article 31Cto such law. Now it is undoubtedly true
that the words used in the amended Article are "l aw giving
effect to the policy of the State" but the policy of the
State which is contenplated there is the policy towards
securing one or nore of the Directive Principles it is the
constitutional obligation of the State to secure the
Directive Principles and that is the policy which the State
is required to adopt and when a law i s enacted in pursuance
of this policy of inplementing the Directive Principles and
it seeks to give effect to a Directive Principle, it would
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both from the point of grammar and | anguage, be correct to
say that it is nade for giving effect to the policy of the
State towards securing such Directive Principle. The words
"law giving effect to the policy of the State" are not so
wi de but in the context and collocation in which they occur,
they are intended to refer only to a |aw enacted for the
purpose of inplementing or giving effect to one or nore of
the Directive Principles. [337A-F].

(xi) The Court before which protection for a particular
law is claimed under the amended Article 31C would,
therefore, have to examne whether such law is enacted for
giving effect to a Directive Principle, for genuinely it
woul d have the protection of the anended Article 31C. A
claimthat a particular law is enacted for giving effect to
Directive Principles put forward by the State woul d have no
nmeaning or value; it~ is the court which would have to
determ ne the question. Again it is not enough that there
may be ~sone connection between a provision of the |law and a
Directive Principle. The connection has to be between the
law and. the Directive Principle and it nust G be a real and
substantial connection. To determ ne whether a | aw satisfies
this test, the court would have to examine the pith and
substance, the true nature and character of the |l aw as al so
its design and the subject matter dealt with by it together
with its object and scope. If on such examination, the court
finds that the dom nant object of the lawis to give effect
tothe Directive Principle, it would -accord protection to
the law under the' anended Article 31C. But if the court
finds that the | aw though passed seemngly for giving effect
to a Directive Principle, is, inpith and substance, one for
acconpl i shing an wunauthorised purpose-unauthorised in the
sense of not being covered by any Directive Principle such
aw would not have the protection of the anended Article
31C. The anended Article 31C does not give protection to
224
a law which has nmerely sonme renbte or tenuous connection
with a Directive. Principle. Wuat (is necessary is that there
must be a real and substantial connection and the doni nant
object of the law nust be to give effect to the Directive
Principle, and that is a matter which the court woul d have
to decide before any claimfor protection under the amended
Article 31C can be allowed. [337F-H, 338A-B, F-(G.

The words wused in the anended Article 31C are: "law
giving effect to the policy of the State towards securing
all or any of the principles laid down in Part IV' andthese
words on a plain natural construction do not include all the
provisions of law but only those which give effect to the
Directive Principle. Therefore, it is not every provision of
a statute which has been enacted with the dom nant’ object
of giving effect to a Directive Principle that is entitled
to protection but only those provisions of the statute which
are basically and essentially necessary for giving effect to
the Directive Principles are protected under the anended
Article 31C. If there are any other provisions in the
statute which do not fall within this category, they would
not be entitled to protection and their validity would have
to be judged by reference to Articles 14 and 19. Were,
therefore, protection is claimed in respect of a statute
under the amended Article 31C, the court would have first to
determ ne whether there is real and substantial connection
bet ween the law and a Directive Principle and the
predom nant object of the lawis to give effect to such
Directive Principle and if the answer to this question is in
the affirmative, the court would then have to consider which
are the provisions of the law basically and essentially
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necessary for giving effect to the Directive Principle and
give protection of the amended Article 31C only to those
provi sions. The question whether any particul ar provision of
the law is basically and essentially necessary for giving
effect to the Directive Principle, wuld depend, to a | arge
extent, on how closely and integrally such provision is
connected wth the inplenmentation of the Directive
Principle. If the court finds that a particular provision is
subsidiary or incidental or not essentially and integrally
connected with the inplenmentation of the Directive Principle
or is of such a nature that though seemngly a part of the
general design of the nmain provisions of the statute, the
dom nant object 1is to achieve an wunauthorised purpose, it
woul d not enjoy the protection of anmended Article 31C and
would be liable to be struck down as invalid if it violates
Article 14 or 19. [338-G H, 339A, D-H, 340A-D

Akadasi Padhan v. State of Oissa, [1963] 2 Supp. SCR
691; Rashbi hari ~Panda etc. v. State of orissa, [1969] 3 SCR
374; Ms. Vrailal Manilal & Co. & ors. v. State of Madhya
Pradesh & Os., {1970] 1 SCR 400 and R C. Cooper v. Union
of India, [1970] 3 SCR 530, fol lowed.

(xii) If the Court findsthat even in a statute enacted
for giving effect to a Directive Principle, there is a
provision which is not essentially and integrally connected
with the inplementation of the Directive Principle or the
dom nant object of which is to achieve ‘an unauthorised
purpose it would be outside the protection of the anended
Article 31C and would have to neet the chall enge of Articles
14 and 19. [ 340F-H|

(xiii) Articles 39 to 51 contain Directive Principles
referring to certain specific objectives and in-order that a
| aw should be for giving effect to one of those Directive
Principles, there woul d be a real and substantial connection
between the |aw and the specific objective set out in such
Directive Principle. bviously, the objectives set out in
these Directive Principles being specific and limted, every
law made by a legislature in the country cannot possibly
have a real and substantial connection with one or the other
of these specific
225
objectives. It is only alimted nunber of |aws which would
have a real A and substantial connectionwith one or the
ot her of the specific objectives contained in these
Directive Principles and any and every |aw would not cone
within this category. [341A-C.

(xiv) Article 38 is a general article which stresses
the obligation of the State to establish a social order in
whi ch justice-social, economic and political-shall inform
all the institutions of national life. It no doubt tal ks of
the duty of the State to pronpte the welfare of the people
and there can be no doubt that standing by itself this mnight
cover a fairly wide area but the objective set out in the
Article is not nerely promtion of the welfare of the
peopl e? but there is a further requirenent that the welfare
of the people is to be pronoted by the State, not in-any
manner it |ikes, not according to its whimand fancy, but
for securing and protecting a particular type of socia
order and that social order should be such as woul d ensure
soci al, economic and political justice for all. Social
econom c and political justice is the objective set out in
the Directive Principle in Article 38 and it is this
obj ective which is made fundanental in the governance of the
country and which the State is laid under an obligation to
realise. This Directive Principle forms the base on which
the entire structure of the Directive Principles is reared
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and social, economc and political justice is the signature
tune of the other Directive Principles. The D rective
Principles set out in the subsequent Articles follow ng upon
Article 38 nerely particularise and set out facets and
aspects of the ideal of social, econonic and politica
justice articulated in Article 38. [341CQ§.

(xv) The concept of social and econonic justice may not
be very weasy of definition but its broad contours are to be
found in sonme of the provisions of the Fundanental R ghts
and in the Directive Principles and whenever a question
arises whether a legislationis for giving effect to socia
and economc justice, it is wth reference to these
provisions that the question would have to be determ ned.
There is nothing so vague or indefinite about the concept of
social or econonmic justice that alnmpst any Kkind of
| egislation could be justified wunder it. Mreover, where a
claimfor protection is nmade in respect of a |egislation on
the ground that it is enacted for giving effect to a
Directive Principle, the Directive Principle to which it is
clained to be related would not ordinarily be the genera
Directive Principle set out inArticle 38, but could be one
of the specific Directive Principles set out in the
succeeding Articles because these latter particularise the
concept of social ~and -economic justice referred to in
Article 38. Therefore, it is not correct to say that if the
amendrment in Article 31C were held valid, it would have the
effect of protecting every possiblelegislation wunder the
sun and that would in effect and substance w pe out Articles
14 and 19 fromthe Constitution. This is a tall and extreme
argunent, not justified in t he pr ovi si ons of the
Constitution. [341H, 342A-D].

HELD further (concurring with the najority):

6. Clause (a) of Article 31Ais constitutionally valid
even on the application of the basic structure test. [290D].

Wiere any law is enacted for ~giving effect to a
Directive Principle wth the view to furthering the
constitutional goal of social and economic justice, there
woul d be no violation of the basic structure, even'if it
infringes formal equality before the |aw under Article 14 or
any fundanmental right under Article 19. Here, clause (a) of
Article 31A protects a law of agrarian reform which is
clearly in the context of the socio-economc conditions
prevailing in
226
India, a basic requirement of social and economc justice
and 15 covered by the Directive Principals set out in clause
(b) and (c) of Article 39 and it cannot be regarded as
violating the basic structure of the Constitution. On the
contrary, agrarian reforns leading to social and economc
justice to the .. rural population is an objective which
strengthens the basic structure of the Constitution. [290B-
D .

Even on the basis of the doctrine of stare decisions
the whole of Article 31Ais constitutionally valid. The view
that Article 31Ais constitutionally valid has been fallen
in atleast three decisions of the Supreme Court, nanely,
Shankri Prasad’s case, Sajjan Singh's case and Gol aknath’'s
case and it has hold the field for over 28 years and on the
faith of its correctness nillions of acres of agricultura
| and have changed hands and now agrarian rel ati ons have comne
into being transferring the entire rural econony. Even
though the constitutional . validity of Article 31A was not
tested in these decisions by reference to the basic
structure doctrine, the court would not be justified in
allowing the earlier decisions to be reconsidered and the
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guestion of constitutional validity of Article 31A re-
opened. These decisions have given a quietus to the
constitutional challenge against the validity of Article 31A
and this quietus should not now be allowed to be disturbed.
[ 290E, 292D, 294G H 295A].

Shankri Prasad v. Union of India, [19621 2 SCR 89;
Sajjan Singh v. State of Rajasthan, [1965] | SCR 933; I|.C
Col aknath v. Union of India, [1967] 2 SCR 762; Anbi ka Prasad
Mshra v. State of UP. and Os., [1980] 3 SCR . 1159.
fol | owed

It is no doubt true that the Suprene Court has power to
reviewits wearlier decisions or even depart fromthem and
the doctrine of stare decisions cannot be pernmtted to
per pet uat e erroneous deci sions of the court to the detrinent
of the general welfare of the public. Certainty and
continuity are essential ingredients of rule of |aw
Certainty and applicability of- law would be considerably
eroded and suffer a serious set back if the highest court in
the land 'were ready to overrule the views expressed by it
in! earlier decisions even though that view has held the
field for _a nunmber of vyears. It is obvious that when
constitutional problenms are brought before the Supreme Court
for its decision, conplete and difficult questions are bound
to arise and since  the decision of many of such questions
may depend upon choice between conpeting val ues, two views
nmay be possible depending upon the value judgnment or the
choi ce of val ues nmade by the individual judge. Therefore. if
one view has been taken by the court —after mature
del i beration the fact that another Bench is inclined to take
another view would not - justify the court in reconsidering
the earlier decision and overrule it. The lawlaid down by
the Supreme Court is binding on all the courts in the
country and nunerous questions all over the country are
decided in accordance with the view taken by the Supremne
Court. Many people arrange their-affairs and | arge nunber of
transactions al so take place on the faith of the correctness
of the decision given by the Suprene Court. It woul'd create
uncertainty, unstability and confusion if the | aw propounded
by the Suprene Court on the face of which nunmerous cases
have been decided and many transactions have taken place is
held to be not the correct |aw after a nunmber of years. The
doctrine of stare decisions is evolved fromthe maxim"stare
decisions et non quita novere" nmeaning "adhere to the
deci sion and not unsettle things which are established" and
it is a useful doctrine intended to bring about certainty
and uniformity in the law But the doctrine of stare
deci si ons cannot be regarded as a rigid
227
and inevitable doctrine which nust be applied at the cost of
justice There nmay be cases where it may be necessary to rid
the doctrine of its petrifying rigidity. The court “may in an
appropriate case overrule a previous decision taken by it,
but that should be done only for substantial and conpelling
reasons. The power of review must be exercised with due care
and caution and only for advancing the public well-being and
not nmerely because it nay appear that the previous decision
was based on an erroneous view of the law. It is only where
the perpetuation of the earlier decision would be productive
of mischief or inconvenience or would have the effect of
deflecting the nation fromthe course which has been set by
the Constitution-nmakers or "where national crisis of great
nonent to the life, liberty and safety of this country and
its mllions are at stake or the basic direction of the
nation itself is in peril of a shake wup", that the court
woul d be justified in reconsidering its earlier decision and
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departing from it. It is fundanental that the nation's
constitution should not be kept in constant uncertainty by
judicial review every now and then, because otherwise it
woul d paral yse by perennial suspense all legislative and
adm ni strative action on vital issues. The court should not
indulge in judicial stabilisation of State action and a vi ew
whi ch has been accepted for a long period of tine in a
series of decisions and on tho faith of which nmllions of
peopl e have acted and a large nunber of transactions have
been effected should not be disturbed. [292GH, 293A-H,
294A- D] .

Ambi ka Prasad M shra v. State of U P. and Anr., [1980]
3 SCR p. 1159. foll owed.

(7) Article 31B was conceived together with Article 31A
as part of the sanme design adopted to give protection to
legislation providing for acquisition of an estate or
ext i ngui shment or nodification of any rights in an estate.
[ 295E- F] .

The Ninth Schedule of Article 31B was not intended to
include l'aws other than those covered by Article 31A
Articles 31A and 31B were thus intended to serve the same
purpose of protecting the legislation falling within a
certain category. It was a double barreled protection which
was i ntended to be provided to this category of |egislation
since it was designed to carry out agrarian reformwhich was
so essential for bringing about a revolution in the socio-
econom ¢ structure of the country: [295F, H, 296A]

Since all the earlier constitutional anmendments were
held valid on the 'basis of wunlimted anending power of
Parliament recogni sed. in Shankri~ Prasad s case and Sajjan
Singh’s case and were accepted as valid i n Gol akhnath' s case
and the Twenty Ninth Amendnent Act was also held valid in
Kesavananda Bharati’s case, though not on the application of
the basic structure test and these constitutional amendments
have been recognised as valid over a nunber of years and
noreover, the statutes intended to be protected by themare
all falling wthin Article 31A with the possible exception
of only four Acts, it would not be justified in re-opening
the question of validity of these constitutional anendnent
and hence these anmendnents are valid. [297F-H].

But all constitutional anendments nade -after the
decision in Kesavananda Bharati’s case would have to be
decided by reference to the basic structure doctrine, for
Parlianment would then have no excuse for saying that it did
not known the limtation on its anmendi ng power. Now out of
the statutes which are or may in future be included in the
Ni nt h Schedul e by subsequent constitutional anendrments, if
there are any which fall within a category covered
228
by Article 31A or 31C, they would be protected from
chal |l enge under Articles 14 and 19 and it wuld- not be
necessary to consider whether their inclusion. in the Ninth
Schedule is constitutionally valid, except in those rare
cases where protection may be <claimed for them against
violation of any other. fundanmental rights. This question
would primarily arise only in regard to statutes not covered
by Article 31A or 31C and in case of such statutes, the
Court would have to consider whether the constitutiona
amendments including such statutes in the Nnth Schedule
violate the basic structure of the Constitution in granting
theminmmunity fromchallenge of the fundamental rights. It
is possible that in a given case even an abridgenent of a
fundanental right may involve violation of the basic
structure. It would all depend on the nature of the nature
of the fundamental right, the extent and depth of the
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i nfringement, the purpose for which the infringenment is made
and its inpact on the basic values of the Constitution. For

exanple, right to life and personal |liberty enshrined in
Article 21, stands on an altogether different footing from
ot her fundamental rights. If this fundanental right s

violated by any legislation, it may be difficult to sustain
a constitutional amendment which seeks to protect such
| egi sl ati on against challenge under Article 21. So also
where a legislation which has nothing to do with agrarian
reformor any Directive Principles infringes the equality
cl ause contained in Article 14 and such legislation is
sought to be protected by a constitutional anendment by
including it in the N nth Schedule, it may be possible to
contend that such constitutional amendment is violative of
the egalitarian principle which forns part of the basic
structure. However, ot her situations may arise where
infarction of a fundanental right by a statute, is sought to
be constitutionally protected  m ght effect the basic
structure of the Constitution.” In every case, therefore,
where a ‘constitutional amendment includes a statute or
statutes in the. Ninth Schedule, its constitutional validity
woul d have to be considered by E. reference to the basic
structured doctrine and such constitutional anmendment woul d
be liable to be declared invalid to the extent to which it
danmages or destroys the basic structure of the Constitution
by according protection against violation of any particul ar
fundanental right. [297H, 298C-H, 299A-B].

(8) Even on principle, the first part of the unanended
Article 31C is constitutionally valid. In view of the fact
that the first part of the unamended Article 31C was held to
be constitutionally valid by the majority -decision in
Keshavananda Bharati’'s case, t he guesti on of its
constitutional validity cannot be again reopened. It is
true, that the ratio decidendi of Keshavananda Bharati’s
case was that the anending power of Parlianment is limted
and Parliament cannot in exercise of the power mf amendnent
alter the basic structure of  the Constitution /and the
validity of every constitutional amendnent has, therefore,
to be judged by applying the test whether or not it alters
the basic structure of the Constitution and this test was
not applied by the six Ilearned Judges, though their
conclusion regarding constitutionality of the first part of
the unanmended Article 31C is valid. Irrespective of the
reasons which wei ghed with each one of the Judges who uphel d
the validity of the first part of the unanended Article 31C,
the reasons for reaching the said conclusion would certainly
have a bearing on the determ nation of the ratio decidend
of the case and the ratio decidendi would certainly be
inmportant for the decision of future cases  where the
validity of the first part or the unanended Article 31Cis
concerned, it was in so nany terns determned by the
majority decision in Keshavananda Bharati’s case, and that
deci si on binds. [300E-H, 301A-D, 302C
229

What the first part of the unamended Article 31C does
is merely to abridge the fundanmental rights in Articles 14
and 19 by excluding the applicability to |egislation giving
effect to the policy towards securing the principles
specified in clauses (b) and (c) of Article 39. The first
part of the unamended Article 31Cis basically of the same
genre as Article 31Awith only this difference that whereas
Article 31A protects laws relating to certain subjects, the
first part of the unanmended Article 31C deals wth |aws
having certain obj ectives. There is no qualitative
di fference between Article 31A and the first part of the
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unanmended Article 31Cin so far as the exclusion of Articles
14 and 19 is concerned. The fact that the provisions to the
first part of the unamended Article 31C are nor e
conprehensive and have greater w dth conpared to those of
Article 31A does not make any difference in principle. If
Article 31Ais constitutionally valid, the first part of the
unanmended Article cannot be held to be unconstitutional. The
first part of the unamended Article 31C, in fact, stands on
a nore secure footing because it accords protection against
infraction of Articles 14 and 19 to |l egislation enacted for
giving effect to the Directive Principles set out in clauses
(b) and (c) of Article 39. The legislature in enacting such
| egi slation acts wupon the constitutional mandate contai ned
in Article 37 according to which the Directive Principles
are fundanental in the  governance of the country and it is
the duty of the State to apply those principles in making
laws. It is for the purpose of giving effect to the
Directive Principles set out in clauses (b) and (c) of
Article 39 in discharge of the <constitutional obligation
| aid upon the State under Article 37 that fundanental rights
in Articles 14 and 19 are allowed to be abridged. A
constitutional amendment, therefore, making such a provision
cannot be condemed as violative of the basic structure of
the Constitution. [301E-H, 302A-C.

(9) Even if the Constitution (Fortieth Amendnent Act,
1976 is unconstitutional and void and the Mharashtra
Agricultural Lands (Lowering of Ceiling on- Holdings) and
(Amendrment) Act, 1972 (Act 11 of ~1975), the . Mharashtra
Agricultural Lands (Lowering of =~ Ceiling on Holdings) and
(Amendnent) Act, 1975, (Act XLVI1  of 1945) and the
Mahar ashtra Lands (Ceiling on-hol dings) Amendnent Act, 1975,
(Act Il of 1976) have not been validly included in the Ninth
Schedule so as to earn the protection of Article 31B, they
are still saved frominvalidation by Article 31A and so far
as the Constitution (Forty Second Amendnent) Act, 1976, is
concerned, it is outside the constituent power of Parlianent
inso far as it seeks to include clauses (4) and (S) in
Article 368. [302C-D, GH.

It is clear on a plain natural construction of its
| anguage that wunder the proviso to Article 83(2) the
duration of the Lok Sabha coul d be extended only during the
operation of a proclamation of energency and if, therefore,
no proclamation of energency was in operation at the
rel evant tinme, the House of People (Extension of Duration)
Act, 1976 would be outside the conpetence of  Parlianent
under the proviso to Article 83(2). Again the |anguage of
Article 352 (1) makes it clear that the President can take
action under this clause only if he satisfies that a grave
energency exists whereby the security of India or any part
of the territory thereof is threatened, whether by war or
ext er nal aggr essi on or i nternal di st urbance. The
sati sfaction of the President "that a grave energency exists
whereby the security of India.. is threatened whether by war
or external aggression or internal disturbance" is a
condition precedent which nust be fulfilled before the
President can issue a proclamation under Article 352 clause
(1). Wien this condition precedent is satisfied, the
President may exercise the power under clause (1) of Article

352 and i ssue a procl amati on of emer gency. The
constitutional inplications of a
230

decl arati on of energency. under Article 352 clause (1) are
vast and they are provided in Articles 83(2), 250, 353, 358
and 359. The energency being an exceptional situation
arising out of a national crisis certain wi de and sweepi ng
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powers have been conferred on the Central Government and
Parliament with a view to conbat the situation and restore
normal conditions. One such power is that given by Article
83(2) which provides that while a proclamati on of emergency
isin operation, Parliament wmay by | aw extend its duration
for a period not exceeding one year at a time. Further
several drastic consequences ensue upon the making of a
decl arati on of energency. The issue of a proclamation of
emergency nmkes serious inroads into the principle of
federalismand enascul ates the operation and efficacy of the
Fundanental Rights. The power of declaring an emergency is,
therefore, a power fraught wth grave consequences and it
has the effect of disturbing the entire power structure
under the Constitution. But it is a necessary power given to
the Central Governnent-with a viewto armng it adequately
to neet an exceptional situation arising out of threat to
the security of the country on account of war or externa
aggression or internal disturbance or immnent danger of any
such calamity.” It is, therefore, a power which has to be
exercised with the greatest ~care and caution and utnost
responsi bility [ 303A-B-306E-H, 307E-G.

(10) There is no bar to the judicial reviewof the
validity of a proclamation of emergency issued by the
Presi dent under Article 352 clause (1). [308B-(C.

If a question brought before the court is purely a
political question not involving determ nation of any |ega
or constitutional 'right or obligation, the court would not
entertain it, since the court s concerned only wth
adj udi cation of legal rights andliabilities. Merely because
a question has a political colour the court cannot fold its
hands in despair and declare "judicial hands off™. So |ong
as the guestion is whet her an authority under the
Constitution has acted within the limts of its power or
exceeded it, it can certainly be decided by the court.
Indeed it would be its constitutional obligation to do so.
The court is the wultimate interpreter of the Constitution
and when there is manifestly unauthorised exercise of power
under the Constitution, it is the duty of the ‘court to
intervene. In fact, to this Court ~as much as to’  other
Branches of Government is committed the conservation and
furtherance of constitutional values. The Court’s task is to
identify those values in the constitutional plan and to work

theminto life in the cases that reach the Court. "Tact and
Wi se restraint ought to tenper any power but courage and-the
acceptance of responsibility have their place too . The

Court cannot and should not shirk this Tresponsibility
because it has sworn the oath of allegiance to the
Constitution and is also accountable to the people of this
country. It would not, therefore, be right for the Court to
decline to exanm ne whether in a given case there is any
constitutional violation involved in the President “issuing a
procl amati on of energency under clause (1) of Article 352.
[308D, F, 309A-C.

The constitutional jurisdiction of this Court does not
extend further than saying whether the limts on the power
conferred by the Constitution on the President have been
observed or there is transgression of such linmts. The only
l[imt on the power of the President under Article 352 clause
(1) is that the President should be satisfied that a grave
enmergency exists whereby the security of India or any part
thereof is threatened whether by war or external aggression
or internal disturbance. The satisfaction of the President
is a subjective one and cannot be decided by reference to
any objective tests. It 1is deliberately and advisedly
subj ective because the matter in respect’ to
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which he is to be satisfied is of such a nature that its
deci si on nust necessarily be left to the Executive Branch of
CGovernment. There may be a wide range of situations which
may arise and their political inplications and consequences
may have to . be evaluated in order to deci de whether there
is a situation of grave energency by reason of the security
of the country being threatened by war or externa
aggression or internal disturbance. It would largely be a
political judgnent based on assessnent of diverse and varied
factors, fast changing situations, potential consequences
and a host of other inponderables. It cannot, therefore, by
its very nature, be a fit subject matter for adjudication by
judicial methods and materials and hence it is left to the
subj ective satisfaction  of the Central CGovernment which is
best in a position to decide it. The Court cannot go into
the question of correctness or adequacy of the facts and
circunmstances on which the satisfaction of the Centra
Governnment is - based. That would ba a dangerous exercise for
the Court, ~both because it is not a fit instrument for
determ ning a question of ~ this land and also because the
Court would. thereby usurp the function of the executive and
in doing so enter the "political thicket" which it rust
avoid if it is toretain its legitinacy wth the people.
But, if the satisfaction is mala fide or is based on wholly
extraneous and irrelevant ground, the Court would have
jurisdiction to examne it because in that case there would
be no satisfaction of the President in regard to the natter
on which he is required to be satisfied The satisfaction of
the President is a condition precedent tothe exercise of
power under Article 352 clause (1) and if it can be shown
that there is no satisfaction of the President at all, the
exercise of the power would be constitutionally ‘invalid.
[309C-H, 310A-B].

It is true that by reason of clause (5)(a) of Article
352, the satisfaction of the President is made final and
concl usive and cannot be assailed on any ground, 'but, the
power of judicial reviewis a part of the basic structure of
the Constitution and hence this provision debarring judicia
review would be open to attack on the ground that it is
unconstitutional and void as damaging or destroying the
basic structure. This attack agai nst constitutionality can
however, be averted by reading the provision to nmean that
the immunity fromchallenge granted by it does not apply
whore the challenge is not that the satisfaction s inproper
or unjustified but that there is no satisfaction at all. In
such a case it is not the satisfaction arrived at by the
President which is challenged but the existence of. the
satisfaction itself. Were, therefore, the satisfactionis
absurd or perverse or mala fide or based on a wholly
extraneous and irrelevant ground it woul d be no satisfaction
at all and it would be liable to be challenged before a
court notwi thstanding clause (5)(a) of Article 352. No
doubt, in npst cases it would be difficult if not inpossible
to challenge the exercise of’ power under Article 352 clause
(1) even on this limted ground because the facts and
circunstances on which the satisfaction is based would not
be known, but where it is possible the existence of the
sati sfaction can always be challenged on the ground that it
is mala fide or based on a wholly extraneous or irrel evant
ground. [310C F].

Gormal lion v. Lightfoot, [1960] 364 US 339; Backer v.
Carr, [1962] 369 US 186, quoted with approval.

State of Rajasthan v. Union of India, [1977] 3 SCC 592,
fol | oned.
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@Qul am Sarwant v. Union of India, [1967] 2 SCR 271,
Bhutnath Mato v. State of Wst Bengal, [1974] 1 SCC 645,
expl ai ned.
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(11) on a plain natural interpreation of the |anguage
of sub-clauses (a) to (c) of clause (2) that so long as the
procl amati on of emergency is not revoked by another
procl amati on under sub-clause (2)(a), it would continue to
be in operation irrespective of change of circunstances.
[312C].

Lakhan Pal v. Union of India, [1966] Supp. SCR 209,
appl i ed.

It is true that the power to revoke a procl amation of
emergency is vested only in the Central Governnent and it is
possi bl e that the Central Governnment may abuse this power by
refusing to revoke a Proclamation of Energency even though
the circumstances justifying the issue of Procl amati on have
ceased to exist-and thus prolong baselessly the state of
enmergency obliterating the Fundanental Rights and this may
encourage totalitarian trend. But the primary and rea
saf eguard of the citizen agai nst such abuse of power lies in
"the good sense of the people and in the system of
representative and responsibl e Government"” which is provided
inthe Constitution. Additionally, it may be possible for
the citizen in a given case to nove the court for issuing a
wit of mandanmus for revoking Proclamation of Energency, if
he is able to show by placing clear -and cogent nateria
before the <court that there is no justification at all for
the conti nuance of the Proclanmation of Emergency. But this
woul d be a very heavy onus because it woul dbe entirely for
t he Executive Governnment to be satisfied whether a situation
has arisen where the Proclamation of Emergency can be
revoked. There would be so many facts and circunstances and
such diverse considerations to be-takeninto account by the
Executive Government before it ~can be satisfied that there
is no |onger any grave Energency ~whereby the security of
India is threatened by war or external aggression or
internal disturbance. This is not a matter which i's fit for
judicial determination and the court would not interfere
with the satisfaction of the Executive Governnent in this
regard unless it is clear on the material on record that
there is absolutely no justification for the continuance of
the Proclamation of Emergency and the Procl anation is being
continued mala fide or for a collateral purpose. The court
may in such a case, if satisfied, beyond doubt grant a wit
of mandamus directing the Central Government to revoke the
Procl amation of Energency. But wuntil that  is~ done the
Procl amati on of Emergency would continue in operation and it
cannot be said that t hough not revoked by another
Proclamation it has still ceased to be in force. In the
present case, it was conmon ground that the first
Procl amation of Energency issued on 3rd Decenber, 1971 was
not revoked by another Proclanmation under clause (2)(a) of
Article 352 until 21st March, 1977 and hence at the nmaterial
lime when the House of People (Extension of Duration) Act,
1976, was passed the first Proclamati on of Energency was in
operation. [312F-H, 313A-F.].

If the first Proclamation of Emergency was in operation
at the relevant time it would be sufficient conpliance with
the requirenent of the proviso to clause (2) of Article 83
and it would be wunnecessary to consider whether the second
Procl amati on of Enmer gency was validly issued by the
President. [313E-F].

(12) The House of People (Extension of Duration) Act,
1976, was enacted under the proviso to clause (2) of Article
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83 for the purpose of extending the duration of the Lok
Sabha and it was a condition precedent to the exercise of
this power by Parlianment that there should be a Procl anmation
of Emergency in operation at the date when the Act was
enacted. The words "while the Proclamation of Emergency
i ssued on the 3rd day of Decemnber, 1971

233
and on the 25th day of June, 1975 are both in operation”
were introduced , herely by way of recital of the

sati sfaction of the condition precedent for justifying the
exerci se of the power under the proviso to clause (2) of
Article 83 and they were not intended to lay down a
condition for the operation of section 2 of the Act. Section
2 clearly and in so many terns extended the duration of the
Lok Sabha for a period of one year and extension was not
made dependent on both the Proclamati ons of Emergency being
in operation at the date of the enactnment of the Act. It was
for a definite period of one ' year that the extension was
effected and it was not co-extensive with the operation of
both the " Procl amati ons of Energency. The extension for a
peri od of one year was nade once for-all by the enactnent of
section 2 and the referenceto both the Proclamations of
Emergency being in operation was nerely for the purpose of
i ndi cating that both the Procl amati ons of Emergency being in
operation, Parlianent ~had conpetence to nake the extension

It was, therefore, not at all necessary for the efficacy of
the extension that both the Proclamations of Emergency
shoul d be in operation at the date of enactnment of the Act.
Even if one Proclamation of Emergency was in operation at
the material date it would be sufficient to attract the
power of Parliament under the proviso to Article 83 clause
(2) to enact the Act extending the duration of the Lok
Sabha. No doubt, Parlianment proceeded on the assunption that
both the Proclamations of Enmergency were in force at the
rel evant date and they invested Parlianment wth power to
enact the Act. but even if this legislative assunption were
unfounded it would not nmake any difference to the validity
of the exercise of the power solong as there was one
Procl amation of Energency in operation which authorised
Parliament to extend the duration of the Lok Sabha under the
proviso to clause (2) of Article 83. It is true that the
proviso to section 2 enacted that if both or either of the
Procl amati ons of Energency cease or ceases to operate before
the expiration of the extended period of one year, the Lok
Sabha shall continue until six nonths after the ceaser of
operation of the said Proclanmations or Proclamation, not
goi ng beyond the period of one year, but the opening part of
this proviso can have application only in relation to a
Procl amati on of Emergency which was in operation at the date
of enactnent of the Act. If such a Proclamati on of Energency
which was in operation at the material date ceased to
operate before the expiration of the extended period of one
year, then the term of the Lok Sabha would not inmediately
cone to an end, but it would continue for a further period
of six nonths but not so to exceed the extended period of
one year. This provision obviously could have no application
inrelation to the second Proclamation of Emergency if it
was void when i ssued. In such a case, the second
Procl amation not being valid at all at the date of issue
would not be in operation at all and it would not cease to
operate after the date of. enactnent of the Act. The proviso
would in that event have to be read as relating only to the
first Proclamation of Energency, and since the Proclanmation
of Emergency continued until it was revoked on 21st March

1977, the duration of the Lok Sabha was validly extended for
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a period of one year from 18th March, 1976 and hence there
was a validly constituted Lok Sabha on the dates when the
Constitution (Fortieth Amendrent)  Act, 1976 and t he
Constitution (Forty-second Amendnent) Act, 1976, were.
passed by Parliament. (314G H, 315A-H, 316A-C.

(In view of the settled practice of the Supreme Court
not to say any nore than is necessary to get a safe resting
place for the decision, H's Lordship did not consider
whet her the second Proclamation of Enmergency was validly
i ssued.)
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The foll owi ng Judgnents were delivered: B

CHANDRACHUD, C. J.-In Keshavananda Bharati this Court
held by a mgjority that though by Article 368 Parliament is
gi ven the power to anend the Constitution. that power cannot
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be exercised so as to danage the basic features of the
Constitution or so as to destroy its basic structure. The
guestion for consideration in this group of petitions under
article 32 is whether sections 4 and 55 of the Constitution

(42nd Anendrent) Act, 1976 transgress that I|imtation, on
the anendi ng power.
Petitioner No. 1 which is a limted conmpany owned a

textile undertaking called Mnerva MIlls situated in the
State of Karnataka. This wundertaking was nationalised and
taken over by the Central Governnent under the provisions of
the Sick Textile Undertakings (Nationalisation) Act, 1974.
Petitioners 2 to 6 are shareholders of Petitioner No. 1
sone of whomare also unsecured creditors and sone secured
creditors.

Respondent 1 is the Union of India. Respondent 2 is the
Nati onal Textile Corporation Limted in which the textile
undertaking of Mnerva MIlls ~comes to be vested under
section 3(2) of the Nationalisation Act of 1974. Respondent
3 is a'subsidiary of the 2nd respondent.

On August 20, 1970, the Central Government appointed a
Conmittee under section 15 of the ~Industries (Devel opnent
and Regul ation Act, 1951 to mmke a full and conplete
i nvestigation of theaffairs of the Mnerva MIls Ltd., as
it was of the opinion that there had been or was likely to
be substantial fall in the volunme of production. The said
Conmittee submitted /its report to the Central Governnent in
January 1971, on the basis of whichthe Central Governnent
passed an order dated October 19, 1971 under section 18A of
the Act of 1951, authorising Respondent 2 to take over the
management of the Mnerva MIls Ltd. On the ground that its
affairs were being managed in-a manner highly detrinental to
public interest.
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By these petitions, the petitioners challenge the
constitutional validity of certain provisions of the Sick
Textil e Undertakings (NationaLisation) Act and of the order
dated Cctober 19, 1971. W are not concerned with the nerits
of that <challenge at this stage the petitioners further
chal l enge the «constitutionality of ~the Constitution’ (39th
Amendnent) Act which inserted the inpugned Nationalisation
Act as Entry 105 is the 9th Schedule to the Constitution
That raises a question regarding the validity of article 31B
of the Constitution with which we propose to deal in _another
batch of petitions. Finally, the petitioners challenge the
constitutionality O sections 4 and 55 of-the Constitution
(42nd Anendnent) Act, 1976, and it is this contention al one
wi th which we propose to deal in these petitions.

The challenge to the validity of section 4 and SS of
the 42nd Anendrment rests on the ratio of the mmjority
j udgrment in Kesavanand Bharati (Supra). The several opinions
rendered in that case have been discussed and -analysed
threadbare in texts and judgnments too nunerous to nention.
Al the sane, we cannot avoid nmaking a brief resume of the
majority judgnents since the petitioners nust stand or fall
by them Those judgnents, on the point nowin issue, were
delivered by Sikri, CJ., Shelat and Gover JJ., Hegde and
Mukherjea JJ., Jagannohan Reddy J. and Khanna J.

Sikri, CJ., held that the fundamental inportance of the
freedom of the individual has to be preserved for all tinmes
to cone and that it could not be anended out of existence
According to the learned Chief Justice, fundanental rights
conferred by Part 111 of the Constitution cannot be
abrogated, though a reasonable abridgenment of those rights
could be effected in public interest. There is a limtation
on the power of anendment by necessary inplication which was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 33 of 115

apparent from a reading of the preanble and therefore,
according to the learned Chief Justice, the expression
"amendment of this Constitution" in Article 368 neans any
addition or change in any of the provisions of the
Constitution within the broad contours of the preanble, made
in order to carry out the basic objectives of the
Constitution. Accordingly, every provi si on of the
Constitution was open to anendnent provided the basic
foundation or structure of the Constitution was not danaged
or destroyed.

Shelat and Grover, JJ. held that the preanble to the
Constitution contains the clue to the fundanentals of the
Constitution. According to the | earned Judges, Parts IIl and
IV of the Constitution which respectively enbody the
fundanental rights and the directive principles
237
have to be bal anced and harnonised. This bal ance and har nmony
A between two integral parts of the Constitution forms a
basic el ement ~ of the Constitution which cannot be altered.
The word " amendnent’ occurring in Article 368 nust therefore
be construed in such a manner as to reserve the power of the
Parliament to anend the constitution, but not so as to
result in damaging or destroying the structure and identity
of the Constitution. There was thus an inplied limtation in
the anending power ~which precl uded Par | i ament from
abrogating or changing the identity of the Constitution or
any of its basic features.

Hegde and Mukherjea, JJ. held that the Constitution of
India which is essentially a social rather than a politica
document, is founded on a social” phil osophyand as such has
two main features: basic and circunstantial. The! basic
constituent remained constant, the circunstantial was
subject to change. According to the |learned Judges, the
broad contours of the basic elements and the fundanental
features of the Constitution are delineated in the preanble
and the Parlianent has no power to abrogate or emascul ate
those basic elenents or fundanental features. The buil ding
of a welfare State, the | earned Judges said, is the ultimte
goal of every Government but that —does not nean that in
order to build a welfare state, human freedons have to
suffer a total destruction. Applying these tests, the
| earned Judges invalidated Article 31C even-in its unanended
form

Jagannmohan Reddy, J., held that the word 'amendnent’
was used in the sense of permitting a change, in contra-
distinction, to destruction, which the repeal or abrogation
bri ngs about. Therefore, the width of the power of anendnent
could not be enlarged by amendi ng the amendi ng power itself.
The | earned Judge held that the essential elenents of the
basic structure of the Constitution are reflectedin its
preanble and that sonme of the inportant features  of the
Constitution are justice, freedom of expression and equality
of status and opportunity. The word 'anendrment’ could not
possi bly enbrace the right to abrogate the pivotal features
and the fundanmental freedons and therefore, that part of the
basi ¢ structure could not be danaged or destroyed. According
to the |l earned Judge, the provisions of Article 31C. as they
stood then, conferring power on Parlianent and the State
Legislatures to enact laws for giving effect to the
principles specified in clauses (b) and (c) of Article 39,
al toget her abrogated the right given by Article 14 and were
for that reason unconstitutional. In conclusion, the |earned
Judge held that though the power of amendnent was wide. it
did not conprehend the power to totally abrogate or
emascul ate or damage any of the fundanmental rights or the
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essential elenments on the basi c structure of t he
Constitution or to

238

destroy the identity of the Constitution. Subject to these
[imtations, Parliament had the right to anmend any and every
provi sion of the Constitution.

Khanna, J. broadly agreed with the aforesaid views of
the six |earned Judges and held that the word 'anmendnent’
postul ated that the Constitution nust survive w thout |oss
of its identity, which neant that the basic structure or
framework of the Constitution nmust survive any amendnent of
the Constitution. According to the |earned Judge. although
it was permssible to the Parlianent. in exercise of its
amending power, to effect changes so as to neet the
requi renents of changing conditions it was not pernissible
to touch the foundation or to alter the basic institutiona
pattern. Ther ef ore, t he wor ds "anmendment of t he
Consti tution”, in spite of the width of their sweep and in
spite of /their anplitude, could not have the effect of
enpowering the Parlianent to destroy or abrogate the basic
structure-or framework of the Constitution

The summary of the wvarious judgnments in Kesavananda
Bharati (Supra) was signed by nine out of the thirteen
Judges. Paragraph 2 of ~the summary reads to say that
according to the mpjority, "Article 368 does not enable
Parliament to alter the basic structure or franework of the
Constitution". Whether or not the summary is a legitimte
part of the judgment, or is per incuriamfor the scholarly
reasons cited by authors, it is undeniable that it correctly
reflects the majority view

The question whi ch-we have to deternine on the basis of
the majority view in Keshavaananda Bharati (Supra) is
whet her the amendnents introduced by sections 4 and 55 of
the Constitution (42nd Anendnent) Act, 1976 dammge the basic
structure of the Constitution by destroying any of its basic
features or essential elenents.

Section 4 of the 42nd Amendnent, which was brought into
force with effect from January 3, 1977 anended Article 31C
of the Constitution by substituting the words and figures
"all or any of the principles laid down in Part |V for the
Words and figures "the principles specified in clause (b) or
clause (c) of Article 39". Article 31C as anmended by the
42nd Anendnent Act reads thus:

"31C. Notwithstanding anyt hi ng cont ai ned in
article 13. no law giving effect to the policy of the
State towards securing all or any of the principles
laid down in Part 1V shall be deened to be void on the
ground that it is inconsistent with, or takes
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away or abridges any of the rights conferred by article

14, A article 19 or article 31; and no | aw containing a

declaration that it is for giving effect to such policy

shall be called in question in any court on the ground
that it does not give effect to such policy:

Provided that where such law is nade by the
Legislature of a State, the provisions of this article
shall not apply thereto wunless such |aw, having been
reserved for the consideration of the President, has
recei ved his assent."”

Section 55 of the Constitution (Forty-second
Amendnent) Act, 1976, which was al so brought into force with
effect from January 3, 1977 inserted sub-sections (4) and
(5) in Article 368 which read thus:

"(4) No anmendrment of this Constitution (including

the provisions of Part 111) nade or purporting to have
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been nade wunder this article (whether before or after
the comrencenent of section 55 of the Constitution
(Forty-second Anendrent) Act, 1976) shall be called in
guestion in any court on any ground.

(5) For the renoval of doubts, it is hereby
declared that there shall be no limtation whatever on
the constituent power - of Parlianment to amend by way

of addition, variation or repeal the provisions of this
Constitution under this article".

W wll first take up for consi derati on t he
conparatively easier question as regards the validity of the
amendments made by section 55 of the 42nd Amendnent. It

i ntroduces two new clauses in Article 368, nanmely, clauses 4
and S. Cdause S speaks for itself and is self explanatory.
Its avowed purpose is the "renmoval of doubts" but after the
decision of this Court in Kesavananda Bharati (Supra), there
could be no doubt as regards the existence of limtations on
the Parliament’s” power to anend the Constitution. In the
context of the constitutional history of Article 368, the
true object of the declaration contained in Article 368 is
the renoval of those linitations. Clause S confers upon the
Parliament a vast and undefined power to anend the
Constitution, even, so as to distort it out of recognition.
The theme song of the majority decision in Keshvanand
Bharati (Supra) is: 'Anend as you mmy even the solem
docunent which the founding fathers have commtted to your
care, for you know best the needs of your generation. But,
the Constitution is'a precious heritage; therefore, you
cannot destroy itsidentity'. The mpjority conceded to the
Parliament the right to nake alterations in the Constitution
so long as they are within its basic franework. And
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what fears can that judgnent raise or msgivings generate if
it only means this and no nore: The Preanble assures to the
people of India a polity whose basic structure is described
therein as a Sovereign Denopcratic Republic; Parlianment may
nmake any amendments to the Constitution as it deens
expedient so long as they do not damage or destroy India's
sovereignty and its denocratic, republ i can character.
Denocracy is not an enpty dream It is a neaningful concept
whose essential attributes are recited in the preanble
itself: Justice, social, economc and political; Liberty of
t hought, expression, belief, faith and worship, and Equality
of status and opportunity. Its aim again as set out inthe
preanble, is to pronpte anong the people an abi ding sense of
"Fraternity assuring the dignity of the individual and the
unity of the Nation’. The newWwy introduced clause S of
Article 368 denolishes the very pillars on which the
preanbl e rests by enpowering the Parlianment to exercise its
constituent power wthout any "linmtation whatever”. No
constituent power can conceivably go higher than-the sky-
hi gh power conferred by clause (S), for it even enpowers the
Parliament to "repeal the provisions of this Constitution",
that is to say, to abrogate the denocracy and substitute for
it a totally antithetical formof Governnent. That can nost
effectively be achieved, without calling a denbcracy by any
other name, by a total denial of social, econonmc and
political justice to the people, by emasculating |iberty of
thought, expression, belief, faith and worship and by
abjuring commtnent to the magnificent ideal of a society of
equal s. The power to destroy is not a power to amend.

Since the Constitution had conferred a |inited anending
power on the Parlianent, the Parlianment cannot under the
exercise of that limted power enlarge that very power into
an absolute power. Indeed, a limted anmending power is one
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of the basic features of our Constitution and therefore, the
[imtations on that power cannot be destroyed. In other
words, Parlianent cannot, under Article 368, expand its
amendi ng power so as to acquire for itself the right to
repeal or abrogate the Constitution or to destroy its basic
and essential features. The donee of a limted power cannot
by the exercise of that power convert the linmted power into
an unlinted one.

The very 42nd Amendnent which introduced cl auses 4 and
5in Article 368 nade anendnments to the preanble to which no
exception can be taken. Those amendnents are not only within
the framework of the Constitution but they give vitality to
its philosophy they afford strength and succor to its
foundation. By the aforesaid anmendnents, what was originally
described as a 'Sovereign Denocratic Republic’ becane a
"Soverei gn Soci alist Secul ar
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Denocratic Republic" and the resolution to pronote the
‘unity of 'the Nation’ was elevated into a promse to pronpte
the "unity ~and integrity of the Nation". These amendnents
furni sh the nost el oquent exanple of how the anendi ng power
can be exercised consistently with the creed of the
Constitution. They offer promse of nore, they do not
scuttle a precious heritage.

In Snmt. Indira Nehru GGndhi v. Raj Narain, Khanna, J.
struck down clause 4 of Article 329A of ‘the Constitution
whi ch abolished the forum for adjucating upon a dispute
relating to the validity of an el ection, on the ground that
the particular Article which was introduced by a
constitutional amendnent violated the principle of free and
fair elections which is an essential postul ate of denocracy
and which, inits turn, is a part of the basic structure of
the Constitution. Mathew, J. also struck down the Article on
the ground that it damaged the essential feature of
denocracy. One of us. Chandrachud. J. reached the same
conclusion by holding that the provisions of the Article
were an outright negation of the right of equality conferred
by Article 14, a right which, nmore than any other, is a
basi ¢ postul ate of the Constitution. Thus whereas anmendnents
made to the preanble by the 42nd Amendnent itself afford an
illustration of the scope of the amending power, the case
last referred to affords an illustration of the limtations
on the anendi ng power.

Since, for the reasons above nentioned, clause 5 of
Article 368 , transgresses the linmitations on the anending
power, it nust be held to be unconstitutional

The newly introduced clause 4 of Article 368 nust
suffer the sanme fate as clause 5 because the two cl auses are

inter-linked. Clause 5 purports to renove all limtations on
the anending power while clause 4 deprives the courts of
their power to call in question any anmendnent- of the

Constitution. Qur Constitution is founded on a nice bal ance
of power anong the three wings of the State, nanely the
Executive, the Legislature and the Judiciary. It is -the
function of the Judges, nay their duty, to pronounce upon
the validity of laws. If courts are totally deprived of that
power, the fundanental rights conferred upon the people wll
become a nere adornnent because rights w thout remedies are
as wit in water. A controlled Constitution will then become
uncontrolled. Cause (4) of Article 368 totally deprives the
citizens of one of the nobst val uabl e nodes of redress which
is guaranteed by Article 32. The confernent of the right to
destroy the identity of the Constitution coupled with the
provi sion that no court of |aw
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shal | pronounce wupon the validity of such destruction seens
to us a transparent case of transgression of the limtations
on the amendi ng power.

If a constitutional amendnent cannot be pronounced to
be invalid even if it destroys the basic structure of the
Constitution, a |law passed in pursuance of such an amendnent
will be beyond the pale of judicial review because it wll
receive the protection of the constitutional anmendnment which
the courts wll be powerless to strike down. Article 13 of
the Constitution will then becone a dead |etter because even
ordinary laws wll escape the scrutiny of the courts on the
ground that they are passed on the strength of a
constitutional anmendnent which is not open to challenge.

Clause 4 of Article 368 is in one sense an appendage of
Clause 5, though we donot like to describe it as a |ogica
consequence of Clause 5. If it be true, as stated in clause
5, that the Parliament ~has unlimted power to anmend the
Constitution, courts can have no jurisdiction to strike down
any constitutional —anmendnent as unconstitutional. C ause 4,
therefore, says nothing nore or |less than what clause 5
postul ates. If clause 5 is beyond the anendi ng power of the
Parliament, clause 4 rmust be equally beyond that power and
nmust be struck down as such:

The next question which we have to consider is whether
the anendnment nmade by section 4 of the 42nd Arendnent to
Article 31C of the Constitution is valid. M. Pal khiwala did
not chall enge the validity of the unamended Article 31C, and
i ndeed that would not be done. The unamended Article 31C
forns the subject matter of separate proceeding and we have
indicated therein that it is constitutionally valid to the
extent to which it was upheld in Keshvananda Bharati
(Supra).

By the anendnent introduced by section 4 of the 42nd
Anmendnent, provision is nade in Article 31C saying that no
law giving effect to the policy of the State towards
securing "all or any of the principles laid down in Part |V
shall be deemed to be void on  the ground that it is
inconsistent with or takes away or a bridges any of the
rights conferred by Article 14, Article 19 or Article 31. It
is mani fest that the scope of laws which fall within Article
31C has been expanded vastly by the amendnent. \Wereas under
the ori ginal Article 31C, the chall enge was excl uded only
in respect of laws giving effect to the policy of the State
towards securing "the principles specified in clause (b) or
clause (c) of Article 39" under the anmendnent.
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all laws giving effect to the policy of the State towards
securing "all or any of the principles laid down in Part |V
are saved froma constitutional challenge under Articles 14
and 19. (The reference to Article 31 was del eted by the 44th
Amendnent as a consequence of the abolition of the right to
property as a fundanent al right). The guestiion for
consideration in the light of this position is whether
section 4 of the 42nd Amendnent has brought about a result
which is basically and fundanentally different fromthe one
ari sing under the unanended article. If the anmendnment does
not bring about any such result, its validity shall have to
be upheld for the sane reasons for which the validity of the
unanmended article was uphel d.

The argument of M. Pal khivala, who appears on behal f
of the petitioners, runs thus : The anendnent introduced by
section 4 of the 42nd Anmendnent destroys the harnony between
Parts 111 and |V of the Constitution by making the
fundanental rights conferred by Part 11l subservient to the
directive principles of State Policy set out in Part |V of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 38 of 115

t he Constitution. The Constitution-makers did not
contenplate a di shar mony or i mbal ance bet ween t he
fundanental rights and the directive principles and i ndeed
they were both neant to supplenent each other. The basic
structure of the Constitution tests on the foundation that
while the directive principles are the nandatory ends of
government, those ends can be achieved only through
perm ssi ble means which are set out in Part |11l of the
constitution. In other words, the nmandatory ends set out in
Part |1V can be achieved not through totalitarian nethods but
only through those which are consistent with the fundanenta

rights conferred by Part [1I11. If Article 31C as anmended by
the 42nd Amendnent is allowed to stand, it will confer an
unrestricted licence on the legislature and the executive,
both at the Centre and in the States. to destroy denocracy
and establish an authoritarian reginme. Al legislative
action and every governnmental action purports to be rel ated,
directly or indirectly, to some directive principle of State
policy. The protection of the anended article will therefore
be available to every |legislative action under the sun

Article 31C abrogates the right to  equality guaranteed by
Article 14, which is the very foundation of a republican
formof government and is by itself a basic feature of the
Consti tution.

The | earned counsel further argues that it is
i mpossi bl e to envisage that a destruction of the fundanenta
freedoms guaranteed by Part |11l is necessary for achieving

the object of sone '‘of the directive principles |ike equa
justice and free legal aid, organising village panchayat,
providing living wages for workers and just and humane
conditions of work. free and conpul sory education for
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children, organisation of agriculture and ani nal husbandry,

an protection of environment and wld Ilife. Wat the
Constituent Assembly had rejected by creating a harnoni ous
bal ance between Parts II1 and |V i s brought back by the 42nd
Amendment .

Finally, it 1is urged that the Constitution 'had made
provision for the suspension of the right to enforce
fundanental rights when an energency is proclained by the
President. Under the basic schenme of the Constitution,
fundanental rights were to |lose their supremacy only during
the period that the proclamation of energency is in
operation. Section 4 of the 42nd Anendnent has robbed the
fundanental rights of their suprenmacy- and- made  them
subordinate to the directive principles of State policy as
if there were a permanent emergency in operation. Wile
Article 359 suspends the enforcenent of fundanental rights
during the Energency, Article 31C virtually abrogates them
in normal tines. Thus, apart from destroying one, of the
basic features of the Constitution, namely, the- harnony
between Parts [I11 and 1V, section 4 of the 42nd Anendnent
denies to the people the blessings of a free denocracy and
lays the foundation for the creation of an authoritarian
State.

These contentions were stoutly resisted by the | earned
Attorney Ceneral thus: Securing the inplenentation of
directive principles by the elimnation of obstructive |ega
procedures cannot ever be said to destroy or damage the
basic features of the Constitution. Further, |aws nmade for
securing the objectives of Part IV would necessarily be in
public interest and will fall within Article 19(5) of the
Constitution, in so far as clauses (d) and (e) of Article
19(1) are concerned. They would therefore be several in any
case. The history of the Constitution. particularly the
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i ncorporation of Articles 31(4) and 31(6) and the various
anmendnments made by Articles 31A, 31B and the unanended
Article 31C, which were all upheld by this Court, establish
the width OB the anending power wunder Article 368. The
i mpugned anendnment therefore manifestly falls wthin the
sweep of the anendi ng Power.

The | earned Attorney general further argues: A |law
which fulfils the directive of Article 38 is incapable of
abrogating fundamental freedons or of damaging the basic
structure of the Constitution in as nuch as that structure
itself is founded on the principle of justice, social
econom ¢ and political. Article 38, which contains a
directive principle, provides that the State shall strive to
pronote the wel fare of the people by securing and protecting
as effectively as it _may a social order in which justice.

social. economc and political shall inform all the
institutions of the national life. A law which conplies-
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with Article 38 cannot conceivably abrogate the fundanenta
freedons except certain economc rights and that too, for
the purpose of mnimsing inequalities. A law which wll
abrogate fundanmental freedons will either bring about socia
injustice or economc injustice or political injustice. It
will thereby contravene  Article 38 rather than falling
within it and will 'for that reason be outside the protection
of Article 31C In ,/any event, each and every violation of
Article 14 or Article. 19 does not damage the basic
structure of the Constitution.

The | earned Additional Solicitor Ceneral has submitted
a carefully prepared chart of 11 decisions of this Court
ranging from Anvar Ali Sarkar to Haji Kader Kutty in order
to show the possible inmpact of anended Article 31C on cases
where this Court had held provisions of certain statutes to
be violative of Article 14. He wurged on the basis of his
tabul ated analysis that there can be many cases which are
not relatable to directive principles and will not therefore
be saved by the amended article. Those cases are reported in
Anwar Ali  Sarkar (Supra), Lachmandas Ahuja, Habi b-Muhamrad,
Moopi | Nair, Jialal, Hazi Abdul Shakur, Devi Das, Osnania
University, New Manek Chowk, Anandji Haridas and Haji Kader
Kutty (Supra). He has also submtted a chart of 13 cases
involving laws relatable to directive principle in which the
fundanental rights were abridged but not abrogated. Since
abridgenent of fundanental rights in public interest is
perm ssible as it does not damage the basic structure;, |aws

simlar to those involved in the 13 cases will not have to
seek the protection of the anended article. These
illustrative cases are: Ram Prasad Sahi, = Rao WManohar
Si nghji, Kunhi kaman
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Orissa Cenent, Krishnaswam Naidu, Mikanchand, “Nallaraja
Reddy, Jallan Trading Co., Kanrup, Mzo District Council
Bal ammal , Rashbehari Pande and R C. Cooper.

The argunent of the Ilearned Additional Solicitor
General proceeds thus: For extracting the rati o of
Keshvananda Bharati (Supra). One nust proceed on the basis
that there were as nany cases as there were declarations
sought for by the petitioners therein. The nmjority in
regard to Article 368 is different fromthe majority in
regard to the decision in respect of Article 31C. The
binding ratio in regard to Article 368 as well as the ratio
resulting in upholding the wvalidity of the first part of
the Article 31C w Il both sustain the validity of section 4
of the 42nd Amendnent. In regard to fundamental rights, the
ratio of the judgnents of 12 out of 13 Judges, i.e., al
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excepting Jaganohan Reddy J., will enpower amendnent of each
one of the articles in part 1ll, so long as there is no

total abrogation of the fundanmental rights which constitute
essential features of the basi c structure of t he
Constitution. Abrogation of fundamental rights which do not
constitute essential features of the basic structure or
abridgenent of fundanental rights which constitute such
essential features is wthin the permissible limts of
amendnment. The unanmended Article 31C having been upheld by
the mgjority in Kesavanada Bharti both on the ground of
stare decisis and on the ground of ' contenporaneous
practical exposition’ the anended Article 31C nust be held
to be valid, especially 'since it is not brought about a
qualitative change in conparison with the provisions of the
unamended article. A harnmonious and orderly devel opnent of
constitutional law ~would require t hat t he phrases
"inconsistent with or '"take away’ which occur in Articles
31A, 31B and 31C should be read down to mean ’'restrict’ or

"abridge’ ‘and - not ‘abrogate’. If two constructions of those
expressions were reasonably possible, the Court should
accept t hat construction whi ch woul d render t he
constitutional amendnent valid.

247

The |learned counsel further argues: The directive
princi pl es, including the one contained.in Article 38, do
not cover the exerci'se of each and every legislative power
relatable to the | Seventh Schedule ~of" the Constitution
Besi des, t he directive principles bei ng t hensel ves
fundanmental in the governance of the country, no amendnent
of the Constitution to achieve the ends specified in the
directive principles can ever alter the basic structure of
the Constitution. |f the unamended Article 31Cis valid in
reference to laws relatable to Articles 39(b) and (c), no
di chotony can be nmade between laws relatable to ' those
provisions on the one hand and laws relatable to other
directive principles. A value judgnment is not permssible to
the Court in this area.

It is finally urged by the [earned Additional "Solicitor
CGeneral that judicial reviewis not totally excluded by the

amended Article 31C because it will —still be open to the
Court to consider:

(1) whet her the i mpugned |aw has ’'direct  and

reasonabl e nexus’ with any of the directive

principl es.

(ii) whether the provisions encroaching on fundamenta
rights are integrally connected with and essentia
for effectuating the directive principles or are
at least ancillary thereto;

(iii) whether the fundanental right encroached upon is
an essential feature of the basic structure of the
Constitution; and

(iv) if so, whether the encroachnment, in ‘effect,
abrogates that fundanental right.

Besi des these contentions M. R K. Garg has filed a
witten brief on behalf of the Indian Federati on of Wrking
Journalists, opposing the contentions of M. Pal khivala. So
have the | earned Advocates Ceneral of the State of Karnataka
and Utar Pradesh. M. Aruneshwar Cupta has filed a brief on
behal f of the State of Rajasthan supporting the subm ssions
of M. Palkhivala. So has the State of Rajasthan. The
Advocat es- General of Maharashtra, Kerala, Wst Bengal and
Ori ssa appeared through their respective advocates.

Both the Attorney Ceneral and the Additional Solicitor
General have raised a prelimnary objection to the
consi deration of the question raised by the petitioners as
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regards the wvalidity of Sections 4 and 55 of the 42nd
Amendnent. It is contended by themthat the issue fornul ated
for consideration of the court; "whether the provisions of
the Forty-Second Amendrment  of the Constitution which
deprived the Fundanmental Rights of their Supremacy and,

inter alia, made them subordinate to the directive
principles of State Policy are
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ultra vires the anending power of Parliament?" is too wide
and academic. It is wurged that since it is the settled

practice of the court not to decide academ c questions and
since property rights clainmed by the petitioners under Arts.
19(1)(f) and 31 do not survive after the 44th Amendnent, the
court should not entertain any argunent on the points raised
by the petitioners.

In support of this submission reliance is placed by the
| earned counsel on the ~decisions of the Anerican Supremne
Court in Commonweal th-of Massachussetts v. Andrew W Mel | on
George! Ashwander v. Tennesee Valley Authority, and on
Weaver’'s ' Constitutional Law, 1946 Edition and Anerican
Jurisprudence. Reliance is also placed on certain decisions
of this court to which'it s unnecessary to refer because
the Attorney-CGeneral ~and the Additional Solicitor General
are right that it i's the settled practice of this Court not
to decide academ c questions. The Anerican authorities on
which the I|earned counsel rely take the view that the
constitutionality of a statute wll not be considered and
determ ned by the courts as a hypothetical question, because
constitutional questions are not to be dealt with abstractly
or in the manner of an academ c - di scussion. In other words,
the courts do not anticipate constitutional issues so as to
assune in advance that a certain law nay be passed in
pursuance of a certain constitutional amendment which may
of fend agai nst the provisions of t he Constitution
Similarly, our Court has consistently taken the view that we
will not formulate a rule of constitutional |aw broader than
is required by the precise facts to which it is to be
applied. It is only when the rights of persons are directly
i nvol ved that relief is granted by this Court.

But, we find it difficult to uphold the prelimnary
obj ection because, the question raised by the petitioners as
regards the constitutionality of sections 4 and 55 of the
42nd  Amendnent is not an acadenic or a hypothetical
guestion. The 42nd Anendnent is there for any one to seeand
by its sections 4 and 55 anmendnents have been nade to
Articles 31C and 368 of the Constitution. An order -has been
passed against the petitioners wunder section 18A of the
I ndustries (Devel opnent and Regul ation) Act, 1951, by which
the petitioners are aggrieved. Besides there are two other
rel evant considerations which nmust be taken into  account
while dealing with the prelimnary objection. There is no
constitutional or statutory inhibition against the decision
249
of questions before they actually arise for consideration
In view of the inportance of the question raised and in view
of the fact that the question has been raised in nany a
petition, it is expedient in the interest of Justice to
settle the true position. Secondly, what we are dealing with
is not an ordinary law which may or nmay not be passed so
that it could be said that our jurisdiction is being invoked
on the hypothetical consideration that a | aw nay be passed
in future which will injure the rights of the petitioners.
W are dealing with a constitutional anmendnent which has
been brought into operation and which, of its own force,
permts the violation of certain freedons through |aws




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 42 of 115

passed for certain purposes. W, therefore, overrule the
prelimnary objection and proceed to determne the point
rai sed by the petitioners.

The main controversy in these petitions centres round
the question whether the directive principles of State
policy contained in Art |V can have primcy over the
fundanental rights conferred by Par t 11 of the
Constitution. That is the heart of the natter. Every other
consi deration and all other contentions are in the nature of
by-products of that central theme of the case. The competing
clains of parts Il and IV constitute the pivotal point of
the case because, Article 31C as anended by section 4 of the
42nd Anmendnent provides in terns that a |aw giving effect to
any directive principle cannot be chall enged as void on the
ground that it violates the rights conferred by Article 14
or Article 19. The 42nd Amendnment by its section 4 thus
subor di nates the fundanental rights conferred by Articles 14
and 19 to the directive principles.

The question of questions’ is whether in view of the
majority ‘decision in Kesavananda Bharati it is pernissible
to the Parliament to so amend the Constitution as to give a
position of precedence to directive principles over the
fundanmental rights. The ~answer to this question mnust
necessarily depend ~‘upon whether Articles 14 and 19 which
nmust now give way to l'aws passed in order to effectuate the
policy of the State towards securing -all or any of the
principles of directive Policy are essential features of the
basic structure of the Constitution: It is only if the
rights conferred by these two articles are not a part of the
basic structure. O the Constitution that they can be
allowed to be abrogated by a constitutional anendnment. |f
they are a part of the basic structure they cannot be
obliterated out of existence in relation to a category of
| aws described in Article 31C or, for the matter of that, in
relation to |aws of any description whatsoever, passed in
order to achieve any object or policy whatsoever. This wl|
serve to bring out the point that a total emmsculation of
the essential features of the Constitutionis, by 'the ratio
i n Kesavananda Bharati, not perm ssible to the Parliament.
250

There is no doubt that though the courts have al ways
attached very great inportance to the preservati on of human
liberties, no less inportance has been attached to some of
the Directive Principles of State Policy enunciated in Part
IV. In the words of Ganville Austin,. (The _I'ndian
Constitution: Corner Stone of a Nation, p. 50) the Indian
Constitution is first and forenost a social docunment and the
majority of its provisions are ainmed at furthering the goals
of soci al revol ution by establishing the condi tions
necessary for its achievenent. Therefore the inportance of
Directive Principles in the scheme of our Constitution
cannot ever be over-enphasi zed. Those principles project the
hi gh ideal which the Constitution ainms to achieve. In fact
Directive Principles of State policy are fundanental in-the
governance of the country and the Attorney General is right
that there is no sphere of public |ife where delay can
defeat justice with nore telling effect than the one in
whi ch the common  man seeks the realisation of his
aspirations. The promse of a better to-norrow nust be
fulfilled to-day; day after to-nmorrowit runs the risk of
bei ng conveniently forgotten. Indeed so many tonorrows have
cone and gone without a leaf turning that today there is a
[ urking danger that people wll work out their destiny
through the compelled cult of their own "dirty hands". Wrds
bandi ed about in nmarbled halls say nuch but fail to achieve
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as nuch.

But there is another conpeting constitutional interest
whi ch occupies an equally inportant place in that schene.
That interest is reflected in the provisions of Part |11
whi ch confer fundamental rights sone on citizens as Articles
15, 16 and 19 do and some on. all persons alike as Articles
14, 20, 21 and 22 do. As Granville Austin says: "The core of
the commitment to the social revolution lies in Parts |11
and IV.. These are the conscience of the Constitution

It is needless to cite decisions which have extolled
and upheld the personal freedonms their nmajesty, and in
certain circunstances, their inviolability. It nay however
be profitable to see how the American Supreme Court, dealing
with a broadly conparable  Constitution, has approached the
claimfor those freedons.

In Barbara El fbrandt v. . Inpbgene Russell the U S
Supreme Court was considering ~the constitutionality of an
Arizona Statute requirting State enployees to take a loyalty
oat h. Justice  Douglas speaking for the mmjority, observed

while striking down the provision that: "Legitinmate
Legi sl ative goals 'cannot be pursued by neans that broadly
stifle fundanental personal liberties when the end can
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be nore narrowWy achieved .. "The objectionable quality
of ....... over breadth" ~ depends wupon the existence of a
statute "susceptible of sweeping and inproper application.
These freedons are delicate and vulnerable as well as

suprenely precious ' in our society. The threat of sanctions
may deter their exercise almpst as potently as the actual
application of sanctions”.

In United States v. Herbet Guest, though the right to
travel freely throughout the territory of the United States
of America does not find an explicit mention in the American
Constitution, it was held that the right to travel from one
State to another occupied a position fundamental to the
concept of the Federal Union and the reason why the right
was not expressly nentioned in the Anerican Constitution
though it was mentioned in the Articles of Confideration
was that "a right so elenentary was conceived from the
beginning to be a necessary concomtant of —the _stronger
Uni on the Constitution created".

This position was reiterated in Wnfield Dunn v. Janes
F. Blunstein. It was held therein that freedom totrave
throughout the United States was a basic right —under the
Constitution and that the right was an unconditiona
personal right whose exercise may not ‘be conditioned.
Therefore, any classification which serves to penalize the
exercise of that right, wunless shown to be necessary to
pronot e a conpel i ng gover nrent al i nterest, was
unconstitutional

In New York Times Conpany v. United States the United
States Governnent sought an i njunction agai nst t he
publication, by the New York Times, of the classified study
entitled "History of U S. Decision-Mking Process on Viet
Nam Policy". It was held by a majority of six Judges that
any system of prior restraints of expression cones to the
United States Suprene Court bearing a heavy presunption
against its constitutional validity, and a party. who seeks
to have such a restraint upheld thus carries a heavy burden
of showing justification for the inposition of such a
restraint.

In National Association for the Advancenment of Col oured
People v. State of Al abama, a unani nous court while dealing
with an attenpt to oust the National Association of Col oured
People fromthe State of Al abama hel d:
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“In the domain of these indispensable liberties,
whet her of speech, press, or association, the decisions
of this Court recognise that abridgenent of such
ri ghts, even though uni ntended, may
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inevitably follow fromvaried forms of governnenta

action".

In Frank Palko v. State of Connecticut. Justice Cardozo
delivering the opinion of the Court in regard to the right
to freedom of thought and speech observed

"OfF that freedomone may say that it is the
matri x, the indispensable condition, of nearly every
ot her form of freedon'.

In Jesse Cantwell v. State of Connecticut, Justice
Roberts who delivered the opinion of the Court observed:

"In the realmof religious faith, and in that of
political belief, sharp differences arise. In both
fields the tenets of one man may seemthe rankest error
to hi's neighbour. To persuade others to his own point
of .view, the pleader, as we know, at tines, resorts to
exaggeration, to vilification of nen who have been or
are, prominent in church or state, and even to false
statement. But the people of this nation have ordai ned
in the light of ~history, that, in spite of the
probability of excesses and abuses, these liberties
are, in the long view, essential to enlightened opinion
and right conduct on the part ~of the  citizens of a
denocracy. The essential characteristic of these
liberties is, ‘that under their shield many types of
life, character, opi ni-on- and belief can devel op
unnol ested and unobstructed, Nowhere is this shield
nore necessary than in our own country for  a people
conposed of many races and of ~nany creeds. There are
limts to the exercise of these liberties. The danger
inthese times from the coercive activities of those
who in the delusion of racial® or religious conceit
would incite violence and hbreaches of the peace in
order to deprive others of their equal right to the
exercise of their liberties, 'is enphasized by events
famliar to all. These and other transgressions of
those limts the states appropriately may punish".

In Arthur Termniello v. Cty of Chicago, Justice
Dougl as delivering the mpjority opinion of the Court, while
dealing with the inportance of the right to free speech
observed

"The vitality of civil and political institutions
in our society depends on free discussion. As Chief
Justice Hughes wote in De Jonge v. Oregon, it is only
through free debate and free
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exchange of ideas that governnent renains responsive to

t he will of the people and peaceful change is

effected, The right to speak freely and to pronote

diversity of ideas and programres is therefore one of
the chief di stinctions that sets us apart from
totalitarian regines.

Accordingly a function of free speech wunder our

system of governnent is to invite dispute. It may
i ndeed best serve its high purpose when it induces a
condition of unrest, creates di ssatisfaction wth
conditions as they are, or even stirs people to anger

Speech is often provocative and challenging. It may
strike at prejudi ces and preconceptions and have
prof ound unsettling effects as it presses for

acceptance of an idea. That 1is why freedom of speech
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though not absolute (Chaplinsky v. New Hanpshire), is

nevert hel ess protected agai nst censorship or puni shrent

unl ess shown likely to, produce a clear and present
danger of a serious substantive evil that rises far
above public inconveni ence, annoyance, or unrest. See

Bridges v. California; Craig v. Horney. There is no

roomunder our Constitution for a nore restrictive

view. For the alternative would | ead to standardization
of ideas either by legislatures, courts, or doninant
political or community groups."

The history of India’s struggle for independence and
the debates of the Constituent Assenbly show how deeply our
peopl e val ue their personal liberties and how those
liberties are regarded as an indi spensabl e and integral part
of our Constitution. It is significant that though Parts II]
and |V appear in the Constitution as two distinct fasciculus
of articles, the l'eaders of our independence nmovenent drew
no distinction between the two kinds of State's obligations-
negative and positive. "Both types of rights had devel oped
as a comon denand, products of the national and socia
revolutions, of their alnmost inseparable intertw ning, and
of the character of Indian politics - itself(4)". The denand
for inalienable rights traces its origin in India to the
19th Century and flowered into the formation of the Indian
Nati onal Congress /in 1885. Indians denanded equality with
their British rulers on the theory that the rights of the
subj ects cannot in a denocracy be inferior to those of the
rulers. Qut of that denmand grew the plants of equality and
free speech. Those and other ~basic rights found their
expression in Article 16 of The Constitution of
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India Bill, 1895. A series of Congress resol utions
reiterated that denmand between 1917 and 1919. The energence
of Mahatma Gandhi; on the political scene gave to the
freedom novenent a new dinmension: it~ ceased to be nerely
anti-British it became a nmovenment for the acquisition of
rights of liberty for the Indian Comunity. Ms. Besan't
Conmonweal th of India Bill, 1925 and the Madras  Congress
resolution of 1928 provided a striking continuity for that
novenent. The Mtilal Nehru Conmittee appointed by the.
Madras Congress resolution said at pp. 89-90:

"It is obvious that our first —care should be to
have our Fundanental Rights guaranteed in a nmanner
which wll not permt their wthdrawal under -any
circunst ances.. Another reason why great  inportance
attaches to a Declaration of Rights is the unfortunate
exi stence of conmmunal differences in. the country.
Certain safeguards are necessary to create and
establish a sense of security anmpng those who | ook upon
each other with distrust and suspicion. W could not
better secure the full enjoynent of religious and
comunal rights to all conmunities than by including
them anong the basic principles of the Constitution.”

India represents a nosaic of humanity consisting of diverse
religious linguistic and caste groups. The rational e behind
the insistence on fundanental rights has not yet lost its
rel evance, alas or not, The Congress session of Karach

adopted in 1931 the Resol ution on Fundanental Rights as well
as on Econom c and Social change. The Sapru Report of 1945
said that the fundanental rights should serve as a "standing
warni ng" to all concerned that:

"what the Constitution demands and expects is
perfect. equality between one section of the Community
and another in the matter of political and civic rights
equality of liberty and security in the enjoynment of
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the freedomof religion, worship and the pursuit of the

ordinary applications of life". (p. 260).

The | ndian nati on narched to freedom in this
background. The Constituent Assenbly resolved to enshrine

the fundanental rights in the witten text of the
Constitution. The interlinked goals of personal liberty and
economc freedom then came to be incorporated in two
separate parts, neverthel ess parts of an i ntegral

i ndivisible scheme which was carefully and thoughtfully
nursed over half a century. The seeds sown in the 19th
Century saw their fruition in 1950 under the |eadership of
Jawahar| al Nehru and Dr. Anmbedkar. To destroy the guarantees
given by Part Ill in order purportedly to achieve the goals
of Part IV is plainly to subvert the Constitution by
destroying its basic structure.
255

Fundanental rights ~occupy a unique place in the lives
of civilized societies and have been variously described in

our Judgnents as~ "transcendental ", "inal i enabl e" and
"prinordi‘al™. For us, it has been said in Kesavananda Bharti
(p. 991), they constitute the ark of ‘the constitution

The significance of the  perception that Parts Il and

IV together constitute the core of conmtment to socia
revol ution and they, together, are the  conscience of the
Constitution is to betraced to a deep understandi ng of the
schenme of the Indian Constitution. Ganville Austin's

observation brings out the true position that Parts II1l and
IV are like two wheels of a chariot, one no less inportant
than the other. You 'snap one and the other will lose its

efficacy. They are like a twn formula for achieving the
social revolution, which is the ideal which the visionary
founders of the Constitution set before thenselves. |n other
words, the Indian Constitution is founded on the bed-rock of

the bal ance between Parts 11l and 1V. To give absolute
primacy to one over the other is to disturb the harmony of
the Constitution. Thi s harnony and bal ance bet ween

fundanental rights and directive principles is an essentia
feature of the basic structure of the Constitution

This is not mere semantics. The edifice of our
Constitution is built upon the concepts crystallised in the
Preamble. W resolved to constitute ourselves into a
Socialist State which carried with it the obligation to
secure to our people justice-social, econom c and political
We, therefore, put part IV into our Constitution containing
directive principles of State policy which specify the
soci alistic goal to be achieved. W promni sed to our people a
denocratic polity which carries wth it the obligation of
securing to the people liberty of thought, | expression
belief, faith and worship; equality of status and of
opportunity and the assurance that the dignity of the
individual will at all costs be preserved. W, therefore,
put Part, IIl in our Constitution conferring those rights on
the people. Those rights are not an end in thensel ves but
are the neans to an end. The end is specified in Part V.
Therefore, the rights conferred by Art |1l are subject to
reasonabl e restrictions and the Constitution provides that
enf orcenent  of some of them may, in stated unconmon
ci rcunst ances, be suspended. But just as the rights
conferred by Part 111 would be without a radar and a conpass
if they were not geared to an ideal, in the sane manner the
attainment of the ideals set out in Part |1V would beconme a
pretence for tyranny if the price to be paid for achieving
that ideal is human freedons. One of the faiths of our
founding fathers was the purity of means. |ndeed, under our
l aw, even a dacoit who has commtted a murder cannot be put
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to death
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in the exercise of right of self-defence after he has nade
good his escape. So great is the insistence of civilised
laws on the purity of means. The goals set out in Part 1V
have, therefore, to be achieved without the abrogation of
the neans provided for by Part Il1l. It is in this sense that
Parts Il and 1V together constitute the core of our
Constitution and conmbine to formits conscience. Anything
that destroys the balance between the two parts will ipso
facto destroy an essential element of the basic structure of
our Constitution.

It is inthis light that the validity of the. anended
Article 31C has to be exam ned. Article 13(2) says that the
State shall not nake _any law which takes away or abridges
the rights conferred by Part. 11l and any law made in
contravention of that clause shall to the extent of the
contravention be  void. Article 31C begins with a non-
obstante clause by putting Article 13 out of harms way. It
provides for a certain consequence notw thstandi ng anyt hing
containedin Article 13. It then denudes Articles 14 and 19
of their functional utility by providing that the rights
conferred by these Articles wll be no barrier against
passing laws for giving effect to the principles laid down
in Part V. On any reasonable interpretation, there can be
no doubt that by the amendnent introduced by section 4 of
the 42nd Anendnent, Articles 14 and 19 stand abrogated at
least in regard to the category of laws described in Article
31C. The startling consequence which the anendnent has
produced is that even if a lawis in total defiance of the
mandate of Article 13 read with Articles 14 and 19, its
validity will not be open to question so long as its object
is to secure a directive principle of state Policy. W are
di sposed to accept, the submission of the | earned Solicitor
CGeneral, considering the two charts of cases submtted by
him that it is possible to conceive of |laws which will not
attract Article 31C since they may not bear direct and
reasonabl e nexus w th the provisions of Part |V. But, that,
inour opinion, is beside the point. A large nmgjority of
laws, the bulk of them can at any rate be easily justified
as having been passed for the purpose of giving effect to
the policy of the State towards securing sone principle or
the other laid down in Part IV. In respect of all such | aws,

which wll cover an extensive gamut of the relevant
| egislative activity, the protection of Articles 15 and 19
will stand wholly withdrawn. It is then no answer to say,

while determning whet her the basic structure of the
Constitution is altered, that at |least. sone lanws wll fal
out side the scope of Article 31C

W have to decide the nmmtter before us not by
net aphysi cal subtlety, nor as a matter of semantics, but by
a broad and |liberal approach. W must not miss the wood for
the trees. Atota
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deprivation of fundanental rights, even in alimted area,
can anmount to abrogation of a fundanental right just as
partial deprivation in every area can. An author, who wites
exclusively on foreign matters, shall have been totally
deprived of the right of free speech and expression if he is
prohibited from witing on foreign matters. The fact
therefore that sone laws may fall. CQutside the scope of
Article 31C is no answer to the contention that the
wi t hdrawal of protection of Articles 14 and 19 froma | arge
nunber of | aws destroys the basic structure of the
Consti tution.
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It was repeatedly inpressed upon us, especially by the
Attorney General, that Article 38 of the Constitution is the
king-pin of the directive principles and no |aw passed in
order to give effect to the principle contained therein can
ever dammge or destroy the basic structure of the
Constitution. That Article provides that the State shal
strive to pronote the welfare of the people by securing and
protecting as effectively as it may a social order in which
justice, social, economc and political, shall informal
the institutions of the national life. W are wunable to
agree that all the directive Principles of State Policy
contained in part IV eventually verge upon Article 38.
Article 38 wundoubtedly contains a broad guideline, but the
other directive principles are not nmere illustrations of the
principle contained inArticle 38. Secondly, if it be true
that no |aw passed for the purpose of giving effect to the
directive principle contained in Article 38 can damage or
destroy the basic structure of the Constitution, what was
the necessity, and nore so the justification. for providing
by a constitutional amendnent that no |aw which is passed
for giving effect to the policy ~of the State towards
securing any principlelaid dowm in Part |V shall be deemed
to be void on the ground “that it is inconsistent with or
takes away or abridges the rights conferred by Articles 14
and 19 ? The object and purpose of the anendnent of Article
31Cis really to save laws which cannot ‘be saved under
Article 19(2) to (6). Laws which fall ‘under those provisions
are in the nature of reasonable restrictions on the
fundanmental rights in public interest and therefore they
abridge but do not abrogate the fundanmental rights It was in
order to deal with |aws which do not get the protection of
Article 19(2) to (6) that Article 31 was anended to say that
the provisions of Article 19, inter alia, cannot be invoked
for voiding the laws of the description mentioned in Article
31C.

Articles 14 and 19 do not confer any fanciful rights.
They confer rights which are elenentary for the proper and
effective functioning of a denpbcracy. They are universally
so regarded, as is evident fromthe universal Declaration of
Human Rights. Many countries in the civilised world have
parted with their sovereignty in the hope and belief
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that their citizens will enjoy human freedons. And they
preferred to be bound by the decisions and decrees  of
foreign tribunals on matters concerning human freedoms. |f
Articles 14 and 19 are put out of operation in regard to the
bul k of laws which the |egislatures are enmpowered to pass,
Article 32 wll be drained of its life-blood. Article 32(4)
provides that the right. guaranteed by Article 32 shall not
be suspended except as otherwise provided for by the
Constitution. Section 4 of the 42nd Anendnent found an easy
way to circunvent Article 32(4) by withdrawing totally the
protection of Articles 14 and 19 in respect of a ‘large
category of laws, so that there wll be no violation to
conplain of in regard to which redress can be sought under
Article 32. The power to take away the protection of Article
14 is the power to discrimnate wthout a valid basis for
classification. By a long series of decisions this Court had
held that Article 14 forbids class legislation but it does
not forbid classification. The purpose of wthdraw ng the
protection of Article 14, therefore, can only be to acquire
the power to enact class legislation. Then again, regiona
chauvinismwill have a field day if Article 19(1)(d) is not
available to the citizens. A ready, there are disturbing
trends on a part of the Indian horizon. Those trends wll
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receive strength and encouragenent iif laws can be passed
with immunity, preventing the citizens fromexercising their
right to nove freely throughout the territory of India. The
nature and quality of the amendment introduced by section 4
of the 42nd Amendment is therefore such that it virtually
tears away the heart of basic fundamental freedons.

Article 31C speaks of laws giving effect to the policy
of the "State". Article 12 which governs the interpretation
of Article 3 LC provides that the word "State" in Part |11
i ncludes the Governnent and Parlianent of India and the
CGovernment and the Legi slature of each of the States and al
local or other authorities within the territory of India or
under the control of the Government of India. Wde as the
| anguage of Article 31C 'is, the definition of the word
"State" in Article 12 gives to Article 31C an operation of
the widest anplitude. Even if a State Legislature passes a
law for the purpose of giving effect to the policy by a
| ocal authority ~towards securing a directive principle, the
law wi Il ‘enjoy immunity fromthe provisions of Articles 14
and 19. The State Legislatures are thus given an al nost
unfettered discretion to deprive the people of their civi
l'iberties.

The | earned Attorney General argues that the State is
under an obligation to take steps for promoting the welfare
of the people by /bringing about a social order in which

social, economic and political justice shall informall the
institutions of the national life. "He 'says that the
deprivation of sone of the fundanmental rights for the
pur pose

259

of achi eving this goal cannot possibly amunt to a

destruction of the basic structure of the Constitution. W
are unable to accept this contention.” The principles
enunciated in Part IV are not the proclainmed nonopoly of
denocraci es al one. They are common to all polities,
denocratic or authoritarian. Every  State is goal-oriented
and clains to strive for securing the welfare of its people.
The distinction between the different forms of Government
consists in that a real denocracy will endeavour to achieve
its objectives through the di scipline of fundanmental
freedoms |ike those conferred by Articles 14 and 19. Those
are the nost elenentary freedonms wthout —which a free

denocracy is i npossi ble and which nmust therefore be
preserved at all Costs. Besides, as observed by Brandies,
J., the need to protect Iliberty is the greatest  when
CGovernment’s purposes are beneficent. |[|f the discipline of

Article 14 is withdrawmn and if immunity fromthe operation
of that article is conferred, not only on | aws passed by the
Parlianment but on |laws passed by the State Legislatures
al so, the political pressures exercised by nunerically/|arge
groups can tear the country asunder by leaving it to the
| egislature to pick and choose favoured areas and favourite
cl asses for preferential treatnent.

The | earned Attorney General and the |earned Solicitor
General strongly inmpressed upon us that Article 31C should
be read down so as to save it from the challenge of
unconstitutionality. It was urged that it woul d be
legitimate to read into that Article the intendment that
only such laws would be imunised fromthe chall enge under
Articles 14 and 19 as do not damage or destroy the basic
structure of the Constitution. The principle of readi ng down
the provisions of a law for the purpose of saving it froma
constitutional challenge is well-known. But we find it
i mpossible to accept the contention of the | earned counse
in this behalf because, to do so wll involve a gross
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distortion of the principle of reading down, depriving that
doctrine of its only or true rationale when words of w dth
are used inadvertently. The device of reading down is not to
be resorted to in order to save the susceptibilities of the
| aw makers, nor indeed to imagine a law of one’s liking to
have been passed. One nmnust at |east take the Parliament at
its word when, especially, it undertakes a constitutiona
amendment .

M. Palkhivala read out to us an extract from the
speech of the then Law Mnister who, while speaking on the
amendment to Article 31 C, said that the amendnent was bei ng
i ntroduced because the governnment did not want the "let and
hi ndrance" of the fundanmental rights. If the Parlianent has
nmani fested a clear intention to exercise an unlimted power,
it is inpermssible to read down the anplitude of
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that power so as to make it ~limted. The principle of
readi ng  down cannot be invoked or applied in opposition to
the clear  intention of the |egislature. W suppose that in
the history  of the constitutional law, no constitutiona
amendnment -has ever been read down to - nmean the exact opposite
of what it says and intends. I'n fact, to accept the argunent
that we should read down Article 31C, so as to make it
conformto the ratio of the majority decision in Kesavanda
Bharti, is to destroy the avowed purposes of Article 31C as
i ndi cated by the very heading "Saving of certain | aws" under
which Articles 31A 31B and 31C are -grouped. Since the
amendnment to Article 31C was unquestionably made with a view
to enpowering the legislatures to pass |aws of a particul ar
description even if those |aws violate the discipline of
Articles 14 and 19, it seens to us inpossible to hold that
we should still save Article 31C from the challenge of
unconstitutionality by reading into that Article words which
destroy the rationale of that Article ~and an intendnent
which is plainly contrary to its proclainmed purpose.

A part of the same argunent was pressed upon us by the
| earned Additional Solicitor General who contended that it
woul d still be open to the Courts under Article 31C to
decide four questions: (1) Does the |aw secure any of the
directive principles of the Stats policy? (ii) Is it
necessary to encroach upon fundanental rights in order to
secure the object of the directive principles? (iii) what is
the extent of such encroachnent, if any? and (iv) Does that
encr oachment viol ate t he basi c structure of t he
Constitution?

This argunent is open to the sane criticismto which
the argunent of the |earned Attorney General is open and
whi ch we have just disposed of. Reading the exi stence of an
extensive judicial reviewinto Article 31C is really to
permt the distortion of the very purpose of that article.
It provides expressly that no law of a particular
description shall be deermed to be void on the ground that it
violate Article 14 or Article 19. It would be sheer
adventurismof a npbst extraordinary nature to undertake the
kind of judicial enquiry which, according to the |earned
Addi tional Solicitor General, the courts are free to
undert ake.

W nust also nention, what is perhaps not fully
realised, that Article 31C speaks of laws giving effect to
the "Policy of the State", "towards securing all or any of
the principles laid down in Part IV."" In the very nature of
things it is difficult for a court to determ ne whether a
particular law gives effect to a particular policy. Wether
a law i s adequate enough to give effect to the policy of the
State towards securing a directives principle is always a
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debat abl e question
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and the courts cannot set aside the law as invalid nerely
because, in their opinion, the lawis not adequate enough to
give effect to a certain policy. In fact, though the clear
i ntendment of Article 31C is to shut out all judicia

review, the argument of the learned Additional Solicitor
CGeneral calls for a doubly or trebly extensive judicia

review than is even normally pernmissible to the courts. Be
it be renmenbered that the power to enquire into the question
whet her there is a direct and B. reasonabl e nexus between
the provisions of a law and a directive principle cannot
confer upon the courts the power to sit in judgment over the
policy itself of the State. At the highest, courts can

under Article 31C, satisfy thenselves as to the identity of
the law in the sense whether it bears direct and reasonabl e
nexus with a directive principle. If the court is satisfied
as to the existence of such nexus, the inevitable
consequence provided for by Article 31C nust follow [|ndeed,
if there is one topic on which “all the 13 Judges in
Kesavananda Bharati were agreed, it is this: that the only
guestion open to judicial review under the unanended Article
31 was whether there  is a direct and reasonable nexus
bet ween t he inpugned | awand the provisions of Article 39(b)
and (c). Reasonabl eness is evidently regarding the nexus and
not regarding the law. It is therefore inpossible to accept
the contention that it is open to the courts to undertake
the kind of enquiry' suggested by the Additional Solicitor
General . The attenpt therefore to drape Article 31Cinto a
denpocratic outfit wunder which an extensive judicial review
woul d be perm ssible nust fail-.

We should have nentioned that a ~sinilar argunent was
advanced in regard to the anmendnent effected by section 55
of the 42nd Amendment to Article 368, by the addition of
clauses (4) and (5) therein. It was urged that we should so
construe the word "amendnent” in clause (4) and the word
"anmend" in clause 5 as to conprehend only such anendnents as
do not destroy the basic structure of thy Constitution. That
argunent provides a striking illustration of the limtations
of the doctrine of reading down. The avowed purpose. O
clauses (4) and (5) of Article 368 is to confer power upon
the Parlianment to anmend the Constitution wthout ~any
“"limtati on whatever". Provisions of this nature cannot be
saved by reading into them words and intendnent of a
dianetrically opposite neaning and content.

The | earned Attorney Ceneral then contends that Article
31C should be upheld for the same reasons for which Article
31A(1) was upheld. Article 31A (1) was considered as a
cont enpor aneous practical exposition of the Constitution
since it was inserted by the very First Anmendnent which was
passed in 1951 by the same body of persons who were nenbers
of the Constituent Assenbly. W can understand:
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that Article 31A can be |ooked upon as a contenporaneous
Practical exposition of the intendnment of the Constitution,
but the sane cannot be said of Article 31C. Besides, there
is a significant qualitative difference between the two
Articles. Article 31A, the wvalidity of which has been
recogni sed over the vyears excludes the <challenge under
Articles 14 and 19 in regard to a specified category of
laws. If by a constitutional anmendnent, the application of
Articles 14 and 19 is withdrawmn froma defined field of
| egi slative activity, which is reasonably in public
interest, the basic franework of the constitution may remain
uninmpaired. But if the protection of those articles is
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withdrawn in respect of an uncatal ogued variety of | aws,
fundanental freedonms will become a 'parchment in a glass

case’ to be viewed as a matter of historical curiosity.

An attenpt was made to equate the provisions of Article
31 with those of Article 31Ain order to lend plausibility
to the contention that since Article 31A was al so upheld on
the ground of stare decisis Article 31 can be upheld on the
same ground. W see no nerit in this contention. In the
first place, as we have indicated above. the five matters
which are specified in Article 31A are of such quality,
nature, content and character that at |east a debate can
reasonably arise whet her abrogation of fundanental rights in
respect of those matters w Il danage or destroy the basic
structure of the Constitution. Article 31C does not dea
with specific subjects. The directive principles are couched
in broad and general terns for the sinple reason that they
specify the goals to be achieved. Secondly, the principle of
stare decisis cannot be treated as a fruitful source of
perpetuating curtailnment of human freedons. No court has
upheld the “validity of Article 31A on the ground that it
does not violate the basic structure of the Constitution.
There is no decision on the  validity of Article 31A which
can be |ooked upon as a measuring rod of the extent of the
amendi ng power. To hark back to Article 31A every tine that
a new constitutional amendnent is challenged is the surest
neans of ensuring a,  drastic erosion of ‘the fundanenta
rights conferred by Part [11. _Such a process Wwll
i nsidiously undermine the efficacy of the ‘ratio of the
majority judgment in Kesavananda Bharati regarding the
inviolability of the basic structure. That  ratio requires
that the wvalidity of each new constitutional anmendnment nust
be judged on its own nerits.

Nor indeed are we inpressed by a limb of the sane
argument that when Article 31A was upheld on the ground of
stare decisis, what was upheld was a constitutional device
by which a class of subject-oriented | aws was considered to
be valid. The sinple ground on which Article 31A was upheld,
apart from the ground of cont enpor aneous practica
exposition, was that its validity was accepted and

recogni sed over the years and, therefore,~ it was not
perm ssi bl e
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to challenge its constitutionality. The principle of stare
decisis does not inply the approval of the device  or
mechani smwhich is enployed for the purpose off framng a
| egal or constitutional provision

It was finally urged by the |earned Attorney Genera
that if we uphold the challenge to the validity of Article
31C, the wvalidity or clauses (2) to (6) of Article 19 will
be gravely inperilled because those clauses will also then
be liable to be struck down as abrogating the rights
conferred by Article 19(1) which are an essential feature or
the Constitution. W are wunable to accept this contention.
Under clauses (2) to (6) of Article 19, restrictions can be
i nposed only if they are reasonable and then again, they can
be imposed in the interest of a stated class of subjects
only. It is for the courts to decide whether restrictions
are reasonable and whether they are in the interest of the
particul ar subject. Apart fromother basic dissimlarities,
Article 31C takes away the power of judicial reviewto an
extent which destroys even the senblance of a conparison
between its provisions and those of clauses (2) to (6) of
Article 19. Human ingenuity, limtless though it may be, has
yet not devised a systemby which the liberty of the people
can be protected except through the intervention of courts
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of I aw.

Three Articles of our Constitution, and only three,
stand between the heaven of freedominto which Tagore wanted
his country to awake and the abyss of unrestrained power.
They are Articles 14, 19 and 21. Article 31C has renoved two
sides of that golden triangle which affords to the peopl e of
this country an assurance that the pronmise held forth by the
preamble will be performed by ushering an egalitarian era
through the discipline of fundanental rights, that is.
wi t hout emascul ation of the rights to liberty and equality
whi ch al one can hel p preserve the dignity of the individual

These then are our reasons for the order which we
passed on May 9, 1980 to the follow ng effect:

"Section 4 of the Constitution 42nd Anendnent Act
is beyond the anmending  power of the Parlianent and is
void since it damages the basic or essential features
of the Constitution and destroys its basic structure by
a total exclusion of challenge to any |aw on the ground
that it i's inconsistent with, or takes away or abridges
any ‘of ‘'the rights conferred by Article 14 or Article 19
of the Constitution, if thelawis for giving effect to
the policy of the State towards securing all or any of
the principles [ ai d° down in Part IV  of t he
Constitution.™

"Section/55 of the Constitution 42nd Anendnent Act
is beyond the amending power of the Parlianent and is
void since it renoves all limitations on the power of
the Parliament to
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amend the Constitution and confers power wupon it to
amend the Constitution so as to danage or destroy its
basic or essential features or its-basic structure."
There will be no order as to costs.
BHAGMTI, J. (H's Lordship’s Judgnent is a comon
judgnent for Wanman Rao’s case and Mmnerva MII|’'s case. The

petitioners in Wit Petitions Nos. 656 to 660 of 1977-
Wamanrao & others etc, v. The  Union of India & ors.
(hereinafter referred to as Wnanrao's case) and  other
allied petitions have chall enged the constitutional validity
of the Maharashtra Agricultural Lands (Ceiling on Hol di ngs)
Act 1961 (herein after referred to as the principal Act) as
amended by the Maharashtra Agricultural Lands (Lowering of
Ceiling on Holdings and (Anendnent Act 1972 (hereinafter
referred to as Act 21 of 1975) and the Maharashtra
Agricultural Lands (Lowering of Ceiling on Holdings) and
(Amendrent) Act 1975 (hereinafter referred to as Act 47 of
1975) and the Maharashtra Agricultural Lands (Ceiling on
Hol di ngs) Amendnent Act 1975 (hereinafter referred to as Act
2 of 1976) on the ground that the anended provisions of the
Act are violative of Articles 14, 19(1)(f), 31 and 31A of
the Constitution. W shall hereafter for the' sake of
conveni ence refer to the principal Act as duly anended by
the subsequent Acts 21 of 1975, 47 of 1975 and 2 of 1976 as
"the impugned legislation". It 1is not necessary for the
purpose of this opinion to set out the relevant provisions
of the inpugned legislation but it is sufficient to state
that it inposed a maximum ceiling on the holding of
agricultural land in the State of Maharashtra and provided
for acquisition of land held in excess of the ceiling and
for the distribution of such excess land to |I|andless and
other persons with a viewto securing the distribution of
agricultural land in a manner which woul d best subserve the
comon good of the people. The impugned |egislation
recogni sed two wunits for the purpose of ceiling on holding
of agricultural land. One was person which by its definition
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in section 2, sub-section (2) included a famly and 'fam |y’
by virtue of section 2, sub-section (11) included a Hi ndu
Undivided Family and in the case of other persons, a group
or unit the nmenbers of which by custom or usage, are joint
in-estate or possession or residence and the other was
"famly unit’ which according to its definition in section
2(11A) read wth section 4, neant a person and his spouse
and their mnor sons and mnor wunnmarried daughters The
i mpugned | egislation created an artificial concept of a
"family unit’ for the purpose of applicability of the
ceiling and provided that all lands held by each nenber of
the famly wunit whether jointly or separately shall be
aggregated together and by a fiction of law deened to be
held by the famly unit. There were al so certain provisions
in the inpugned |egislation  which prohibited transfers and
acqui sitions
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of agricultural “land with a viewto effectuating the socia

policy and economic mssion of. the law. The inpugned
| egi sl ati'on al so contai ned provisions prescribing the
machi nery for i npl enentation of its substantive provisions.
Now plainly and unquestionably this was a piece of
legislation relating “to agrarian reformand was inmunised
agai nst chal |l enge under Articles 14, 19 and 31 by the
protective cloak of Article 31A but even so, by way of
abundant caution, it was given additional protection of
Article 31B by including the Principalr Act and the
subsequent anmending 'Acts in the 9th Schedule: vide the
Constitution (Seventeenth Amendnent) Act 1964 and the
Constitution (Fortieth Anmendment) Act, 1976. The drastic
effect of the inpugned legislation was to deprive nmany |and
hol ders of |large areas of agricultural |lands held by them

Some of them therefore. preferred wit ~-petitions in the
Hi gh Court of Bonbay at Nagpur chal | engi ng t he
constitutional validity of the inpugned |egislation and on
the chall enge being negatived by the H gh Court, they
preferred appeals in this Court. The only contention
advanced on behalf of the land holders in support of the
appeal s was that the inmpugned legislation in so far as it
i ntroduced an artificial concept of a ’'famly wunit’ and
fixed ceiling on holding of land by such famly unit was
violative of the second proviso to cl. (1) of Article 31A
and was not saved frominvalidation by the protective arnmour
of Article 31B. This contention was negatived by the
Constitution Bench and it was held that the inpugned
legislation did not, by creating an artificial concept of a
famly unit and fixing ceiling on holding of |and by such
famly unit, conflict with the second proviso to clause (1)
of Article 31A and even if it did contravene that proviso,
it was protected by Article 31B since the principal Act as
wel | as the subsequent amending Acts were included in the
9th Schedul es vide Dattatraya Govind Mahajan v. State of
Maharashtra. Now at the tinme when this hatch of cases was
argued before the Court, the emergency was in operation-and
hence it was not possible for the | and-hol ders to raise many
of the contentions which they could otherw se have raised
and, therefore, as soon as the energency was revoked, the
| andhol ders filed review petitions in this Court against the
decision in Dattatraya Govind Mhajan’s case and also
preferred direct wit petitions in this Court challenging
once again the constitutional wvalidity of the inpugned
| egi sl ation. Now, concededly, Article 31A provided conplete
immunity to the inpugned |egislation against violation of
Articles 14, 19 and 31 and Article 31B read with he 9th

Schedul e protected the inmpugned | egislation not only against
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violation of Articles 14, 19 and 31 but
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al so against infraction of the second proviso to Cause (1)
of Article 31A. Moreover, the inpugned |egislation being
mani festly one for giving effect to the Directive Principles

contained in Article 39 clauses (b) and (c), it was also
protected against i nvalidation by Article 31C. The
petitioners could not therefore successfully assail the

constitutional validity of the inpugned |egislation unless
they first pierced the protective armour of Articles 31A,
31B and 31C. The petitioners sought to get Articles 31A 31B
and 31C out of the way by contending that they offended
against the basic structure of the Constitution and were.
therefore, outside the constituent power of Parlianent under
Article 368 and hence unconstitutional and void. The
argunent of the petitioners was that these constitutiona
amendnents in the shape  of Articles 31A 31B and 31C being
invalid, the inpugned |legislation was required to neet the
chal | enge of Articles 14, 19(1)(f), 31 and 31A and tested on
the touchstone of these constitutional guarantees. the
i mpugned legislation was null ~and > void. The first and
princi pal question which, therefore, arose for consideration
in these cases was whether Articles 31A, 31B and 31C are
ultra vires and void as damaging or destroying the basic
structure of the Constitution. We may point out here that we
were concerned in these cases wth the constitutiona
validity of Article 31C as it stood prior to its anendnent
by the Constitution (Forty-Second Amendnent) Act, 1976.
because it was the unanended Article 31C which was in force
at the dates when. the amending Acts were  passed by the
| egi sl ature anending the principal Act. These cases were
heard at great length wth argunents ranging over a |arge
areas and lasting for over five weeks and we reserved
judgrment on 8th March ]1979. Unfortunately. we could not be
ready with our judgnent and hence on 9th May 1980 being the
| ast working day of the Court before the sunmer vacation we
made an order expressing our conclusion but stating that we
woul d give our reasons later. By this order we held that
Article 31A does not danmage any of the basic or essentia
features of the Constitution or its basic structure and is
therefore valid and constitutional and so is Article 31C as
it stood prior to its amendnment by the Constitution (Forty
Second Anendnent) Act, 1976 valid to the extent its
constitutionality was upheld in Kesavananda Bharati’'s case.
So far as Article 31B is concerned, we said that Article 31
as originally introduced was valid and so also are al
subsequent amendnments including various Acts and Regul ations
inthe 9th Schedule fromtine to tine upto 24th April, 1973
when Kesavananda Bharati's case was decided. W did not
express any final opinion on the constitutional validity of
the anendnents made in the 9th Schedule on or after 24th
April 1973 but we made it clear that, these anendnents woul d
be open to
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chal | enge on the ground that they or any one or nore of them
danage the basic or essential features of the Constitution
or its basic structure. and are therefore. Qutside the
constituent power of Parliament. This was The order nade by
us on 9th May. 1980 and for reasons which | shall mention
presently. | propose to set out in this Judgment ny reasons
for subscribing to this order

So far as Mnerva MIls Case is concerned, the
chal l enge of the petitioners was directed prinarily against
an order dated 19th Cctober, 1971 by whi ch the CGovernnent of
India, in exercise of the power conferred under Sec. 18A of
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the Industries (Developnent and Regulation) Act, 1951,

aut horised the taking over of the managenent of the
i ndustrial undertaking of the petitioners by the Nationa

Textile Corporation under the Sick Textile Undertakings
(Nationalisation) Act 1974 (hereinafter referred to as the
Nati onal i sation Act) by which the entire I ndustria

undertaking and the right, title and interest of the
petitioners in it stood transferred to and vested in the
Central Governnent on the appointed date. W are not
concerned for the purpose of the present opinion with the
chal | enge against the validity of the Oder dated 19th
Cct ober, 1971, for the question which has been argued before
us ari ses only out of the attack agai nst the
constitutionality of the Nat i onal i sation Act . The
petitioners challenged “the constitutional validity of the
Nati onal i sation Act -inter-alia on the ground of infraction
of Articles 14, 19(1)(f) and (g) and 31 dCause (2), but
since the Nationalisation Act 'has been included in the 9th
Schedul e by the Constitution (Thirty-ninth Anmendrment) Act,

1975, the petitioners also attacked the constitutionality of
the Constitution (Thirty-ninth Amendnent) Act, 1975, for it
isonly if they could get the Nationalisation Act out from
the protective wng of Article 31B by persuadi ng the Court
to strike down the  Constitution (Thirty- ninth Arendnent)
Act, 1975, that they could proceed wth their challenge
against the constitutional validity of the Nationalisation
Act Now cl auses (4) and (5) which were introduced in Article
368 by section 55 of the Constitution (Forty-second
Amendnment) Act, 1976 and which were in force at the date of
the filing of the wit petitions provided that no amendnent
of the Constitution nmade or purported to have been nmade
whet her before or after the comencenent of that  section
shall be called in question in any Court on any ground and
barred judicial reviewof the validity of a constitutiona

amendnment (obviously, if these two clauses were validly
included in Article 368, they would stand in the way of the
petitioners challenging the constitutional validity of the
Constitution (Thirty-ninth Amendnent) - Act, 1975. The
petitioners were, therefore, conpelled to go further and
i mpugn the constitutional validity of section 55 of the
Constitution
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(Forty-second Anendrment) Act, 1976. This nmuch chal | enge, as
shal |l presently point out, would have been sufficient to
clear the path for the petitioners in assailing the
constitutional validity of the Nationalisation Act, but the
petitioners, not resting content wth what was strictly
necessary, proceeded also to challenge section 4 of the
Constitution (Forty-second Amendnent)  Act, 1976 whi ch
amended Article 31C. There were several grounds on which the
constitutional validity of the Constitution (Forty-second
Amendnent) Act, 1976 was inpugned in the wit petitions and
| shall refer to them when | deal wth the argunents
advanced on behalf of the parties. Suffice it to state for
the present, and this 1is extrenely inportant to point out.
that when the wit petitions reached hearing before us, M.
Pal khiwal a, |earned counsel appearing on behalf of the
petitioners requested the Court to examine only one
guestion, nanely, whether the amendnents nmade in Article 31C
and Article 368 by section 4 and SS of the Constitution
(Forty-second Anendrment) Act, 1976 were constitutional and
valid and submitted that if these constitutional amendrments
were held invalid, then the other contentions night be
examned by the Court at a |later date. He conceded before
us, in the course of the arguments, that he was accepting
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the constitutional validity of Articles 31A, 31B and the
unamended Article 31C and his only contention vis-a-vis
Article 31C was that it was the anmendnent nade in Article
31C which had the effect of danmaging or destroying the basic
structure of the Constitution and that anmendment was,
therefore, beyond the constituent power of Parliament. The
| earned Attorney General on behalf of the Union of India
opposed this plea of M. Palkhiwala and urged by way of
prelimnary objection t hat t hough t he guestion of
constitutional validity of clauses (4) and (S) of Article
368 introduced by way of anendnent by section SS of the
Constitution (Forty-second Anmendnent Act, 1976 undoubtedly
arose before the Court and it was necessary for the Court to
pronounce upon it, the other question in regard to the
constitutional validity of the amendnent nade in Article 31C
did not arise on the wit petitions and the counter-
affidavits and it was wholly acadenmic and superfluous to
decide it. This prelimnary objection raised by the |earned
Attorney General was in ny opinion well founded and deserved
to be sustained. Once M. Palkhiwala conceded that he was
not challenging the constitutionality of Article 31A
Article 31B and the wunanmended Article 31C and was prepared
to accept themas constitutionally valid, it became wholly
unnecessary to rely on the anended Article 31C in support of
the validity of the Nationalisation Act, because Article 31B
woul d, in any event, save it frominvalidation on the ground
of infraction of any of the Fundanmental Rights. In fact, if
we | ook at the counter-affidavit filed by M. T. S Sahani
Deputy Secretary, Government of
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Indiain reply to the wit —petitions, we find that no
reliance has been placed on behal f of the Governnent on the
amended Article 31C. The case of the Union of India is and
that is supported by the |egislative declaration contained
in section 39 of the Nationalisation Act, that this Act was
enacted for giving effect to the policy of the State towards
securing the principles specified in clause (b) of Article
39 of the Constitution. Neither the Union of Indiainits
counter- affidavit nor the |earned Attorney Ceneral /in the
course of his arguments relied on -any other Directive
Principle except that contained in Article 39 clause (b).
M. Palkhiwala also did not make any attenpt to relate the
Nationalisation Act to any other Directive Principle of
State Policy. Now either the Nationalisation Act was really
and truly a law for giving effect to the Directive Principle
set out in Article 39 clause (b) as declared in section 39
or it was not such a law and the |egislative declaration
contained in section 39 was a colourable device. If it was
the fornmer, then the wunamended Article 31C would be
sufficient to protect the Nationalisation Act fromattack on
the ground of violation of Articles 14, 19 and 31 and it
woul d be unnecessary o invoke the anended Article 31C and
if it was the latter, then neither the unanended nor the

amended Article 31C would have any application. Thus, in
ei ther event, the amended Article 31C would have  no
rel evance at all in adjudicating upon the constitutiona

validity of the Nationalisation Act. It is difficult to see
how, in these circunstances, the Court could be called upon
to exanmine the constitutionality of the amendnent nade in
Article 31C that question just did not arise for
consideration and it was wholly unnecessary to decide it.
M. Pal khiwala could reach the battle front for chall enging
the constitutional validity of the Nationalisation Act as
soon as he cleared the road bl ocks created by the unanended
Article 31C and the Constitution (Thirty-ninth Amendnent)
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Act, 1975 bringing the Nationalisation Act wthin the
protective wing of Article 31B and it was not necessary for
himto put the anendnent in Article 31C out of the way as it
did not block his challenge against the validity of the
Nationalisation Act. | am therefore, of the view that the
entire argument of M. Palkhiwala raising the question of
constitutionality of the anendnent in Article 31C was
academ c and the Court could have very well declined to be
drawn into it, but since the Court did, at the invitation of
M. Pal khiwal a, ermbark upon this academ c exercise and spent
considerable tinme over it, and the issues raised are al so of
the gravest significance to the future of the nation, |
think, I wll be failing in nmy duty if | do not proceed to
exam ne this question on nerits.

| may point out at this stage (that the argunents on
this question were spread over a period of about three weeks
and consi derabl e
270
| earning and scholarship were brought to bear on this
guestion ~on both sides. The hearing of the argunents
conmenced-on 22nd October 1979 and it ended on 16t h Novenber

1979. | hoped after the conpletion of the arguments on
guestions of such nomentous significance, there would be a
"free and frank ~exchange of thoughts’ in a judicia

conference either /'before or after the /draft judgnent was
circulated by ny Lord the Chief Justice and | would either
be able to share the views of my coll eagues or if that was
not possible, atleast try to persuade themto agree with mny
point of view But, | find nyself in the sanme predi cament in
which the | ear ned  Chi ef Justice f ound hi nsel f in
Keshavananda Bharti v. State  of Kerala. ~The learned Chi ef
Justice started his judgnent in that -case by observing "I
wanted to avoid witing a separate judgnent of ny own but
such a choice seens no | onger open. W sat in full strength
of 13 to hear the case and |l ~hoped that after a free and
frank exchange of thoughts, | would be able to share the
views of soneone or the other of nmy esteenmed brothers, but
we were over-taken by adventitious circunstances," nanely,
so much tine was taken up by counsel to explain their
respective points of viewthat very little tinme was left to
the Judges "after the conclusion of  the arguments, for
exchange of draft judgnents". Here also, | amconpelled by
simlar circunstances, though not adventitious, to hand down
a separate opinion without having had an opportunity to
di scuss with ny colleagues the reasons which weighed with
them in striking down t he i mpugned constitutiona

amendments. Sone how or ot her, per haps oW ng to
extraordinary pressure of work wth which this Court is
over -burdened. no judicial conference or discussion was held
nor was any draft judgnment circul ated which could formthe
basi s of discussion, though. as pointed out above, the
hearing of the argunents concluded as far back as 16th
Noverber, 1979. It was only on 8th My, 1980, just two days
before the <closing of the Court for the sumrer vacation

that | was inforned by the | earned Chief Justice that he and
the other three | earned Judges, who had heard this case
along with ne, had decided. to pass an order declaring the
i mpugned constitutional anendrments ultra vires and void on
the ground that they violated the basic features of the
Constitution and that the reasons for this order would be
given by themlater. | found it difficult to persuade nyself
to adopt this procedure, because there had been no judicia

conference or discussion anongst the Judges where there
could be free and frank exchange of views nor was any draft
judgrment circulated and hence | did not have the benefit of
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knowi ng the reasons why the learned Chief Justice and the
other three | earned judges were
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inclined to strike dowmn the constitutional amendments. |f
there had been a judicial conference or discussion or the
draft judgnent setting out the reasons for holding the
i mpugned constitutional anendnments Utra vires and void had
been circulated, it would have been possible for ne, as a
result of full and frank discussion or after considering the
reasons given in the draft judgnent, either to agree with
the view taken by ny Lord the Chief Justice and the other
three learned judges or if |I was not inclined so to agree,
then persuade themto change their view and agree with m ne

That is the essence of judicial collectivism It is, to ny
m nd, essential that a judgnment of a Court should be the
result of collective deliberation of the judges conmposing
the Court and it ~would, in ny hunble opinion, not be in
consequence with~ col l'ective decision naking, if one or nore
of the' judges constituting the Bench proceed to say that
they will _express their individual opinion, ignoring their
col | eagues and wi thout discussing the reasons with them and
even without circulating their draft judgment so that the
col | eagues have no opportunity of participating in the
col l ective decision-nmaking process. This. would introduce a
chaotic situation in the judicial process and it would be an
unheal t hy precedent which this Court as the highest Court in
the land -as a nodel judicial institution which is expected
to set the tone for the entire judiciary in the country-
shoul d not encourage Mreover, | felt that it was not right
to pronounce an order striking down a  constitutiona

amendnment without giving a reasoned judgnent. Ordinarily, a
case can be disposed of only by a reasoned judgnment and the
order must follow upon the judgnent. It is true that
soneti nes where the case involves the liberty of the citizen
or the execution of a death sentence or where the time taken
in preparing a reasoned judgnent m.ght pre-judicially affect
the winning party, this Court, does, in the larger interests
of justice, pronounce an order and give reasons later, but
these are exceptional cases where the requirements of
justice induces the Court to depart from the legally
sanctioned course. But, there the court had in fact waited
for about 5 1/2 nonths after the conclusion of the arguments
and there was clearly no urgency which required that an
order should be made though reasons were not ready, the
del ay of about 22 nonths in naking the order was not goi ng
toinjure the interests of any party, since the order was
not going to dispose of the wit petition and many issues
woul d still remain to be decided which could be dealt only
after the summer vacation. Thus there would have been no
prejudice to the interests of justice if the order had been
nmade on he re-opening of the Court after the sunmer -vacation
supported by a reasoned judgnent. These were the reasons
which conpelled me to nake ny order dated 9th My, . 1980
declining to pass an unreasoned order pronouncing on -the
validity of the inpugned constitutiona
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amendnments and stating that | would "prefer to pass a fina
order in this case when | deliver ny reasoned judgnent".
Thi s or der unfortunately | ed to consi der abl e

m sunder st andi ng of ny position and that is the reason why I
have thought it necessary to explain briefly why | acted in
the manner | did.

There is al so one other predi canment fromwhich | suffer
in the preparation of this opinion. It is obvious that the
decision of the questions arising in Wamanrao’s case is
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closely and integrally connected wth the decision of the
guestions in Mnerva MII|'s case and therefore, logically as
also from the point of view of aesthetics and practica
pragmatics, there should be one opinion dealing with the
guestions in both the cases. But, unfortunately M nerva
MIl's case was heard by a Bench of five judges different
fromthe Bench which heard Wamanrao’s case. Wamanrao's case
was heard by a Bench consisting of the |earned Chief
Justice, nyself, Krishna lyer, J., Tulzapurkar, J. and A P
Sen, J. while Krishna lyer, J., Tulzapurkar, J. and A P
Sen, J. were not nmenbers of the Bench which heard the
M nerva MI|1’s case. Since two different Benches heard these
cases, there would ordinarily have to be two opinions, one
in each case. |I. however, propose to wite a single opinion
dealing with the questions arising in both cases, since that
is the only way in which | -think | can present an integrated
argunent in support of my view, w thout becom ng unduly and
unnecessarily repetitive.

The principal question that arises for consideration in
these two cases is whether Article 31A, Article 31B read
with the 9th Schedule as amended fromtime to tine and
particularly by the Constitution (Seventeenth Amendnent)
Act, 1964 and the Constitution (Fortieth Anendnent) Act,
1976, Article 31C as it stood prior to its amendnment by the
Constitution (Forty-second Anendnent) Act, 1976 and the
amended Article 31C are constitutionally valid; do they fal
within the scope of the amendi ng power of Parlianent under
Article 368. The determination of this question depends on
the answer to the ‘|arger question as |o whether there are
any limts on the amending power of Parliament under Article
368 and if so, what are the limts. This question came up
for consideration before a Bench of 13 Judges of this Court-
the | argest Bench that ever sat-and after a hearing which
| asted for 68 days-the | ongest hearing that ever took place-
el even judgments were delivered which are reported in
Keshavananda Bharti v. State of Kerala (supra). The earlier
decision of this Court in |.C Golaknath & Os. v. State of
Punjab where, by a mmjority of six against five, the
f undanent a
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rights were held to be unanmendable by Parlianment under
Article 368, was over-ruled as a result of the decision in
Keshavananda Bharti’'s case. But, six out of the thirteen
| earned Judges (Sikri, C. J. Shelat, Gover, Hegde, Reddy
and Muikharjea, JJ. accepted the contention of t he
petitioners that though Article 368 conferred power to anmend
the Constitution, there were inherent or inplied limtations
on the power of amendnment and therefore Article 368 did not
confer power on Parliament to anend the Constitution so as
to destroy or enascul ate the essential or basic el enents or
features of the Constitution. The fundanmental - rights,
according to the view taken by these six |earned Judges,
constituted basic or essential features of the Constitution
and they could not be, therefore, abrogated or emascul ated
in the exercise of the anending power conferred by Article
368, though a reasonabl e abridgnent of those rights could be
effected in the public interest. Khanna, J. found it
difficult in the face of the clear words of Article 368 to
exclude from their operation Articles rel ating to
fundanental rights and he held that "the word "amendnment’ in
Article 368 nmust carry the same neaning whether the
amendnment relates to taking away or abridgi ng Fundanenta
rights in Part Il of the Constitution or whether it pertains
to sone ot her provision outside Part [11 of the
Constitution."” But proceeding to consider the neaning of the
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word 'anmendnent’, the learned Judge held that the power to
anmend does not include the power to abrogate t he
Constitution, that the word 'anendnment’ postul ates that the
exi sting Constitution nust survive without [oss of identity,
that it must be retained though in an amended from and
therefore. the power of amendnent does not include the power
to destroy or abrogate the basic structure or framework of
the Constitution. The remaining six Judges took the view
that there were no Ilinmitations of any kind on the power of
amendnent, though three of themseemed willing to foresee
the limtation that the entire Constitution could not be
abrogated, leaving behind a State without a Constitution

Now sone scholars have ‘expressed the viewthat from the
wel ter of confusion created by el even judgnents running over
a thousand pages, it is not possible to extract any ratio
deci dendi which could be said to be the |aw declared by the
Supreme Court. |It-is no doubt-true that the six judges |ed
by Sikri. CJ., have read a limtation on the anendi ng power
of Parliament ~under Article 368 and so has Khanna, J., have
enpl oyed the fornulations "basic features" and "essentia

el enents" while Khanna. J. has enployed the formulation
"basic structure and framework" to indicate what in each
viewis imune fromthe anendatory process and it is argued
that "basic features" and "essential elements" cannot be
regarded as synonynous - wi th "basic structure and franework".
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These scholars have sought to draw support for their view
fromthe follow ng observation of Khanna, J. at page 706 of
the Report:

"It is then argued on behalf of the petitioners
that essential features of the Constitution cannot be
changed as a result of anendmrent. So far as the
expression "essenti al features" rmeans t he basi c
structure or franmework of the Constitution. I have
already dealt with the question as to whether the power
to amend the Constitution would include within itself
the power to change the basic structure or framework of
the Constitution. Apart from that, all provisions of
the Constitution are subject to anendatory process and
cannot claim exenption from that process by being
descri bed essential features."

VWat ever be the justification for this viewon nmerits, 1 do
not think that this observation can be read as neaning that
in the opinion of Khanna, J. "basic structure or franme work"
as contenplated by him was different from"basic features”
or "essential elements" spoken of by the other six |earned
judges. It was in the context of an argument urged on behal f
of the petitioners that the "essential features” of. the
Constitution cannot be changed that this observation was
made by Khanna, J. clarifying that if the "essentia

features" meant the "basic structure or framework"” of the
Constitution, the argunent of the petitioners would be
acceptable, but if the "essential features" did not  form
part of the "basic structure or framework’’ and went beyond
it, then they would not be immune from the anendatory
process. But it does appear fromthis observation that The
six Judges led by Sikri C.J. On the one hand and Khanna, J.

On the other were not conpletely ad idem as regards the
preci se scope of the limtation on the anendatory power of
Parliament. This m ght have raised a serious argument as to
whet her there, any ratio decidendi at all can be culled out
fromthe judgnments in this case in so far as the scope and
ambit of the anendatory power of Parliament is concerned. A
debat abl e question would have arisen whether "basic and
essential features" can be equated with "basic structure or
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framework"” of the Constitution and if they cannot be, then
can the narrower of these two formulations be taken to
represent the comon ratio. But it is not necessary to
examne this rather difficult and troublesome question
because I find that in Snt. Indira Gandhi vs. Raj Narain a
Bench of five Judges of this Court accepted the mpjority
view in Keshavanand Bharti’s case to be that the anendi ng
power conferred under Article 368, though wide in its sweep
and reaching every provision of the Constitution, does not
enabl e Parlianment to alter the basic structure or framework
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of the Constitution. Since this is how the judgnents in
Keshavananda Bharti’'s case have been read and a comon ratio
extracted by a 'Bench of five Judges of this Court, it is
bi nding upon nme and hence I nust proceed to decide the
guestions arising in these cases in the light of the
principle emerging fromthe majority decision that Article
368 does not confer ~power on Parlianment to alter the basic
structure or framework of the Constitution. | nmay nmention in
the passing that the sunmary of the judgments given by nine
out of the thirteen Judges after  the delivery of the
judgrments also states the majority viewto be that "Article
368 does not enable Parliament to alter the basic structure
or framework of the Constitution.” of " course, in ny view
this summary signed by nine Judges has no |egal effect at
all and cannot be regarded as |aw declared by the Suprene
Court under Article 141. It is difficult to -appreciate what
jurisdiction or power these nine Judges had to give a
sunmary setting out the |egal effect of the el even judgnents
delivered in the case. Once the judgments were delivered,
these nine Judges as also the renmining four becane functus
officio and thereafter they had no authority to cull out the
ratio of the judgnents or to state what, on a  proper
analysis of the judgnments, was the view of the ngjority.
What was the |law | aid down was to be found in the judgments
and that task would have to be performed by the Court before
whomthe question would arise.as to what is the'lawlaid
down in Keshavananda Bharti’s case. The Court would then
hear the argunments and di ssect the judgnments as was done in
Sm. Indira Gandhi’'s case (supra) and then decide as to what
isthe true ratio energing from the judgnents  which is
bi ndi ng upon the Court as law | aid down under Art. 141. But
here it seenms that nine judges set out in the summary what
according to themwas the majority view w thout hearing any
arguments. This was a rather unusual exercise, though well -
intentioned. But quite apart from the wvalidity of this
exerci se enbarked upon by the nine judges, it is alittle
difficult to understand how a proper and accurate summary
could be prepared by these judges when there was not enough
time, after the conclusion of the argunents, for an exchange
of draft judgnents anongst the Judges and many of themdid
not even have the benefit of knowing fully the views of
others. I may, therefore, nmake it <clear that | am not
relying on the statenment of the majority view contained in
The Summary given at the end of the judgnments in
Keshavananda Bharti’'s case, but | am proceeding on the basis
of the viewtaken in Sm. Indira Gandhi’'s case as regards
the ratio of the majority decision in Keshavananda Bharti’s
case.

| may also at this stage refer to an argunent advanced
before its on the basis of certain observations in the
j udgrment of Khanna, J.
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that he regarded fundanmental rights as not formi ng part of
the basic structure of the Constitution and therefore,
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according to him they could be abrogated or takes away by
Parlianment by an anmendnent nade under Article 368. If this
argunent were correct, the mgjority holding in Keshavanda
Bharti’s case would have to be taken to be that the
fundanmental rights could be abrogated or destroyed in
exercise of the power of amendnent. because Ray, J.,

Pal ekar, J., Mat hew, J., Beg, J., Dwivedi, J. and
Chandrachud, J. took the viewthat the power of amendnent
being unlinmited, it was conpetent to Parlianent in exercise

of this power to abrogate or enasculate the Fundanental
Ri ghts and adding the view of Khanna, J., there would be 7
Judges as against 6 in _holding that the Fundanmental R ghts
could be abrogated or taken away by Parlianent by a
constitutionally amendnent. . But we do not think that this
submi ssion urged or behalf  of the respondents is well
founded. It is undoubtedly true. that there are certain
observations in the judgnent of Khanna, J. at the bottom of
page 688 of the Report which seem into suggest that
according to the | earned Judge, the fundanental rights could
be abridged or taken away by an anendnment under Article 368.

For exanple, he says: "No serious -objectionis taken to
repeal, addition or alteration of provisions of the
Constitution other than those in Part |1l under the power of

amendment conferred by Article 368. The sane approach in ny
opi nion should hold good when we deal wth anmendnent
relating to Fundanental Rights contained in Part IIl of the
Constitution. It would be inpermssible to differentiate
between the scope and w dth of the power of ‘anendment when
it deals wth Fundanental Rights and the scope and wi dth of
that power when it deals w th provisions not concerned with
Fundanental Rights." Then again at page 707 of the Report,
the |l earned Judge rejects the argument that the core and
essence of a Fundamental Right is immune fromthe anendatory
process. These observations mght ~at first blush appear to
support the view that, according to Khanna, J., the
amendatory power under Article 368 was sufficiently wide to
conprehend not only addition or alternation but also repea

of a Fundamental Right resulting.in its total abrogation

But if we |ook art the judgnent of Khanna, J. as a whole, we
do not think this viewcan be sustained. It is clear that
these observations were made by the |earned Judge witha
view to explaining the scope and w dth of ~the power of
amendment under Article 368. The | earned Judge held that the
anendatory power of Parlianment was wide enough to reach
every provision of t he Constitution i ncl'udi ng t he
Fundamental Rights in Part 11l of the Constitution. but
whil e so hol ding, he proceeded to nake it clear that despite
all this wdth the anendatory power was subject to an
overriding limtation
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nanely, that it could not be exercised so as to-alter the
basic structure or framework of the Constitution. The
| earned Judge stated in so many words at page 688 of the
Report that though "the power of amendnent is plenary and
would include wthin itself, the power to add, alter  or
repeal the wvarious articles including those relating lo
fundanental rights", it is "subject to the retention, or the
basic structure or framework of the Constitution." The sane
reservation was repeated by the learned Judge in cl. (vii)
of the summary of his conclusions given at the end of his
judgrment. It wll, therefore, be seen that according to
Khanna, J. the power of anendnent can be exercised by
Parliament so as even to abrogate or take away a fundanenta

right, so long as it does not alter the basic structure or
framework of the Constitution. But if the effect of
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abrogating or taking away such fundanental right is to alter
or affect the basic structure or framework of the
Constitution, the anendnent would be void as being outside
the anending power of Parliament. It is precisely for this
reason that the |earned Judge proceeded to consider whether
the right to property could be said to appertainto the
basic structure or framework of the Constitution. If the
view of Khanna, J. where that no fundanental right forns
part of the basic structure or franmework of the Constitution
and it can therefore be abrogated or taken away in exercise
of the anendatory power wunder Article 368, it was totally
unnecessary for the learned Judge to consider whether the
right to property could be said to appertain to the basic
structure or framework of the Constitution. The very fact
that Khanna, J. proceeded to consider this question shows
beyond doubt that he  didnot. hold that fundamental rights
were not a part of the basic structure. The only limted
concl usion reached by himwas that the right to property did
not form 'part of the basic structure, but so far as the
ot her fundanent al rights were concerned, he left the
guesti on open.— Therefore, it was that he took pains to
clarify in his judgnent in Snt. Indira Gandhi’s case (supra)
that what he laid down in  Keshavananda Bharati’s case was
"that no Article off the Constitution is immune from the
amendatory process,/ because of the fact that it relates to
fundanental right and is contained in Part 11l of the
Constitution", and that he did not ~hold in That case that
"fundanmental rights are not a part of the basic structure of
the Constitution". ‘Nowif thisbe so, it is difficult to
under stand how he could hold the Constitution (Twenty-ninth
Amendnent) Act, 1972 unconditionally valid. Consistently
with his view, he should have held that the Constitution
(Twenty-ni nth Anendnent) Act 1972 woul'd be valid only if the
protection afforded by it to the Kerala Acts included in the
9th Schedul e was not violative of the basic structure or
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framework of the Constitution.( But nerely because the
| earned Judge wongly held the Constitution (Twenty-ninth
Anmendnent) Act, 1972 to be unconditionally valid-and did not
uphold its wvalidity subject to the scrutiny of the Kerala
Acts added in the 9th Schedule, it cannot follow that he
regarded the fundamental rights as not formng part of the
basic structure of the Constitution. |If the law was
correctly laid down by him it did not becone incorrect by
being wongly applied. It is not customary to quote fromthe
witing of a living author, but departing fromthat practice

which, | believe, is no longer strictly adhered to or
followed, I nmay point out that what | have said above finds
support from the commrent nade by M. Seervai in the 3rd

Vol ume of his book on Constitutional Law, where the | earned
aut hor says: "The conflict between Khanna, J.'s views on the
amendi ng power and on the unconditional validity 'of the
Twenty Ninth Amendnent is resolved by saying that he laid
down the scope of the anmending power correctly. but
m sapplied that lawin holding Article 31B and Schedule 9
unconditionally wvalid." | entirely agree with this
perceptive renmark of the |earned author

The true ratio energing fromthe najority decision in
Keshavananda Bharati’s case being that the Parlianent cannot
in the exercise of its anendatory power under Article 368
alter the basic structure or framework of the Constitution.
I must proceed to consider whether Article 31A, Article 31B
read with 9th Schedule, Article 31C as it stood prior to its
amendnent and the amended Article 31C are violative of the
basic structure or framework of the Constitution, for if
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they are, they would be unconstitutional and void. Now what
are the features or elenments which constitute the basic
structure of franmework of the Constitution or which. if
danmaged or destroyed, would rob the Constitution of its
identity so that it would cease to be the existing
Constitution but would becone a different Constitution. The
majority decision in Keshavananda Bharati’s case no doubt
evol ved the doctrine of basic structure or framework but it
did not lay down that any particular naned features of the
Constitution forned part of its basic structure or
framework. Sikri, C. J. nment i oned supr emacy of t he
Constitution, republican_ and denocratic form of governnent.
secul ar character of the Constitution, separation of powers
anmong the |legislature executive and judiciary, federalism
and dignity and freedom of the individual as essentia

features of the Constitution. Shelat and Grover, JJ. added
tothe list two other features; justice- social, economc
and political and unity and integrity of the nation. Hegde
and Mukherjee,” JJ. added sovereignty of India as a basic
feature ‘of the  Constitution. Reddy, J. thought that
sovereign
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denocratic republic, parlianentary form of denocracy and the
three organs of the State formed the basic structure of the
Constitution, Khanna, J. held that basic structure indicated
the broad contours and outlines or the Constitution and
since the right to property was a natter of detail, it was
not a part of that structure. But he appeared to be of the
view that the democratic formof ~governnent. the secul ar
character of the State and judicial review fornmed part of
the basic structure. It is obvious that these were nerely
illustrations of what each of the six learned Judges |ed by
Sikri. CJ. thought to be the essential features of the
Constitution and they were not intended to be exhaustive.

Shel at and Grover, JJ. Hegde and Mikherjea JJ. and Reddy, J.

in fact said in their judgnents that their list of essentia

features which formthe basic structure of the Constitution
was illustrative or inconplete.  This enuneration of the
essential features by the six |earned Judges had obviously
no binding authority: first. because the Judges were not
required to deci de as to what features or elenents
constituted the basic structure or framework of the
Constitution and what each of themsaid in this connection
was in the nature of obiter and could have only persuasive
val ue; secondly, because the enuneration was nerely by way
of illustration and thirdly, because the opinion of six
Judges that certain specified features formed part of the
basic structure of the Constitution did not represent the
majority opinion and hence could not be regarded as |aw
declared by this Court wunder Article 141. Therefore, in
every case where the question arises as to whether a
particular feature of the Constitutionis a part of its
basic structure, it wwuld have to be determned on a
consi deration of various factors such as the place of the
particular feature in the schenme of the Constitution, its
obj ect and purpose and the consequence of its denial on the
integrity of the Constitution as a fundanental instrument of
country’s governance. Vide the observations of Chandrachud,

J. (as he then was) in Sm. Indira Gandhi’s case at page 658
of the Report.

Thi s exerci se of determ ning whether certain particular
features forned part of the basic structure of the
Constitution had to be undertaken by this Court in Snt.
Indira Gandhi’s case (supra) which cane up for consideration
within a short period of four vyears after the delivery of
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the Judgnent s in Keshvananda Bharti’s case. The
constitutional anmendnent which was challenged in that case
was the Constitution (Thirty-ninth Anmendnent) Act. 1975,
whi ch introduced Article 329A and the argunent was that
clause (4) of this newwy added article was constitutionally
invalid on the ground that it violated the basic structure
or franmework of the Constitution. This challenge was
unani nously upheld by a Constitution Bench which consi sted
of
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the Chief Justice and four senior nost Judges of this Court.
It is not necessary for our purpose to anal yse the judgnents
given by the five Judges in this case as they deal wth
various matters which are not relevant to the questions
which arise before us. But it may be pointed out that two of
the | earned Judges, namnely, Khanna and Mat hew, JJ. held that
denocracy was an essential feature form ng part of the basic
structure and struck down clause (4) of Article 329A on the
ground that it damaged the denocratic structure of the
Constitution. Chandrachud, J. (as he then was) enphatically
asserted that, in his opinion, there were four unanendabl e
features which fornmed part of the basic structure, nanely,
"(i) India is a sovereign denocratic republic; (ii) Equality

of status and opportunity shall be secured to all its
citizens; (iii) The State shall have no religion of its own
and all persons shall be equally entitled to freedom of

conscience and the right freely to process, practise and
propagate religion and (iv) The nation shall be governed by
a government of laws, not of nen." These, according to him
were "the pillars of  our constitutional  philosophy, the
pillars, therefore, of the basi ¢ structure of the
Constitution.” He then proceeded to hold that clause (4) of
Article 329A was "an outright negation of the right of
equality conferred by Article 14, a right which nore than
any other is a basic postulate of our Constitution’ and on
that account declared it to be wunconstitutional and void,
Mat hew, J. however, expressed his dissent from the view
taken by Chandrachud, J. as regards the right of equality
conferred by Article 14 being an essential feature of the
Constitution and stated inter alia the following reason
"The majority in Bharati’s case did not hold that
Article 14 pertains to the basic structure of the
Constitution. The WMajority upheld the validity of the
first part of Article 31C this would show that a
constitutional amendnent which takes -~ away or abridges
the right to challenge the validity of an ordinary |aw
for violating the fundanental right under that Article
woul d not destroy or damage the basic structure. The
only logical basis for supporting the wvalidity of
Article 31A, 31B and the first part of 31Cis that Art.
14 is not a basic structure.”
| shall have occasion to discuss later the concept of
equal ity under the Constitution and whether it fornms part of
the basic structure. But, one position of a basic and
fundanental nature | nmay nake clear at this stage, and there
| agree with Mathew, J., that whether a particular feature
forns part of the basic structure has necessarily to be
deternmined on the basis of the specific provisions of the
Constitution. To quote the words of Mathew, J. in Snt.
Indira Gandhi’s case (supra) "To be a basic structure it
nmust be a terrestrial concept having its
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habitat within the four corners of the Constitution." Wat
Constitutes basic structure is not like "a twinkling star up
above the Constitution.” "It does not consist of any
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abstract ideals to be found outside the provisions of the
Constitution. The, Preamble no doubt enunerates great

concepts’ enbodying the ideological aspirations of the
peopl e but these concepts are particularised and their
essential features delineated in the various provisions of
the Constitution. 1t is these specific provisions in the
body of the Constitution which determine the type or
denocracy which the founders of that instrunent established;
the quality and nature of justice, political, social and
econom ¢ which they ained to realise, the content of liberty
of thought and expression which they entrenched in that
docunent and the scope of equality of status and of
opportunity which they ‘enshrined in it. These specific
provi sions enacted in the Constitution alone can determ ne
the basic structure of ~ the Constitution. These specific
provi sions, either separately or in conbination. determne
the content of the great concepts set out in the Preanble.
It is /Jinpossible to spin out any concrete concept of basic
structure out ~ of the gossamer  concepts set out in the
Preanmble.. " The specific provisions . of the constitution are
the stuff from which the basic structure has to be
woven. (") "

Now, in Wamanrao's case the broad argument of M.
Phadke on behalf of the petitioners founded on the doctrine
of basic structure/was, and this argunent was supported by a
| arge nunber of other counsel appearing in the allied
petitions, that the fundamental rights enshrined in Articles
14 and 19 form part of the basic structure of the
Constitution and therefore Article 31A, Article 31B read
with 9th Schedul e and the unanended Article 31C in so far as
they exclude the applicability of Articles 14 and 19 to
certain kinds of legislation emasculate those fundanenta
rights and thereby damage the basic structure of the
Constitution and they nmust accordingly be held to be outside
the anending power of Parlianent and hence unconstitutiona
and void. | have not nade any reference here to Article 31
and treated the argunment of M. ‘Phadke as confined only to
Articles 14 and 19, because, though Article 31 was very much
in the Constitution when the argunents in Wananrao's case
were heard, it has subsequently been deleted by the
Constitution (Forty-Fourth Anmendnent) Act , 1978 and
reference to it has also been omtted in Articles 31A, 31B
and 31C and we are therefore concer ned with t he
constitutional validity of these Articles only in so far as
they grant immunity against challenge on. the  ground of
infraction of Articles 14 and 19. M. Phadke on behal f of
the petitioners al so chall enged
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the constitutional validity of the Constitution (Fortieth
Amendnent). Act. 1976 which included the anendi ng Acts 21 of
1975, 41 of 1975 and 2 of 1976 in the 9th Schedule. On the
ground that the Lok Sabha was not in existence at the date
when it was enacted. But obviously. in view of clauses (4)
and (5) introduced in Article 368 by section 55, of the
Constitution (Forty-second Anendnent) Act, 1976, it was not
possible for M. Phadke on behalf of the petitioners to
assail the constitutional validity of Article 31A Article
31B read with the 9th Schedul e as amended by the
Constitution (Fortieth Amendrent)  Act. 1976 and t he
unamended Article 31C since these two clauses of Article
368 barred challenge to the validity of a constitutiona
amendnment on any ground whatsoever and declared that there
shall be no limtation whatever on the constituent power of
Parliament to anend by way of addition. variation or repeal
any provision of the Constitution. He therefore. as a
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prelimnary step in his ar gunent chal | enged the
constitutional validity of clauses (4) and (S) of Article
368 on the ground that these clauses danaged the basic
structure of the Constitution and were outside the anending
power of Parliament. The argunent of M. Palkhiwala on
behal f of the petitioners in the Mnerva MIIls’ case was a
little different. He too attacked the vires of clauses (4)
and (5) of Article 368 since they barred at the threshold
any chall enge against the constitutional validity of the
amendnment made in Article 31C, but so far as Article 31A
Article 31B and the unamended Article 31C were concerned, he
did not dispute their wvalidity and, as pointed out by me
earlier, he conceded and in fact gave cogent reasons show ng
that they were constitutionally valid. Hs only attack was
against the validity of 'the amendnent nade in Article 31C by
section 4 of the Constitution (Forty-second Arendnent Act.
1976 and he contended that this anmendnent, by naking the
Directive Principles -supreme over the fundamental rights.
danmaged or destroyed the basi c structure of the
Constitution. He urged that ~the basic structure of the
Constitution rests on the foundation that while the
Directive Principles are the  nandatory ends of government,
those ends have to be achieved only through the permssible
means set out in the Chapter on fundanmental rights and this
bal ance and harnony between the fundanental rights and the
directive Principles was destroyed by the anendnent in
Article 31C by naking the fundanental rights subservient to
the Directive Principles and in  consequence, the basic
structure of the Constitution was emascul ated. A passionate
pl ea was nade by M. Palkhiwala wth deep enotion and
feeling that if Article 31C as anended was al |l owed to stand
it would be an open licence to the legislature and the
executive, both at the Centre and inthe States, to destroy
denocracy and establish an authoritarian or totalitarian
regi me, since alnost every |legislation could be rel ated,
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directly or indirectly, to sonme Directive Principle and
would thus be able to earn imunity fromthe chall enge of
Articles 14 and 19 and the fundamental rights enshrined in
these two Articles would be rendered meani ngless and futile
and woul d becone nere rope of sand. M. Palkhiwala
vehenmently urged that Justice, liberty and equality were the
three pillars of the Constitution and they were enbodied in
Articles 14 and 19 and therefore if the supremacy of the
fundanental rights enshrined in these Articles was destroyed
and they were nade subservient to the directive Principles,
it would result in the personality of the Constitution being
changed beyond recognition and such a change in_ the
personality would be outside the anendi ng power of
Parliament. M. Palkhiwala Ilikened the situation 'to a
per manent state of energency and pointed out by way of
contrast that whereas under an enmergency the people nmay be
precluded from enforcing their fundanental rights ‘under
Articles 14 and 19 for the duration of the emergency, here
the people were prevented from noving the court for
enforcenent of these fundamental rights for all tinme to cone
even wthout any energency where a | aw was passed purporting
to give effect to any of the Directive Principles. The
amendment in Article 31C was thus, according to M.
Pal khi wal a, outside the amendi ng power of Parliament and was
liable to be struck down as unconstitutional and void.
Logically I nust first consider the challenge agai nst
the constitutional validity of clauses (4) and (5) of Art.
368, because it is only if they can be put out of the way
that M. Phadke and M. Pal khiwal a can proceed further with
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their respective challenges against the validity of the
ot her constitutional provisions inpugned by them Both these
clauses were inserted in Article 368 by section 55 of the
Constitution (Forty-second Anendrent), Act, 1976 with a view
to overcoming the effect of the mpjority decision in
Keshavananda Bharati’s case. Clause (4) enacted that no
amendment of the Constitution "nade or purporting to have
been nade wunder this Article [whether before or after the
comencenent of section 55 of the Constitution (Forty-second
Anmendnent) Act, 1976] shall be called in question in any
court on any ground" while clause (5), which begins with the
words "For the renoval of doubts", declared that “there
shall be no limtation whatever on the constituent power of
Parlianment to amend by way of addition, variation or repea

the provisions of this Constitution under this Article." The
guestion is whet her these two clauses transgress the
l[imtations on the anmending power of Parlianent and are
therefore void. -1 will first ‘take wup for consideration
clause ' (4) which seeks to throw a cloak of protection on an
amendnment' nmade or purporting to have been nmade in the
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Constitution and nmakes it unchal |l engeabl e on any ground. It
is rather curious inits wording and betrays |ack of proper
care and attention in drafting. It protects every amendnment
made or purporting to  have been nmade "whether before or
after the comencenent of section S of the Constitution
(Forty-second Anendrment Act. 1976." But woul d an amendnent
made by any other section of the Constitution (Forty second
Amendnent) Act, 1976 such as section (4). which would be
neither before nor after the comrencement of section 55, but
simultaneous with it.  be covered by this protective
provision? This is purely a problem of verbal semantics
which arises because of slovenliness in drafting that is
becom ng rather comon these days and 1 need not dwell on
it, for there are nore inportant questions which arise out
of the challenge to the constitutional validity of clause
(4) and they require serious consideration. | will proceed
on the basis that the protection sought to be ‘given by
clause (4) extends to every amendnent whatsoever and that
the parenthetical words "whether. before -or after the
comencenent of section SS of the Constitution (Forty-second
Amendnent) Act, 1976" were introduced nerely by way of
abundant caution with a view to indicating that this
protection was intended to cover even anendnents nade  or
purporting to have been nade before the enactnment of the
constitution (Forty-second Amendnent) Act. 1976. Now even a
cursory |l ook at the |anguage of clause (4) is sufficient to
denonstrate that this is a case of zeal [ overrunning
di scretion. Clause (4) provides that no anendnent to the
Constitution made or purporting to have been nade /under
Article 368 shall be called in question in any court on any
ground. The words 'on any ground are of the w dest
anplitude and they woul d obviously cover even a ground that
the procedure prescribed in clause (2) and its proviso has
not been followed. The result is that even if an anendnent
is purported to have been nade wthout conplying with the

procedure prescribed in sub-clause (2) including its
proviso, and is therefore wunconstitutional. it would stil
be i mune fromchallenge. It was undisputed conmon ground

both at the Bar and on the Bench, in Keshavananda Bharati’s
case that any anendnent of the Constitution which did not
conformto the procedure prescribed by sub-clause (2) and
its proviso was no anendnent at all and a court would
declare it invalid. Thus if an anendnment were passed by a
simple majority in the House of the People and the Counci
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of States and the President assented to the amendment, it
would in |aw be no anendnent at all because the requirenent
of clause (2) is that it should be passed by a majority of
each of the two Houses separately and by not |ess than two-
thirds of the menmbers present and voting. But if clause (4)
were valid, it would become difficult to challenge the
validity of such an anmendnent and it would prevail though
made i n defiance of a
285
mandatory constitutional requirement. Cause (2) including
its proviso A would be rendered conpletely superfluous and
meani ngl ess and its prescription wuld becorme nerely a paper
requi renent. Mreover, apart fromnullifying the requirenent
of clause (2) and its proviso, «clause (4) has also the
effect of rendering an anmendnent inmune from chal |l enge even
if it damages or destroys the basic structure of the
Constitution and is therefore outside the amendi ng power of
Parliament. So 1long as clause (4) stands, an anendment of
the Constitution t hough unconstitutional and void as
transgressing the limtation on the anending power of
Parliament as laid dowmm .in Keshavananda Bharati’s case,
woul d be wunchallengeable in a court of |law The consequence
of this exclusion of = the power of judicial review would be
that, in effect and substance, the "limtation on the
anmendi ng power of Parliament would froma practical point of
view, become non-existent and it woul d not be incorrect to
say that, ~covertly and indirectly, by the exclusion of
judicial review, the anending power of Parlianent would
stand enl arged contrary to the-decision of this Court in
Keshavananda Bharati’s case. Thi's would undoubtedly damage
the basic structure of —the Constitution, because there are
two essential features of the basic structure which would be
violated, nanely, the linmted anending power of Parlianment
and the power of judicial review wth a viewto exani ning
whet her any authority under the Constitution has exceeded
the limts of its powers. | shall imediately proceed to
state the reasons why | think that these two features form
part of the basic structure of the Constitution

It is clear fromthe majority decision in Keshavananda
Bharati’s case that our Constitution is-—a controlled
Constitution which confers powers on the various authorities
created and recognised by it and defines the limts of those
powers. The Constitution is suprene |ex, the paranmount |aw
of the land and there is no authority, no departnent - or
branch of the State, which is above or ~beyond the
Constitution or has powers unfettered and unrestricted by
the Constitution. The Constitution has devised a structure
of power relationship with checks and balances and limts
are placed on the power s of every aut hority or
instrunentality under the Constitution. Every organ of the
State, be it the executive or the legislature or the
judiciary, derives its authority fromthe Constitution and
it has to act wthin the limts of such authority.
Parliament too, is a creature of the Constitution and it can
only have such powers as are given to it wunder the
Constitution. It has no inherent power of anendnent of the
Constitution and being an authority created by the
Constitution, it cannot have such inherent power, but the
power of amendnent is conferred upon it by the Constitution
and it is alimted power which is so conferred. Parlianent
cannot in exercise of this power so
286
amend the Constitution as to alter its basic structure or to
change its identity. Now, if by constitutional anendnent,
Parliament were granted unlimted power of anendrment, it
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woul d cease to be an authority under the Constitution, but
woul d becone suprene over it, because it would have power to
alter the entire Constitution including its basic structure
and even to put an end to it by totally changing its
identity. It wll therefore be seen that the linmted
amendi ng power of Parlianent is itself an essential feature
of the Constitution, a part of its basic structure, for if
the limted power of anendnent were enlarged into an
unlimted power, the entire character of the Constitution
woul d be changed. It nrust follow as a necessary corollary
that any amendnment of the Constitution which seeks, directly
or indirectly, to enlarge the anending power of Parlianent
by freeing it from the limtation of unamendability of the
basic structure would be violative of the basic structure
and hence outside the anendatory power of Parlianent.

It is a fundamental ~principle of our constitutiona

scheme, and | have pointed this out in the preceding
par agraph, that ~every organ of the State, every authority
under the Constitution. derives its power from the

Constitution and has to act within the limts of such power.
But then the question arises as to which authority nust
decide what are the linmits on the power conferred upon each
organ or instrunmentality of the State and whether such
l[imts are transgressed or exceeded. Now there are three
mai n departnments of the State anpngst which the powers of
CGovernment are divided; the Executive, the Legislature and
the Judiciary. Under our Constitution we -have no rigid
separati on of powers as in the United States of America, but
there is a broad denmarcation, though, having regard to the
conpl ex nature of governnental functions, certain degree of
overlapping is i nevitable. ~The reason for - this broad
separation of powers is that "the concentration of powers in
any one organ may" t(t quote the words of Chandrachud, J.
(as he then was) in Snt. Indira Gandhi’s case (supra) "by
upsetting that fine balance between the three organs,
destroy the fundamental premses of a denocratic CGovernnent
to which were pledged." Take for exanple, a case where the
executive which is in charge of adnministration acts to the
prejudice of a citizen and a question arises as to what are
the powers of the executive and whether the executive has
acted within the scope of its powers. Such a question
obvi ously cannot be left to the executive to decide and for
two very good reasons. First, the decision of the question
woul d depend upon the interpretation of the Constitution and
the laws and this would pre-enminently be a matter fit to be
decided by the judiciary, because it is the judiciary which
al one would be possessed of expertise in this field and
secondly, the constitutiona
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and | egal protection afforded to the citizen would becone
illusory. A if it were left to the executive to-deternine
the legality of its own action. So also if the legislature
makes a law and a dispute arises whether in making the | aw
the |legislature has acted outside the area of its
| egi sl ative conpetence or the law is violative of the
fundanental rights or of any other provisions of the
Constitution, its resolution cannot, for the same reasons,
be, left to the determination of the |legislature. The
Constitution has, t her ef ore, created an i ndependent
machi nery for resolving these disputes and this independent
machinery is the judiciary which is vested with the power of
judicial review to deternine the legality of executive
action and the wvalidity of legislation passed by the
legislature. It is the solem duty of the judiciary under
the Constitution to keep the different organs of the State
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the executive and the legislature within the limts
ower conferred upon themby the Constitution. This
judicial review is conferred on the judiciary by
32 anc! 226 of the Constitution. Speaking about
icle 25, corresponding to present Article 32 of the
ion, Dr. Anbedkar, the principal architect of our
ion, said in the Constituent Assenbly on 9th
1948:
“I'f I  was asked to nane any particular article in
Constitution as the npst inportant-an article
out which this Constitution would be a nullity-I
d not refer to any other article except this one.
s the very soul of the Constitution and the very
t of it and | amglad that the House has realised
i mportance". (CAD debates, Vol. VII, p, 953)
cardinal principle of our Constitution that no one
hi ghly placed and no authority however |ofty can
be the sole judge of its power under the
ion or whether its action is within the confines of
r laid down by the Constitution. The judiciary is
preter of the Constitution-and to the judiciary is
the delicate task to determine what is the power
on each branch of CGovernnent, whether it 1is
and if so, what are the limts and whether any
that branch transgresses such limts. It is for
iary to uphold the constitutional values and to
he constitutional limtations. That is the essence
ule of law, which inter alia requires that "the
of powers by the Governnent whether it be the
re or the executive or any other authority, be
ed by the Constitution and the law'. The power of
review is an integral part of our-constitutiona
d without it, there will be no Governnent of |aws
rule of law would beconme a teasing illusion and a
f unreality. | amof the viewthat if there is one
f our

ion which, nore than any other, is basic and
al to the maintenance of denocracy and the rul e of

is the power of judicial review and it is
nably, to my mind, part of the basic structure of
itution. O course, when | say this | should not be

suggest that however effective alternative
onal mechani snms or arrangenents for judicial review

made by Parlianent. But what | w sh to enphasise
judicial review is a wvital principle of our
ion and it cannot be abrogated w thout affecting
c structure of the Constitution. If by a
i onal anendnent, the power of judicial reviewis

taken away and it is provided that the validity of any |aw
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guestion
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f the Constitution, for it would nake a nockery of
i bution of |egislative powers between the Union and
s and render the fundanental rights neaningl ess and

futile. So also if a. constitutional amendment is nmade whi ch
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ef fect of taking away the power of judicial review
ding that no amendnent nmade in the Constitution
liable to be questioned on any ground, even if such
is violative of the basic structure. and,
, outside the anendatory power of Parlianment, it
maki ng Parlianent sole judge of the constitutiona
of what it has done and that would. in effect and
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substance, nullify the limtation on the anmending power of
Parliament and affect the basi c structure of t he
Constitution. The conclusion must therefore inevitably
followthat clause (4) of Article 368 is unconstitutional
and void as damagi ng the basic structure of t he
Consti tution.

That takes us to clause (S) of Article 368. This clause
opens with the words "For the renoval of doubts" and
proceeds to declare that there shall be no Ilinitation
what ever on the anending power of Parlianent under Article
368. It is difficult to appreciate the. neaning of the
opening words "For the renoval of doubts" because the
majority decision in Keshavananda Bharati’s case clearly
laid down and |left no doubt that the basic structure of the
Constitution was outside the conpetence of the nandatory
power of Parlianent and in-Snt. Indira Gandhi’'s case all the
Judges unani mousl yaccepted theory of the basic structure as
a theory by which the validity of the anendment inpugned
before them namely, Article 329A(4) was to be judged.
Therefore, after ~the decisions in. Keshavananda Bharati’s
case and Snt.-Indira Gandhi’s case, there was no doubt at
all that the anmendatory. power of Parlianment was limted and
it was not conpetent  to Parliament to alter the basic
structure of the Constitution
289
and clause (5) could not renove the doubt. which did not
exist. What A clause (S) really sought to do was to renove
the linmtation on'the anmending power of Parliament and
convert it froma linmted power into an unlimted one. This
was clearly and indubitably a futile exercise on the part of
Parliament. | fail to see how Parlianent which has only a
limted power of amendnent and which cannot alter the basic
structure of the Constitution can expand its power of
amendnent so as to confer upon itself the power of repeal or
abrogate the Constitution or to damage or destroy its basic
structure. That would clearly be in excess of the limted
anmendi ng power possessed by Parlianent. The Constitution has
conferred only a limted anending power on Parlianent so
that it cannot damage or destroy the basic structure /of the
Constitution and Parliament cannot. by exercise ~of that
l[imted amendi ng power convert that —very power into _an
absolute and unlimted power. |If it were permssible to
Parliament to enlarge the limted amendi ng power conferred
upon it into an absolute power of amendnent, then it was
meani ngless to place a limtation on the original power of
amendnent. It is difficult to appreciate how Parliament
having a |imted power of amendnent can get rid of the
[imtation by exercising that very power and convert it into
an absol ute power. Cause (S) of Article 368 which sought to
renove the lintation on the amendi ng power of Parlianment by
maki ng it absolute nmust therefore be held to be outside the-
amendi ng power of Parlianent. There is also another ground
on which the validity of this clause can be successfully
assailed. This cl ause seeks to convert a controlled
Constitution into an wuncontrolled one by renobving the
[imtation on the anending power of Parlianment which, as
poi nted out above, is itself an essential feature of the
Constitution and it is therefore violative of the basic
structure would in the circunstances hold clause (5) of
Article 368 to be unconstitutional and void.

Wth clauses (4) and (S) of Article 368 out of the way,
I must now proceed to exam ne the challenge against the
constitutional validity of Article 31A Article 31B read
with the 9th Schedul e and the unamended Article 31C. So far
as Article 31A is concerned, M. Phadke appearing on behal f
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of the petitioners contended that, tested by the doctrine of
basic structure, Art. 31A was unconstitutional and void,
since it had the effect of abrogating Articles 14 and 19 in
reference to legislation falling within the categories
specified in the various clauses of that Article. He argued
that the Fundanmental Rights enshrined in Articles 14 and 19
were part of the basic structure of the Constitution and any
constitutional amendnent which had the effect of abrogating
or damagi ng these Fundanental Rights was outside the
amendat ory power of Parliament. While considering this
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argunent, I may nake it clear that | am concerned here only
with constitutional wvalidity of clause (a) of Article 31A
since the protection of  Article 31A has been clained in
respect of Maharashtra Land  Ceiling Acts only under cl ause
(a) of that Article and I need not enter upon a discussion
of the constitutional validity of clauses (b) to (e) of

Article 31A. | do not think that the argument of M. Phadke
chall enging the constitutional validity of clause (a) of
Article 31A is well-founded. | shall have occasion to point

out in alater part of this judgnment that where any lawis
enacted for giving effect to a Directive Principle with a
viewto furthering the constitutional goal of social and
econom c justice, therewuld be no violation of the basic
structure, even if it~ infringes formal equality before the
| aw under Art. 14 or jany Fundarmental Ri ght under Article 19.
Here clause (a) of Article 31A protects a|law of agrarian
reformwhich is clearly. in the context of the socio-
econom ¢ conditions prevailing in I'ndia, a basic requirenent
of social and economic justice and is covered by the
Directive Principles set outin clauses (b) -and (c) of
Article 39 and it is difficult to see how it can possibly be
regarded 1) as violating the basic structure of the
Constitution. On the contrary, agrarian reform leading to
social and econonic justice tothe rural population s an
obj ective which strengthens the basic structure of the
Constitution. Clause (a) of Article 31A nust therefore be
held to be constitutionally valid even on the application of
the basic structure test.

But, apart fromthis reasoning on principle which in
our opinion clearly sustains the constitutional validity of
clause (a) of Article 31A we think that even on the basis
of the doctrine of stare decisions, the whole of Article 31A
nust be upheld as constitutionally valid. The question as to
the constitutional wvalidity of Article 3L A first cane up
for consideration before this Court in Shankari Prasad v.
Union of India. There was a direct challenge Ievelled
agai nst the constitutionality of Article 31A in this case on
various grounds and this <challenge was rejected by a
Constitution Bench of this Court. The principal ground on
whi ch the challenge was based was that if a constitutiona
amendnment takes away or abridges any of the Fundanental
Ri ghts conferred by Part 111 of the Constitution it would
fall within the prohibition of Article 13(2) and would
therefore be void. Patanjali Shastri, J., speaking on behalf
of the Court, did not accept this contention and taking the
view that in the context of Article 13, 'law nust be taken
to nean rules or regulations made in exercise of ordinary
| egi sl ati ve power and not anmendnments to the constitution
made in exercise of constituent power, be held that
291
Article 13(2) does not affect constitutional anendnents.
This view in regard to the interpretation of the word ’'| aw
in Article 13(2) has now been affirmed by this Court sitting
as a full Court of 13 Judges in Keshavananda Bharati’s case
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and it is no longer possible to argue the contrary
proposition. It is true that in, this case, t he
constitutional validity of Article 31A was not assailed on
the ground of in fraction of the basic feature since that
was a doctrine which came to be evol ved only in Keshavananda
Bharati’s case, but the fact remains that whatever be the
argunents advanced or omtted to be advanced. Article 31A
was held to be constitutionally valid by this Court. Nearly
13 years after this decision was given in Shankari Prasad s
case, a strong plea was made before this Court in Sajjan
Singh v. State of Rajasthan that Shankari Prasad's case
shoul d be reconsidered, but after a detailed discussion of
the various argunents involved in the case, the Constitution
Bench of this Court expressed concurrence wth the view
expressed in Shankari Prasad’s case and in the result,
uphel d the constitutional validity of Article 31A though
the question which arose for consideration was a little
different .and did not" directly involve the constitutiona

validity ~of Article 31A. Thereafter, canme the fanous
decision of - this Court in Golak Nath's case where a ful

Court of 11 Judges. while holding ‘that the Constitution
(First Amendnent Act exceeded the constituent power or

Parliament, still categorically declared on, the basis of
the doctrine prospective overruling that the said amendnent,
and a few other [|ike amendnents subsequently made, should

not be disturbed and nmust be held tobe valid. The result
was that even the decision in Golak Nath’s case accepted the
constitutional validity of Article 31A. The view taken in
CGolak Nath’'s case as regards ~the anending power of
Parliament was reversed in Keshavananda Bharati’s case where
the entire question as to the nature and extent. of the
constituent power of Parlianent to anend the Constitution
was discussed in all its dinmensions and aspects uninhibited
by any previous decisions, but the only constitutiona
amendnments which were directly challenged in that case were
the Twenty-fourth and Twenty-fifth and Twent y-ni nt h
Amendnents. The constitutional validity of Art. 31A was not
put in issue in Keshavananda Bharati’'s case and the | earned
Judges who decided that case were not called upon to
pronounce on it and it cannot therefore be said that this
Court uphold the vires of Article 31Ain that Case. It is no
doubt true that Khanna, J. held Article 31A to be valid on
the principle of stare decisis. but that was only for the
pur pose of upholding the validity of Article 31C
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because he took the viewthat Article 31C was nerely an
extension of the principle accepted in Article 31A and "the
ground whi ch sustained the validity of clause (1) of Article
31A, woul d equally sustain the validity of the first part of
Article 31C'. So far as the other |earned Judges were
concerned, they did not express any view specifically on the
constitutional validity of Article 31A since that was not
in issue before them Ray, J., Palekar, J., Mathew, J., Beg,
J., Dnwedi, J. and Chandrachud, J., held Article 31Cto be
valid and if that view be correct, Article 31A nust
fortiorari be held to be valid But it nmust be said that
there is no decision of the Court in Keshavananda Bharati’s
case holding Art. 31A as constitutionally wvalid, and
logically, therefore, it should be open to the petitioners
inthe present case to contend that. tested by the basic
structure doctrine, Article 31A is constitutional. W have
al ready pointed out that on nerits this argunment has no
substance and even on an application of the basic structure
doctrine. Article 31A cannot be condemmed as invalid. But in
any event, | do not think that it would be proper to reopen
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the question of constitutional validity of Article 31A which
has al ready been decided and silenced by the decisions of
this Court in Shankari Prasad’s case, Sajjan Singh's case
and Golak Nath's case. Now for over 28 years, since the
decision in Shankari Prasad’'s case Article 31A has been
recogni sed as valid and on this view, |aws of several States
relating to agrarian reform have been held to be valid and
as pointed out by Khanna, J. in Keshavananda Bharati’'s case
"mllions of acres of |and have changed hands and millions

of new titles in agricultural |ands have been created". If
the question of validity of Article 31A were reopened and
the earlier deci si ons uphol di ng its validity wer e

reconsidered in the light of the basic structure doctrine,
these various agrarian reformlaws whi ch have brought about
a near socio-economc revolution in the agrarian, sector
m ght be exposed . to jeopardy and that m ght put the clock
back by settling at naught all changes that have been
br ought about in agrarian relationship during these years
and create chaos inthe lives of mllions of people who have
benefitted by these laws. It is no doubt true that this
Court has- power to reviewits earlier decisions or even
depart fromthem and the doctrine of stare decisis cannot be
permtted to perpetuate erroneous decisions of this Court to
the detriment of the general welfare of the public. There is
i ndeed a school of thought which believes with Cardozo that
“"the precedents have turned upon us and they are engul fing
and annihilating us, engulfing and annihilating the very
devot ees that worshipped at their shrine" and that the Court
should not be troubled wunduly if it has to break away from
precedents in order to nmodify old rules and if need be to
fashi on new ones to neet the chall enges and problens thrown
upon
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by a dynamic society. But at the sanme time, it nust be borne
in A mnd that certainty and continuity are essentia

ingredients of rule of law Certainty in applicability of
| aw woul d be considerably eroded and suffer a serious set-
back if the highest <court in the land were readily to
overrule the view expressed by it in earlier decisions even
though that view has held the field for a nunber of years.
It is obvious that when constitutional problenms are brought
before this Court for its decision, conplex and difficult
guestions are bound to arise and since the decision on nmany
of such questions may depend upon choi ce between conpeting
val ues, two views. may be possi bl e depending upon the val ue
judgrment or the choice of values nade by the individua

Judge. Therefore, if one view has been taken by the Court
after mature deliberation, the fact that another Bench is
inclined to take another view would not justify the Court in
reconsidering the earlier decision and overruling it. The
law aid down by this Court is binding on all Courts in the
country and nunerous cases all over the country are decided
in accordance with the view taken by this Court. Many people
arrange their affairs and | arge nunber of transactions also
take place on the faith of the correctness of the decision
gi ven by this Court. It would create uncertainty,
instability and confusion if the law propounded by this
Court on the faith of which nunerous cases have been deci ded
and many transacti ons have taken place is held to be not the
correct law after a nunber of years. The doctrine of stare
decisis has evolved from the naxim "stare decisis et non
quita nmovere" neaning "adhere to the decision and do not
unsettle things which are established", and it is a usefu

doctrine intended to bring about certainty and uniformity in
the law. But when | say this, let ne nake it clear that | do
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not regard the doctrine of stare decisis as arigid and
i nevitable doctrine which nust be applied at the cost of
justice. There may be cases where it may be necessary to rid
the doctrine of its petrifying rigidity. "Stare decisis" as
poi nted out by Brandeis "is always a desideratum even in
these constitutional cases, but inthem it is never a
conmand”. The Court nmay in an appropriate case overrule a
previous decision taken by it, but that should be done only
for substantial and conpelling reasons. The power of review
must be- exercised with due care and caution and only for
advanci ng the public well-being and not
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nerely because it may appear that the previous decision was
based on an erroneous view of the law. It is only where the
perpetuation of the earlier decision would be productive of
m schi ef or inconvenience or. would have the effect of
defl ecting the nation fromthe course which has been set by
the Constitution makers or to use the words of Krishna Ilyer,
J. in Anbika Prasad Msra v. State of UWP. & Os. "where
national ‘crisis of great nonmenta to the life, liberty and
safety of - this country and its nmillions are at stake or the
basic direction of the pnationitself is in peril of a shake-
up" that the Court would be justified in reconsidering its
earlier decision and departing fromit. It is fundanenta

that the nation's Constitution should not be kept in
constant uncertainty by judicial review every now and then,
because otherwise | it would paralyse by perennial suspense
all legislative and admnistrative _action on vital issues.
The Court should not  indulge in judicial stabilisation of
State action and a view which has been accepted for a | ong
period of tine in a series of decisions and onthe faith of
which mllions of people have acted and a l'arge nunber of
transacti ons have been effected, should not be disturbed.
Let us not forget the words of Justice Roberts of the United
States Suprene Court-words which are equally applicable to
the deci si on maki ng process in this Court:

"The reason for ny concern is that the instant
deci sion, overruling that announced about nine / years
ago, tends to bring adjudications of this tribunal into
the sane days as a restricted rail road ticket good for
this day and train only.. It is regrettable that in an
era marked by doubt and confusion, —an era whose
greatest need is steadfastness of thought and purpose,
this Court which has been |ooked to as exhibiting
consi stency in adjudication, and a steadiness which
woul d hold the balance even in the face of tenporary
ebbs and fl ows of opinion, should nowitself becone the
breeder of fresh doubt and confusion in the public mnd
as to the stability of out institutions.”

Here the view that Article 31A is constitutionally valid has
been taken in atleast three decisions of this Court, nanely,
Shankari Prasad’'s case, Sajjan Singh's case and Gol ak Nath's
case and it has held the field for over 28 years and on the
faith of its correctness, mllions of acres of agricultura
| and have changed hands and new agrarian rel ati ons have cone
into being, transfornmng the entire rural econony. Even
though the constitutional validity of Article 31A was not
tested in these decisions by reference to the basic
structure doctrine, | do not think the Court would be
justified in allowing the earlier decisions to be
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reconsi dered and the question of constitutional validity of
Article 31A°. A re-opened. These decisions have given a
quietus to the constitutional challenge against the validity
of Article 31A and this quietus should not now be allowed to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 78 of 115

be disturbed. | may point that this view which I amtaking
is supported by the decision of this Court in Anbi ka Prasad
Msra v. State of U.P. and ors. (supra).

I may now turn to consider the constitutional challenge
against the validity of Article 31B read with the 9th
Schedule. This Article was introduced in the Constitution
alongwith Article 31A by the Constitution (First Amendnent)
Act, 1951. Article 31A as originally introduced was confined
only to legislation for acquisition of an estate or
extingui shnent or nodification of any rights in an estate
and it saved such legislation fromattack under Articles 14,
19 and 31. Now once legislation falling within this category
was protected by Art. 31A it was not necessary to enact
another saving provisionin regard to the sane kind of
| egi sl ation. But, presumably, having regard to the fact that
the constitutional lawwas still in the stage of evol ution
and it was not clear whether ~a law, invalid when enacted,
could be revived w thout being re-enacted. Parlianent
thought that Article 31A, even if retrospectively enacted.
may not be sufficient to ensure the validity of a
| egi sl ation which was al ready decl ared void by the courts as
in Kameshwar Singh’s case, ~and therefore considered it
advisable to have a further provision in Article 31B to
specifically by- pass j udgrent s stri king down such
| egi slation. That seens to be the reason why Article 31B was
enacted and statutes falling within Article 31A were
included in the 9th Schedule. Article 31B- was conceived
together with Article 31A as part of the same design adopted
to give protection to |legislation providing for acquisition
of an estate or extinguishment or nodification of any rights
in an estate. The 9th Schedule of |? Article 31B was not
i ntended to include |aws other than those covered by Article
31A. That becones clear from the speeches of 'the Law
M nister and the Prine Mnister during the discussion on the
Constitution (First Anmendrment) Act,  1951. Dr. Anbedkar
admtted of the 9th Schedule that  prima facie "it is an
unusual procedure" but he went on to add that "all 'the | aws
that have been saved by this Schedul e are | aws that fal
under Article 31." Jawaharlal Nehru also told- Parlianment:
"It is not with any great satisfaction or pleasure that we
have produced this long Schedule. W do not wish to add to
it for two reasons. One is that the Schedule consists of a
particular type of legislation, generally speaking, and

another type should not cone in.. " (enphasis supplied).
Articles 31A and
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31B were thus intended to serve the same purpose of
protecting legislation falling within a certain category. It
was a double barelled protection which was intended to be
provided to this category of legislation, since it was
designed to carry out agrarian reformwhich was so essentia
for bringing about a revolution in the socio-econonic
structure of the country. This was followed by the
Constitution (Fourth Anmendnment) Act, 1956 by which the
categories of legislation covered by Article 31A were sought
to be expanded by adding certain new clauses after clause
(a). Oiginally, inthe draft bill in addition to these
cl auses, there was one nore clause, nanely, clause (d) which
sought to give protection to a law providing for the
acquisition or requisitioning of any inmovable property for
the rehabilitation of displaced persons and, as a corollary
to the proposed anmendnment of Art. 31A it was proposed in
Clause (S) of the Bill to add in the 9th Schedule two nore
State Acts and four Central Acts which fell within the scope
of clauses (d) and (f) of the revised Article 31A Vide cl
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(4) of the Statenent of objects and Reasons-The two State
Acts which were proposed to be included in the 9th Schedul e
were the Bi har D splaced Persons Rehabilitation (Acquisition
of Land) Act. 1950 and the United Provinces Land Acquisition
(Rehabilitation of Refugees) Act, 1948. The Wst Bengal Land
Devel opnment and Pl anni ng Act, 1948, which was struck down by
this Court in State of West Bengal v. Bela Banerjee, and the
invalidity of which really started the entire exercise of
the Constitution (Fourth Armendnent) Act. 1955, was however,
left-out of the 9th Schedule in the draft Bill because it
i ncluded certain purposes of acquisition which fell outside
the proposed clause (d) of Article 31A But, while the
Constitution (Fourth Anendnent) Act, 1955 was bei ng debat ed,
an ordi nance was issued by the Governor of Wst Benga
omtting with retrospective effect all the itens in the
definition of "public purpose" except the settlement of
di spl aced persons who had nigrated into the State of West
Bengal , with the result that the West Bengal Act as anended
by the ordinance cane wthin the category of |egislation
specified in the proposed clause (d) of Art. 31A In view of
this anmendnment, the West Bengal Act was included in the 9th
Schedul e by way of anendment of the draft Bill. It is
significant to note that  simlar Olissa Statute which
provided for acquisition of land for purposes going beyond
the proposed clause (d) of Article 31A and which was not
anended in the same manner as the West Bengal Act, was not
included in the 9th Schedule. A Central Act, nanely, the
Resettl enent of Displaced Persons  (Land Acquisition) Act,
1948 fell wthin the proposed clause (d) of Art. 31A and it
was therefore included in the
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9th Schedule in the draft Bill. The link between Articles
31A and A 31B was thus nmmintained in the draft Bill, but
when the draft Bill went before the Joint Commttee. the

proposed clause (d) of Article 31A was deleted and the
Bi har, U. P. and West Bengal Acts asal so the above-nenti oned
Central Act which were originally intended to be within the
scope and anbit of Article 31A becane unrelated to that
Article. Even so, barring these four Acts, all” the other
statutes included in the 9th Schedule fell within one or the
ot her clause of the anmended Art. 31A. Subsequent to this
amendnent. several other statutes dealing wth agrarian
reformwere included in the 9th Schedul e by the Constitution
(Seventeenth Amendnment) Act, 1964 and no conplaint can be
nmade in regard to such addition, because all these statutes
part ook of the character of agrarian reformlegislation and
were covered by clause (a) O Article 31A in view of the
extended definition of "estate" substituted by the same
amending Act. The validity of the Constitution (Seventeenth
Amendnent) Act, 1964 was challenged before this Court in
Col ak Nath's case (supra) and though the Court by a mjority
of six against five took the viewthat Parlianment has no
power to amend any fundanental right, it held that  this
decision would not affect the validity of the Constitution
(Seventeenth Anendnent) Act, 1964 and ot her earlier
amendnments to the Constitution and thus recognised the
validity of the wvarious constitutional amendments which
i ncluded statutes in the 9th Schedule fromtime to time upto
that date. Then cane the Constitution (Twenty N nth
Amendnent) Act, 1972 by which two Kerala agrarian reform
statutes were included in the 9th Schedule. The validity of
the Twenty Ni nt h  Anendnent Act was chal | enged in
Keshavananda Bharati’'s case, but by a mgjority consisting of
Khanna. J. and the six learned Judges led by Ray. C J., it
was held to be valid. Since all the earlier constitutiona
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amendnents were held valid on the basis of wunlimted
anmendi ng power of Parlianment recogni sed in Shankari Prasad’ s
case and Sajjan Singh's case and were accepted as valid in
CGolak Nath's case and the Twenty N nth Anendnment Act was
also held valid in Keshavananda Bharati’s case. though not
on the application of the basic structure test, and these
constitutional anmendnents have been recogni sed as valid over
a nunber of years and noreover, the statutes intended to be
protected by themare all falling within Article 31A with
the possi bl e exception of only four Acts referred to above,
| do not think, we would be justified in re-opening the
guestion of wvalidity of these constitutional amendnents and
hence we hold them to be wvalid. But, all constitutiona
amendnment s nade after the decision in Keshavananda Bharati’s
case would have to betested by reference to the basic
structure doctrine, for Parlianent would then have no excuse
for saying that it did not knowthe limtation
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on its| anmending power. It nay be pointed out that quite a
| arge nunber of statutes have been included in the 9th
Schedul e by the subsequent constitutional anendnments and
strangely enough, we find for the first time that statutes
have been included which have no connection at all wth
Article 31A or 31C and this device of Article 3113 which was
originally adopted /only as a neans of giving a nore definite
and assured protection to legislation already protected
under Article 31A, has been utilised for the totally
di fferent purpose of excl uding the applicability of
Fundanental Rights to all kinds of statute which have
nothing to do with agrarian reformor Directive Principles.
This is rather a disturbing phenonenon. ~Now out. of the
statutes which are or may in future be included in the 9th
Schedul e by subsequent constitutional anendnents. if there
are any which fall within a category covered by Article 31A
or 31C, they would be protected from challenge under
Articles 14 and 19 and it would not ‘be necessary to consider
whet her their inclusion in the 9th Schedule J° is
constitutionally valid, except in. those rare cases / where
protection may be clainmed for themagainst violation of any
ot her fundanental] rights. This question would prinmarily
arise only in regard to statutes not covered by Article 31A
or 31C and in case of such statutes the Court would have to
consi der whether the «constitutional anmendnments including
such statutes in the 9th Schedule violate the basic
structure of the Constitution in granting theminmmunity from
chal l enge of the fundanental rights. It is possible that in
a given case, even an abridgenent of a fundamental right may
i nvolve violation of the basic structure. It/ would al
depend on the nature of the fundanmental right, the extent
and depth of the infringement, the purpose for which the
infringenent is made and its inpact on the basic val ues of
the Constitution. Take for exanple, right to life and
personal liberty enshrined in Article 21. This stands on an
altogether different footing fromother fundanental rights.
| do not wish to express any definite opinion, but | my
point out that if this fundamental right is violated by any
legislation. it nay be difficult to sustain a constitutiona
amendnment which seeks to protect such |egislation against
chal | enge under Art. 21. So also where a |egislation which
has nothing to do wth agrarian reformor any Directive
Principles infringes the equality clause contained in
Article 14 and such legislation is sought to be protected by
a constitutional anendnent by including it in the 9th
Schedul e, it may be possible to contend that such
constitutional amendnent is violative of the egalitarian
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principle which forns par of the basic structure. But these
are only exanples which | amgiving by way of illustration

for other situations may arise where infraction
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of a fundanmental right by a statute, if sought to be
constitutionally A protected, mght affect the basic
structure of the Constitution. 1In every case, therefore,

where a constitutional amendment includes a statute or
statutes in the 9th Schedule, its constitutional validity
woul d have to be considered by reference to the basic
structure doctrine and such constitutional amendment woul d
be liable to be declared invalid to the extent to which it
damages or destroys the basic structure of the Constitution
by according protection against violation of any particul ar
fundanental right.

I will nowturn to consider the chall enge agai nst the
constitutional validity ~of the wunanmended Art. 31C. This
article was introduced in the Constitution by the

Constitution (Twenty-fifth Anendnent) Act, 1971 and it
provided in its first part that "Notw thstandi ng anything
containedin Art. 13, no law giving effect to the policy of
the state towards securing the principles specified in d.
(b) or (c) of Art. 39 shall be deened to be void on the
ground that it is  inconsistent wth or takes away or
abridges any of the rights conferred by Art. 14, Art. 19 or
Art. 31". It is not necessary to reproduce here the second
part of the unamended Art. 31C because that was decl ared
unconstitutional by '‘the majority ~decision in . Keshavananda
Bharti’'s case and nmust consequently be treated as non-est.
The argunent of M. Phadke against the  constitutiona
validity of the unanmended Art. 31C was the sane as in case
of Art. 31A nanely, that it enasculated the fundanenta
rights in Articles 14 and 19 and was, therefore, destructive

of the basic structure of the Constitution. | ' shal
presently exanmine this argunent- on merits and denonstrate
that it is unsustainable, but before 1 do so, | may point

out at the outset that it is wholly unnecessary to enbark
upon a discussion of the nerits of this argunent, because
the first part of the unanmended " Art. 31C was held to be
constitutionally wvalid by the majority deci si on in
Keshavananda Bharti’s case and that decision being binding
upon as, it is not open to M. Phadke to reagitate this
guestion. Qut of the thirteen Judges who sat on the Bench in
Keshavananda Bharti’'s case, Ray, J., as he then was,
Pal ekar, J., Dwivedi, J., Khanna, J., Mathew. J., Beg, J.
and Chandrachud, J., (as he then was took the viewthat the
first part of the wunamended Art. 31C was constitutionally
valid, because the anmendi ng power of parliament was absol ute
and unlimted. Khanna, J. did not subscribe to the theory
that Parlianent had an absolute and unlimted right to amend
the Constitution and his view was that the “power of
amendnment conferred on Parliament was a limted  power
restricting Parlianent from so amendi ng the Constitution as
to alter its basic structure, but even on the basis of this
[imted power, he upheld the constitutional validity of the
first part of the unamended Article 31C. There were thus
seven
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out of thirteen Judges who held that the first part of the
unamended Art. 31C was constitutionally valid, though the
reasons which prevailed with Khanna, J. for taking this view
were different fromthose which prevailed with the other six
| earned Judges. The issue as regards the constitutiona
validity of the first part of the unamended Art. 31C which
directly arose for consideration before the Court was
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accordingly answered in favour of the Government and the | aw
laid down by the nmmjority decision was that the first part
of the wunanended Art. 31C was constitutional and valid and
this declaration of the |aw nmust be regarded as binding on
the court in the present wit petitions. M. Phadke,
however, disputed the correctness of this proposition and
contended that what was binding on the court was nerely the
rati o deci dendi of Keshavananda Bharati’'s case and not the
conclusion that the first part of the unanended Article 31C
was valid. The ratio decidendi of Keshavananda Bharti’s
case, according to M. Phadke, was that the amendatory power
of Parlianment is limted and. it cannot be exercised so as
to alter the basic structure of the Constitution and it was
this ratio decidendi which was binding upon us and which we
nmust apply for the purpose of determ ning whether the first
part of the unamended Article 31C was constitutionally
valid. It is no doubt true, conceded M. Phadke that the six
| ear ned Judges headed by Ray, J. (as he then was) held the
first | part of the unamended Article 31C to be
constitutionally valid but that was on the basis that
Par | i ament had absol ute and unrestricted power to anend the
Constitution, which basis was, according to the mgjority
decision, incorrect. It was inpossible to say, argued M.
Phadke, what woul d have been the decision of the six |earned
Judges headed by Ray, J. (as he then was if they had applied
the correct test and exam ned the constitutional validity of
the first part of the unamended Articl e 31C by reference to
the yardstick of the linmted power of amendnent, and their
concl usi on uphol ding ‘the validity of the first part of the
unamended Article 31C by applying the wong test could not
therefore be said to be binding . On the Court in the
present writ petitions. This argunment of M. Phadke is, in
ny opinion, not well founded and cannot be accepted. | agree
with M. Phadke that the ratio decidendi of Keshavananda
Bharati’s case was that the anmendi ng power of Parliament is
[imted and, Parlianment cannot in-exercise of the power of
amendnent alter the basic structure of the Constitution and
the validity of every constitutional anmendnent has therefore
to be judged by applying the test whether or not it alters
the basic structure of the constitution and this test was
not applied by the six |earned Judges headed by Ray, J. (as
he
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then was), but there nmny agreenment ends and | cannot accept
further argument of M. Phadke that for-this reason, the
concl usion reached by the six | earned Judges and Khanna, J.,
as regards the constitutionality of the first part of the
unamended Article 31C has no validity. The issue before the
court in Keshavananda Bharti’s case was whether the first
part of the unanended Article 31C was constitutionally valid
and this issue was answered in favour of the Governnent by a
majority of seven against six. It is not material as to what
were the reasons which weighed with each one of the Judges
who upheld the validity of the first part of the unanended
Article 31C. The reasons for reaching this conclusi on would
certainly have a bearing on the determ nation of the ratio
deci dendi  of the case and the ratio decidendi would
certainly be inportant for the decision of future cases
where the wvalidity of sonme other constitutional amendnent
may come to be challenged, but so far as the question of
validity of the first part of the unanmended Article 31Cis
concerned, it was in so nany terns determined by the
majority decision in Keshavananda Bharati’s case and that
deci sion nust be held binding upon us. M. Phadke cannot
therefore be allowed to reopen this question and | nust
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refuse to entertain the chall enge against the Constitutiona
validity of the unanended Art. 31C preferred by M. Phadke.
But even if it were open to M. Phadke to dispute the
decision in Keshavananda Bharti’s case and to raise a
chal | enge against the constitutional validity of the first
part of the unamended Article 31C, | do not think the
chal | enge can succeed. What the first pari of the unanended
Article 31C does is nerely to abridge the Fundanental R ghts
in Articles 14 and 19 by excluding their applicability to
| egislation giving effect to the policy towards securing the
principles specified in clauses (b) and (c) of Article 39.
The first part of the unanmended Article 31C is basically of
the sane genre as Article 31A with only this difference that
whereas Article 31A protects laws relating to certain
subj ects, the first part of the unanmended Article 31C deal s
with laws having certain objectives. There is no qualitative
di fference between Article 31A and the first part of the
unamended Article 31Cin so far as the exclusion of Articles
14 and 19 is concerned. The fact that the provisions to the
first part of ~the unamended Article 31C are nor e
conprehensive and have greater ~w dth conpared to those of
Article 31A does not nmake any difference in principle. If

Article 31A is constitutionally valid, it is indeed
difficult to see howthe first part of the unanended Article
31C can be held-to be unconstitutional. It nay be pointed

out that the first part of the unanended Article 31C in fact
stands on a nore secure footing because it accords
protection against  infraction of Articles 14 and 19 to
| egi sl ation enacted for giving effect to the Directive
Principles set out in clauses (b) and (c) of ‘Article 39.
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The legislature in enacting such legislation acts upon
the constitutional mandate contained in Article 37 according
to which the Directive Principles are fundamental in the
governance of the country and it-is the duty of the State to
apply those principles in making laws. It is for the purpose
of giving effect to the Directive Principles set/ out in
clause (b) and (c¢) of Art. 39 in discharge of the
constitutional obligation laid upon the State under Article
37 that Fundanental Rights, in Articles 14 and 19 are
allowed to be abridged and | fail to see how a
constitutional amendnent making such a provision can be
condermmed as violative of the basic structure of the
Constitution. Therefore even on first principle, |- would be
inclined to hold that the first part of the unanended
Article 31Cis constitutionally valid.

That takes wus to the next ground of chall enge agai nst
the constitutional wvalidity of the Constitution (Fortieth
Amendnent) Act, 1956 in so far as it included the anendi ng
Acts 21 of 1975, 47 of 1975 and 2 of 1976 in the O9th
Schedul e and the Constitution (Forty-second Anendrent) Act,
1976 in so far as it introduced cls. (4) and (5) in Art.
368. The petitioners contended under this head of chall enge
that the Constitution (Fortieth Amendnent) Act, 1976 —was
passed by the Lok Sabha on 2nd April, 1976 and the
Constitution Forty-Second Anendrment) Act, 1976 sonetine in
Novenber, 1976, but on these dates the Lok Sabha was not
validly in existence because it automatically dissolved on
18th March, 1976 on the expiration of its termof 5 years.
It is no doubt true that the House of People (Extension of
Duration) Act, 1976 was enacted by Parlianent wunder the
Proviso to Art. 83(2) extending the duration of the Lok
Sabha for a period of one year, but the argunment of the
petitioners was that this Act was wultra vires and void,
because the duration of, the Lok Sabha could be extended
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under the proviso to Art. 83(2) only during the operation of
a Proclamation of an Energency and, in the subm ssion of the
petitioners, there was no Proclamation of Energency in
operation at the tine when the House of People (Extension of
Duration) Act, 1976 was passed. It may be conceded strai ght

away that, strictly speaking, it is superfluous and
unnecessary to consider this argument because, even if the
Constitution (Fortieth Amendnent ) Act , 1976 is

unconstitutional and void and the Anending Acts 21 of 1975,
47 of 1975 and 2 of 1976 have not been validly included in
the 9th Schedule so as to earn the protection of Art. 318,

they are still as poi nted out earlier, saved from
invalidation by Art. 31A and so far as the Constitution
Forty-second Anmendnent) Act, 1976 is concerned, | have

already held that it _i's outside the constituent power of
Parliament in so far as it seeks to include clauses (4) and
(5) in Art. 368. But since a
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| ong argunment ~ was addressed to us seriously pressing this
ground of chal l.enge, | do not think I would be unjustified

in dealing briefly with it

It is clear on a plain  natural construction of its
| anguage that under the Proviso to Art. 83(2), the duration
of the Lok Sabha coul d be extended only during the operation
of a Proclamation of Emergency and if, therefore, no
Procl amation of Energency was in operation at the rel evant
time, the House of People (Extension of Duration) Act, 1976
woul d be outside the conpetence of ~Parliament under the
Proviso to Art. 83(2). The question which thus requires to
be considered is whether there was a Proclamation of
Energency was in operation at the date when the House of
Peopl e (Extension of Duration Act, 1976 was enacted. The
| earned Solicitor General appearing on behalf of the Union
of India contended that not one -but two Proclanations of
Emergency were in operation at- the material date.. One
Procl amation issued by the President on 3rd Decenber, 1971
and the other Proclamation issued on 25th June, 1976. By the
first Proclanmation, the President in exercise of the powers
conferred under «cl. (1) of Art. 352 declared that a grave
emer gency existed whereby the security —of India was
threatened by external aggression. This Proclanmation was
approved by Resolutions of both the Houses of Parlianent of
4t h Decenber, 1971 as contenplated under cl. 2(c) of Art.
352 and it continued in operation wuntil 21st March, 1977
when it was revoked by a Proclanmation issued by the
Presi dent under clause 2(a) of Art. 352. The first
Procl amation of Energency was thus in operation at the date
when the House of People Extension of Duration) Act, 1976
was enacted by Parlianent. The second Proclanmation of
Energency was i ssued by the President under Art. 352 cl. (1)
and by this Proclamation, the President declared that a
grave energency existed whereby the security of India was
threatened by internal disturbance. This Proclamation was
also in operation at the date of enactnent of the House of
Peopl e (Extension of Duration) Act, 1976 since it was nhot
revoked by another Proclanmation issued under cl. 2(a) of
Art. 35 wuntil 21st March, 1977. The argunent of the
petitioners however, was that, though the first Proclamation
of Energency was validly issued by the President on account
of external aggression committed by Paki stan agai nst India,
the circunstances changed soon thereafter and the energency
which justified the issue of the Proclamation ceased to
exi st and consequently the continuance of the Proclanation
was nal afi de and col ourable and hence the Proclamation
though not revoked until 21st March, 1972, ceased in lawto
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continue in force and could not be said to be in operation
at the naterial date, nanely, 16th February, 1976. So far as
the second Proclamation of Enmergency is concerned, the

petitioners contended that it was illegal and void on
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three grounds, nanely; whilst the first Proclamation of
Energency was in operation, it was not conpetent to the

President under Art. 352. <clause (1) to issue another
Procl amation of Energency; (2) the second Proclamation of
Emergency was issued by the President on the advice of the
Prime Mnister and since this advice was given by the Prinme
M ni ster without consulting the Council of Mnisters, which
al one was conpetent under the Governnent of I ndi a
(Transaction of Business Rules, 1961 to deal wth the
guestion of issue of a Proclamati on of Emergency, the second
Procl amati on of Energency could not be said to have been
validly issued by the President; and (3) there was not
threat to the security of India on account of interna
di sturbance, which could justify the issue of a Proclamation
of Energency and the second Proclanmati on was issued, not for
a legitimte purpose sanctioned by clause (1) of Art. 352
but with a view to perpetuating the Prime Mnister in power
and it was clearly nmalafide and for coll ateral purpose and
hence outside the power ~of the President under Art. 352
cl.(1). The petitioners had to attack the validity of both
the Procl amati ons of Emergency, the continuance of one and
the issuance of another, because evenif one Proclamation of
Emergency was in operation at the relevant tine, it would be
sufficient to invest Parliament with power to enact the
House of Peopl e (Extension of Duration) Act, 1976.
Qoviously, therefore, if the first Proclamati on-of Energency
was found to continue in operation at the date of enactnent
of the House of People (Extension of Duration) Act, 1976, it
woul d be unnecessary to consi-der whether the 'second
Procl amation of Emer gency  was validly issued by the
President. I wll accordingly first proceed to  examne
whether the first Proclamation/ of Energency which was
validly issued by the President ceased to be in force by
reason of the alleged change in circunstances and was not
operative at the relevant tinme. It is-only if this question
is answered in favour of the petitioners that it would
becone necessary to consider the question of validity of the
second procl amati on of Energency.

I think it is necessary to enphasize even at the cost
of repetition that it was not the case of the petitioners
that the first Proclamation of energency when issued, was
invalid. It is a historical fact which cannot be di sputed
that Pakistan committed aggression against India on._  3rd
Decenmber, 1971 and a grave threat to the security of India
arose on account of this external aggression. The President
was, therefore, «clearly justified in issuing the first
Procl amati on of Enmergency under «cl. (1) of Art. 352. The
petitioners, however, contended that the circunmstances which
warranted the issue of the first Proclamation of Emergency
ceased to exist and put forward various facts such as the
term nation of hostilities with Pakistan on 16th Decenber,
1971, the signing of the Sima Pact on 2nd June, 1972, the
resunpti on of postal and
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tel ecommuni cation Ilinks on 4th Novenber, 1974 and the
conclusion of trade agreenent between |India and Paki stan on
24t h Novenber, 1974 as also several statenents nade by the
Prime Mnister and other Mnisters fromtinme to time to show
that the threat to the security of India on account of
external aggression ceased long before 1975 and there was
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absolutely no justification whatsoever to continue the
Procl amati on and hence the continuance of the Proclanation
was mal a-fide and in col ourabl e exercise of power and it was
liable to be declared as unconstitutional and void. | do not
think this contention of the petitioners can be sustained on
a proper interpretation of the provisions of Art. 352. This
Article originally consisted of three clauses, but by
section 5 of the Constitution (Thirty-ei ghth Anmendnment) Act,
1975. clauses (4) and (5) were added in this Article and
thereafter, by a further anmendnent nade by sec. 48 of the
Constitution Forty-second Amendnents Act, 1976, another
cl ause (2A) was introduced after cl. (2). The whole of this
Article is not relevant for our purpose but | shall set out
only the material provisions thereof which have a bearing on
the controversy betweenthe parties;

352(1): "If the President is satisfied that a
grave energency exists hereby the Security of India or
of Tany part of the territory thereof is threatened,
whet her by war or external aggression or interna
di st'urbance,” he nay, by Procl amati on, nake a
declaration to that effect (in'respect of the whole of
India or cf such part of the territory thereof as may
be specified in the Procl amati on;

(2) A Procl amation issued under cl. (1)-

(a) may /'be revoked (or varied) by a subsequent
Procl amat i on;

(b) shall be laid before each House of Parlianent;

(c) shall. 'cease to operate at the expiration of
two months unless before the expiration of that period
it has been approved by resolutions of both Houses of
Par | i ament .

(3) A Proclamation of Energency declaring that the
security of India or of any part of the territory
thereof is threatened by war or by external aggression
or by internal disturbance may be nade ‘before the
actual occurrence of war or of any such aggression or
di sturbance if the President is satisfied the there is
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i mm nent danger thereof.

(4) The power conferred on the President by this
article shall include the power to ~issue different
Procl amations on di fferent grounds, being  war or
ext ernal aggression or internal disturbance or iminent
danger of war or external aggression  or interna
di sturbance whether or not there is a Proclanation
al ready issued by the President under cl. (1) and such
Proclamation is in operation.

(5) Notwi thstanding anything in this Constitution:-

(a) the satisfaction of the President nentioned in
clauses (1) and (3) shall be final and concl usi ve and
shal |l not be questioned in any Court on any ground;

(b) subject to the provisions of cl. (2), neither
the Supreme Court nor any other court shall have
jurisdiction to entertain any question, on any ground,
regarding the validity of-

(i) a declaration nmade by Procl amation by the

President to the effect stated in clause (1); or

(ii) the conti nued operation of such

Procl amati on. "

Now it is obvious on a plain natural construction of the
| anguage of cl. (1) of Art. 352 that the President can take
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action under this clause only if he is satisfied that a
grave energency exists whereby the security of India or any
part of the territory thereof is threatened, whether by war

or external aggression or i nternal disturbance. The
satisfaction of the President "that a grave energency exists
whereby the security of India... is threatened whether by

war or external aggression or internal disturbance" is a
condition precedent which nust be fulfilled before the
President can issue a Proclamation under Art. 352 cl. (1).
When this condition precedent is satisfied, the President
may exercise the power under cl. (1) of Art. 352 and issue a
Procl amation of Energency. The constitutional inplications
of a declaration of energency under Art. 352 <cl. (1) are
vast and they are provided in Articles 83(2), 250, 353, 354,
358 and 359. The energency being an exceptional situation
arising out of a national crisis certain wi de and sweeping
powers have been conferred on the Central CGovernment and
Parliament with "a view to conbat the situation and restore
normal ' conditions. ~One such power is that given by Art. 83
(2), which provides that while a Proclamation of Energency
is in operation, Parliament my by | aw extend its duration
for a period not exceeding, one year at a tinme. Then another
power conferred is that under Art. 250 which says that,
while a Procl amat’i on of Emer gency i s in operation

Parlianment shall have the power to make l'aws for the
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whol e or any part of the territory of Indiawith respect to
any of the matters enunerated in the State List. The effect
of this provisionis that the federal structure based on
separation of powers.is put out of action  for the tine
bei ng. Another power of a simlar kind is given by Art. 353
whi ch provides that during the time when a Proclamation of
Enmergency is in force, the executive powers of the Union
shall extend to the giving of directions to any State as to
the manner in which the executive power thereof is to be
exercised. This provision also derogates from the federa

principle which forns the basis of the Constitution., Then we
cone to Art. 354 which confers power on the President,
during the operation of a Proclamation of Energency, to
direct that provisions relating to distribution of revenues
under Arts. 268 to 270 shall have effect subject to such
nmodi fications or exceptions as he thinks fit. Another
drastic consequence of the Proclanmation of Emergency i's that
provided in Article 358 which suspends the operation of the
Fundanental Rights guar anteed under Art. 19 while a
Procl amati on of Enmergency is in operation. Art. 359 cl (1)
em powers the President during the operation of a
Procl amation of Energency to nake an order suspending the
enforcenent of any of the Fundanental Rights conferred by
Part 11l and cl. (A) introduced by the Constitution (Thirty
Ei ghth Anendnent) Act, 1975 suspends the operation-of those
Fundanental Rights of which the enforcenent has been
suspended by the President by an order made under cl ause
(1). These are the drastic consequences whi ch ensue upon-the
making of a declaration of enmergency. The issue of a
Procl amation of Energency nakes serious inroads into the
principle of federalismand enmasculates the operation and
efficacy of the Fundanental Rights. The power of declaring
an emergency is therefore a power fraught wth grave
consequences and it has the effect of disturbing the entire
power structure under the Constitution. But it is a
necessary power given to the Central Governnent with a view
to armng it adequately to neet an exceptional situation
arising out of threat to the security of the country on
account of war  or external aggression or i nterna
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di sturbance or inmm nent danger of any such calamty. It is
therefore a power which has to be exercised with the
greatest care and caution and utnost responsibility.

It will be convenient at this stage to consider the
guestion as to whether and if so to what extent, the Court
can review the constitutionality of a Proclamation of
Energency issued under Article 352 cl. (1). There were two
objections put forward on behalf of the respondents agai nst
the competence of the Court to examine the question of
validity of a Proclamation of Emergency. One objection was
that the question whether a grave energency exists whereby
the security of India or any part thereof is threatened by
war or external aggression
308
or internal disturbance is essentially a political question
entrusted by the Constitution to the Union Executive and on
that account, it is not justiciable before the court. It was
urged that having regard to the political nature of the
problem it was not anenable to judicial determination and
hence the court must refrain from inquiring into it. The
ot her objection was that in any event by reason of clauses
(4 and 5) of Article 352, the Court had no jurisdiction to
guestion the satisfaction of the President |eading to the
i ssue of a Proclanmation of Emergency or to entertain any
guestion regarding’ the wvalidity of the Proclamation of
Energency or its continued operation. Both these objections
are in ny view unfounded and they do not bar judicial review
of the validity of ‘a Proclamati on of Energency issued by the
President under Article 352 «cl. (1). My reasons for saying
so are as follows:

It is axiomatic that if a question brought before the
court is purely a political question not “involving
determnation of any legal or constitutional right or
obligation, the court would not entertain it, since the
court is concerned only wth adjudication of legal rights
and liabilities. But nerely because a question has a
political conplexion, that by ‘itself is no ground why the
court should shrink from performing its duty under the
Constitution, if it raises an .issue of constitutiona
determ nation. There are a |arge nunber of decisions in the
United States where the Supreme Court has entertained
actions having a political conplexion because they raised
constitutional issue. Vide Gomallion v. Lightfoot and Baker
v. Carr. The controversy before the court may be politica
in character, but so long as it involves deternination of a

constitutional question, the court cannot decline to
entertain it. This is also the viewtaken by Gupta, J. and
nyself in State of Rajasthan v. Union of India. | pointed
out in nmy judgnent in that case and | still stand by it,

that nerely because a question has a political colour, the
court cannot fold its hands in despair and declare "Judicia

hands of f". So long as the question is whether an authority
under the Constitution has acted within the [imts of its
power or exceeded it, it can certainly be decided by the
court. Indeed it would be its constitutional obligation to
do so. I have said before | repeat again that the
Constitution is suprema |ex the paranount |aw of the |and,

and there is no departnent or branch of government above or
beyond it. Every organ of government, be it the executive or
the legislature or the judiciary, derives its authority from
the Constitution and it has to act within the limts of its
authority and whether it has done so or not is for the Court
to decide. The Court is H
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the ultimate interpreter of the Constitution and when there
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is mani festly unauthorised exercise of power wunder the
Constitution, it is the duty of the Court to intervene. Let
it not be forgotten, that to this Court as nuch as to other
branches of government, is conmitted the conservation and
furtherance of constitutional values. ’'the Court’s task is
to identify those values in the constitutional plan and to
work theminto life in the cases that reach the court. "Tact
and wi se restraint ought to tenper any power but courage and
the acceptance of responsibility have their place too." The
Court cannot and should not shirk this responsibility,
because it has sworn the oath of allegiance to the
Constitution and is also accountable to the people of this
country. It would not therefore, be right for the Court to
decline to exanm ne whether. in a given case there is any
constitutional violation involved in the President issuing a
Procl amati on of Emergency under cl. ( |I) of Article 352.

But when | say this, I nust nake It clear that the
constitutional jurisdiction of this Court does not extend
further than saying whether” the Ilimts on the power

conferred by the Constitution on the President have been
observed or there is transgression of such limts. Here the
only limt on the power of -the President under Article 35
cl. (1) is that the President should be satisfied that a
grave energency exi'sts whereby the security of India or any
part thereof is threatened whether by war or externa

aggression or internal disturbance. The satisfaction of the
President is a subjective, one and cannot be decided by
reference to any objective tests. It is deliberately and
advi sedly subjective because the matter in respect to which
he is to be satisfied is of such a nature that its decision
nmust necessarily be left to the Executive branch of
CGovernment. There may be a wide range of situations which
may arise and their political inplications and consequences
may have to be evaluated in order to decide whether there is
a situation of grave energency by reason of the security of
the country being threatened by war or external aggression
or internal disturbance. It is not a decision which can be
based on what the Suprenme Court of the United States has
descri bed as "judiciably discoverable and nmanageabl e
standards". It would largely be a political judgrment based
on assessnent of diverse and varied factors, fast-changing
situations. potential consequences and a host of other
i nponderables. It cannot therefore, by its very nature, be a
fit subject matter for adjudication by judicial nmethods and
materials and hence it is left to ~the ~ subjective
sati sfaction of the Central Government which is best in a
position to decide it. The court cannot go into the question
of correctness or adequacy of the facts and circunstances on
whi ch the satisfaction of the Central CGovernment is based.
That would be a dangerous exercise for the Court, both
because it is not a fit instrument for determining a
guestion of this kind and also because the court | would
t hereby usurp
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the function of the executive and in doing so, enter the
"political thicket" which it nust avoid, if it is to retain
its legitimacy with the people. But one thing is certain
that if the satisfaction is nala fide or is based on wholly
extraneous and irrelevant grounds, the court would have
jurisdiction to examne it, because in that case there would
be no satisfaction of the President in regard to the matter
on which he is required to be satisfied. The satisfaction of
the President is a condition precedent to the exercise of
power under Art. 352 «cl. (1) and if it can be shown that
there is no satisfaction of the President at all, the
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exercise of the power would be constitutionally invalid. It
is true that by reason of clause (5)(a) of Article 352, the
satisfaction of the President is nade final and concl usive,
arid cannot be assailed on any ground, but, as | shal
presently point out, the power of judicial reviewis a part
of the basic structure of the Constitution and hence this
provi sion debarring judicial review would be open to attack
on the ground that it 1is wunconstitutional and void as
damagi ng or destroying the basic structure. This attack
against constitutionality can, however, be averted by
reading the provision to mean and that is how !l think it
must be read that the immnity fromchall enge granted by it
does not apply where the challenge is not that the
satisfaction is inproper or unjustified but that there is no
satisfaction at all. “In such a case, it 1is not the
satisfaction arrived at by the President which is chall enged
but the exi stence of the ~satisfaction itself. \Where
therefore the sati sfaction is absurd or perverse or mala
fide or based on a wholly extraneous and irrel evant ground,
it would be no satisfaction at all and it would be liable to
be chal | enged ~before a court, notw thstanding clause (5)(a)
of Article 352. It nust, of course, be conceded that in nost
cases it would be difficult if not inmpossible, to challenge
the exercise of power under Article 352 clause (1) even on
this limted ground, because the facts and circunstances on
whi ch the satisfaction is based would  not be known, but
where it is possible, the existence cf the satisfaction can
al ways be challenged on the ground that it is mala fide or
based on a wholly extraneous or irrelevant ground.

It is true that so far ~there is no _decision of this
court taking the viewthat the validity of a Proclanmation of
Energency can be exam ned by the court though w thin these
narrow limts. But nmerely because there has been no occasion
for this Court to pronounce on t he guestion of
justiciability of a Proclamation of Energency no inference
can be drawn that a Procl amation of Emergency is imune from
judicial scrutiny. The question whet her or not a
Procl amation of Energency can be judicially reviewed on the
ground that it is mala fide or an_ abuse of power of the
President did arise before this Court in Gulam Sarwai V.
Uni on of India. but the court declined to
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express any opinion on this question since no material was
pl aced before the Court making out a case of mala fides or
abuse of power. Undoubtedly, in the subsequent decision of
this Court in Bhutnath Mato v. State of West Bengal there
are one or two observations which nmght seemto suggest at
first blush that a Proclamation of Energency being a
political matter is "de hors our ken", but if one  |ooks
closely at the judgment of Krishna Iyer, J. in that case, it
will be apparent that he does not lay down that a
Procl amati on of Emer gency cannot be reviewed by the
judiciary even on a limted ground and | eaves that question
open and rejects the contention of the peti tioner
chal | engi ng the continuance of Energency only on the ground
that "the onus of establishing the continuation of Enmergency
and absence of any ground whatever for the subjective
sati sfaction of the President, heavy as it is, has hardly
been di scharged, "and consequently it would be an academ c
exercise in constitutional |aw to pronounce on the question
of judicial reviewability of a Proclanmation of Energency.
There is thus no decision of this court holding that a
Procl amation of Energency is beyond the judicial ken and
am not fettered by any such decision conmpelling me to take a
view different fromthe one which | have expounded in the
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precedi ng paragraph of this opinion. In fact, the judgnent
of Gupta, J. and nyself in State of Rajasthan v. Union of

India (supra) conpletely supports nme in the view | am
taking. A Proclamation of Emergency is undoubtedly anenabl e
to judicial reviewthough on the limted ground that no

satisfaction as required by Article 352 was arrived at by
the President in law or that the satisfaction was absurd or
perverse or nala fide or based on an extraneous or
i rrel evant ground.

Now the question arises whether the continuance of a
Procl amati on of Emer gency valid when issued can be
chal | enged before the court on the ground that the
circunst ances which necessitated or justified its issuance
have ceased to exist. Can the court be asked to declare that
the Proclamation of Enmergency has ceased to exist and is no
longer in force or -does the Proclanmation continue to be in
force until it is revoked by ~another Proclanmation under
clause 2(a) of Article 352. The answer to this question
depends on the interpretation of clause (2) of Article 352.
That clause says in sub-clause (a) that a Proclamation of
Enmer gency i ssued under clause (1) ~may be revoked by a
subsequent Procl amation. Sub-clause (b) of that clause
requires that a Proclamation issued under clause (1) shal
be | aid before each House of Parlianment and under sub-cl ause
(c) such a Proclamation ceases to operate at the expiration
of two nonths, unless it has been approved by both Houses of
Parliament before the expiration of two
312
months. It is clear fromthis provision that a Proclamtion
of Energency validly issued under clause (1) would continue
to operate at |east for a period of two nonths and if before
the expiration of that period, it has been approved by
resolutions of both Houses of Parliament, it woul d continue
to operate further even beyond the period of two nonths, and
the only way in which it can be brought to an endis by
revoking it by another Proclamation issued under clause
2(a). There is no other way in  which it <can cease to
operate. Neither Article 352 nor any other Article of the
Constitution contains any provisi on sayi ng t hat a
Procl amation of Energency validly ‘issued under clause (1)

shal | cease to operate as soon as the circunstances
warranting its issuance have ceased to exist. It is,
therefore, clear on a plain natural interpretation of the

| anguage of sub-clauses (a) to (c) of clause (2 that so long
as the Proclamation of Enmergency is not revoked by anot her
Procl amati on under sub-clause (2) (a), it would continue to
be in operation irrespective of change of circunstances. It
may be pointed out that this interpretation of the provision
of clause (2) of Article 352 is supported by the decision of
this Court in Lakhan Pal v. Union of |India where dealing
with a simlar contention urged on behalf of the petitioner
that the continuance of the emergency which was declared on
26th October, 1962 was a fraud on the Constitution. this
Court speaking through Sarkar, C. J. pointed out that "the
only way a proclamation ceases to have effect is by one of
the events nentioned in this clause" and since neither had
happened, the Proclamation nust be held to have continued in
operation. The petitioner urged in that case that armed
aggression which justified the issue of the Proclanmation of
Emergency had conme to an end and the continuance of the
Procl amation was therefore unjustified. But this contention
was negatived on the ground that the Proclanmation having
been approved by the two Houses of Parliament within a
period of two nonths of its issuance, it could cease to have
effect only if revoked by another Proclamation and that not
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havi ng happened, the Proclanmation continued to be in force.
It is true that the power to revoke a Proclanmation of
Energency is vested only in the Central CGovernment and it is
possi bl e that the Central Government may abuse this power by
refusing to revoke a Proclamation of Emergency even though
the circunmstances justifying the issue of Procl amati on have
ceased to exist and thus prolong baselessly the state of
enmergency obliterating the Fundanental Rights and this may
encourage a totalitarian trend. But the Primary and rea
saf equard of the citizen agai nst such abuse of power lies in
"the good sense of the people and in the system of
representative and responsi bl e Government” which is provided
inthe Constitution. Additionally, it may be possible for
the citizen in a given case to nove
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the court for issuing a wit of mandanus for revoking the
Procl amation of Energency if he is able to show by pl acing
clear and cogent material before the court that there is no
justification-at all for the continuance of the Proclamation
of Energency. But this woul d be a very heavy onus because it
would be _entirely for the executive Government to be
satisfied whether a situation has arisen where the
Procl amati on of Energency can be revoked. There would be so
many facts and circunmstances and such diverse considerations
to be taken into account by the executive Government before
it can be satisfied that there is no longer any grave
emer gency whereby the security of Indiais threatened by war
or external aggression or internal disturbance. 'this is not
a mtter which is a fit subject matter for judicia
determ nation and the court would not interfere with the
satisfaction of the executive Governnent~ in this regard
unless it is clear on the material on-record that there is
absolutely no justification for the continuance of the
Procl amati on of Energency and the Proclamation is ' being
continued mala fide or for a collateral purpose. The court
may in such a case, if satisfied beyond doubt, grant a wit
of mandanus directing the Central Government to revoke the

Procl amation of Energency. But wuntil that is done, the
Procl amati on of Emergency woul d continue in operation and it
cannot be said that, though not - revoked by ~another
Proclamation, it has still ceased to be in force. Here, in

the present case it was comon ground that the first
Procl amation of Energency issued on 3rd Decenber 1971 was
not revoked by another Proclanmation under clause 2(a)  of
Article 352 wuntil 21st March 1977 and hence at the nateria
time when the House of People (Extension of Duration) Act,
1976 was passed, the first Proclamati on of Emergency was in

operation.
Now if the first Proclamation of Emergency was in
operation at the relevant tine, it would be sufficient

conpliance with the requirenent of the proviso to clause (2)
of Article 83 and it would be wunnecessary to consider
whet her the second Proclamation of Emergency was validly
i ssued by the President. But, contended the petitioners, the
House of People (Extension of Duration) Act, 1976 on_ a
proper interpretation of section 2 post ul at ed t he
operational existence of both the Procl amations of Emergency
and if either of themwas not in existence at the materia
date, the Act would be inoperative and would not have the
effect of extending the duration of the Lok Sabha. It was
therefore not enough for the respondents to establish that
the first Proclamation of Emergency was in operation at the
rel evant date, but it was further necessary to show that the
second Procl amation of Energency was also in operation and
hence it was necessary to consider whether the second
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Procl amation of Energency was validly issued by the
Presi dent. The respondents sought to answer this contention
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of the petitioners by saying that on a proper construction
of the |anguage of section 2, it was not a condition
precedent to the operation. of the House of People
(Extension of Duration Act, 1976 that both the Procl amati ons
of Energency should be in operation at the date when the Act
was enacted. The House of People (Extension of Duration)
Act, 1976 no doubt referred to both the Proclamations of
Emer gency being in operation but that was nerely, said the
respondents, by way of recital and it was i mmaterial whether
this recital was correct.  or in correct, because so |ong as
it could be objectively established that on Procl amati on of
Emergency at |east wasin operation, the requirement of the
proviso to Article 83 clause (2) would be satisfied and the
Act would be within the conpetence of Parlianment to enact.
These rival contentions raised a question of construction of
section 2/ of the House of People (Extension of Duration)
Act, 1976. 1t is a sinple question which does not admt of
much doubt or-debate anda plain granmatical reading of
section 2 is sufficient to answer it. It would be convenient
to reproduce section 2 which co-incidentally happens to be
the only operative section of the Act:

"Sec. 2:/ The period of five years (being the
period for which the House of the People nmmy, under
clause (2) of Article 83 of the Constitution, continue
fromthe date appointed for ~its first  meeting) in
relation to the present House of the People shall
while the Proclanmations of Energency issued on the 3rd
day of Decenber, 1971 and on the 25th day of June,
1975, are both in, operation, be extended for a period
of one year:

Provided that if both or either of the said
Procl amati ons cease or ceases to0 operate before the
expiration of the said period of one year, the present
House of the People shall, unless previously dissolved
under clause (2) of Article 83 of the Constitution,
continue until six nonths after the cesser of operation
OF the said Proclamations or  Proclamation but not
beyond the said period of one year."

Wiile interpreting the language of this —section, it is
necessary to bear in mnd that the House of People
(Extension of Duration) Act, 1976 was enacted under the
proviso to clause (2) of Article 83 for ~the ~purpose of
extending the duration of the Lok Sabha and it was a
condition precedent to the exercise of this power by
Parliament that there should be a Proclamation of Energency
in operation at the date when the Act was enacted.’ Now
according to Parlianent there were two Proclamations of
Emergency which were in operation at the material “date, one
i ssued on 3rd Decenber 1971 and the other on 25th June 1975
and the condition precedent for the exercise of the power
under the provisoto cl. (2) of Article 83 to enact the
House of Peopl e (Extension
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of Duration) Act, 1976 was satisfied. It was, fromthe point
of view of legislative drafting, not necessary to recite the
fulfillment of this condition precedent, but the draftsman
of the Act, it seens, thought it advisable to insert a
recital that this condition precedent was satisfied and he,
therefore, introduced the words "while the Proclamations of
Emergency issued on the 3rd day of Decenber, 1971 and on the
25th day of June, 1975 are both in operation" before the
operative part in sec. 2 of the Act. These words were
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i ntroduced nerely by way of recital of the satisfaction of
the condition precedent for justifying the exercise of the
power under the proviso to clause (2) of Article 83 and they
were not intended to lay down a condition for the operation
of sec. 2 of the Act. Section 2 clearly and in so many termns
extended the duration of the Lok Sabha for a period of one
year and this extension was not nade dependent on both the
Procl amati ons of Energency being in operation at the date of
the enactnent of the Act. It was for a definite period of
one year that the extension was effected and it was not co-
extensive with the operation of both the Procl amations of
Emer gency. The extension for a period of one year was made
once and for all by the enactnent of section 2 and the
reference to both the Proclamations of Enmergency being in
operation was nerely for the purpose of indicating that both

the Proclamations of Emergency bei ng in operation
Parliament had conpetence to nmke the extension. It was
therefore not at all necessary for the efficacy of the

ext ensi on that boththe Procl amations of Enmergency shoul d be
in operation at the date of enactnent of the Act. Even if
one Proclamation of Energency was-  in operation at the
material date, it would be sufficient to attract the power
of Parlianment wunder the provisoto Art. 83 clause (2) to
enact the Act extending  the duration of the Lok Sabha. O
course, it nust be concerned that Parlianent proceeded on
the assunption that both the Proclamati ons of Energency were
in force at the relevant date and they invested Parlianment
with power to enact ' the Act, but even if this legislative
assunption were unfounded, it would not nake any difference
to the wvalidity of the exercise of the power, so |long as
there was one Procl amation of Energency in operation which
aut horised Parlianment to extend the duration of  the Lok
Sabha wader the proviso to clause (2) of Article 83. It is
true that the proviso to sec. 2-enacted that if | both or
either of the Proclamations of Energency cease or ceases to
operate before the expiration of the extended period of one
year, the Lok Sabha shall continue until six nonths after
the cesser of operation of the said Proclamations or
Procl amation, not going beyond the period of one year, but
the opening part of this proviso can have application only
inrelation to a Proclamation of Emergency which was in
operation at the date of enactrment of the Act. If such a
Procl amati on of Emergency which was in operation at the
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material date ceased to operate before the expiration of the
extended period of one year, then the termof the Lok Sabha
woul d not imediately come to an end, but it would continue
for a further period of six nonths but not so to exceed the
ext ended period of one year. This provision obviously could
have no application in relation to the second Procl amation
of emergency if it was void when issued. In such a case, the
second Procl amation not being valid at all at the date of
issue would not be in operation at all and it could not
cease to operate after the date of enactnment of the Act. The
proviso would in that event have to be read as relating only
tothe first Proclamation of Energency, and since that
Procl amation of Energency continued until it was revoked on
21st March, 1977, the duration of the Lok Sabha was validly
extended for a period of one year from18th March, 1976 and
hence there was a validly constituted Lok Sabha on the dates
when the Constitution (Fortieth Amendnent) Act, 1976 and the
Constitution (Forty-second Anmendnent) Act, 1976 were passed
by Parliament. On this viewit 1is not at all necessary to
consi der whether the second Proclamation of Enmergency was
validly issued by the President. It is the settled practice
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of this Court not to say nore than is necessary to get a
safe resting place for the decision and | do not think that
any useful purpose will be served by exami ning the various
grounds of <challenge urged against the wvalidity of the
second Procl amation of Energency, particularly since clause
(3) has been introduced in Art. 352 by the Constitution
(Forty-Fourth Amendnent) Act, 1978 requiring that a

Procl amation of Energency shall not be issued by the
Presi dent unless the decision of the Uni on Cabi net
recomendi ng the issue of such Proclanmation has been

conmuni cated to himin witing and clause (9) of Article 352
introduced by the Constitution (Thirty-eighth Amrendnent)
Act. 1975 and renunbered by the Constitution (Forty-Fourth

Amendnent) Act, 1978 enpowers the President to issue
different Proclamations on  different grounds. | would,
therefore. reject the challenge against the validity of the
Constitution (Fortieth Amendrent)  Act, 1976 and t he

Constitution (Forty-second Anendnent) Act, 1976 based on the
ground that on the dates when these Constitution Anmending
Acts were “enacted, the Lok Sabha was not wvalidly in
exi st ence.

That takes e to the chal | enge agai nst t he
constitutional validity of the amendment nmade in Article 31.
by section 4 of the Constitution (Forty-second Arendnent)
Act, 1976. This amendment substitutes the words "all or any
of the principles laid down in Part |V' for the words "the
principles specified in clause (b) or clause (c) of Article
39" and so anmended,; Article 31C provides t hat
"Notwi t hst andi ng anything contained in Article 13, no |aw
giving effect to the policy of the State towards securing
all or any of the principles laid dow.. in Part 1V shal
317
be deenmed to be void on the ground that it is inconsistent
with or takes away or abridges any of the rights conferred
by Article 14 or Article 19". The anended Article 31C gives
primacy to Directive Principles over Fundanental Rights in
case of conflict between themand the question is whether
this anendnment is in any way destructive of the  basic
structure of the Constitution. To answer thi's question
satisfactorily, it is necessary to appreciate the inter-
rel ati onship between Fundanental Rights and - Directive
Principles and for this purpose it would be —useful to trace
briefly the history of their enactnment in the Constitution
The genesis of Fundanmental Rights and Directive Principles
is to be found in the freedom struggle which the peopl e of
I ndi a waged against the British rule under the aegis of the
I ndi an National Congress |led by Mhatma Gandhi, Jawaharl a

Nehru and ot her national | eaders. These great |eaders
realised the suprene inportance of the political and civi
rights of the individual. because they knew from 'their

experience of the repression under the British rule as al so
fromthe recent events of history including the two Wirld
Wars that these rights are absolutely essential for the
dignity of man and devel opment of his full personality. But,
at the sanme tine, they were painfully conscious that in-the
soci o-econom ¢ conditions that prevailed in the country.
only an infinitesimal fraction of the people would be able

to enjoy these civil and political rights. There were
mllions of people in the country who were steeped in
poverty and destitution and for them these civil and

political rights had no neaning. It was realised that to the
large majority of people who are living an al nost sub- human
exi stence in conditions of object poverty and for whomlife
is one long unbroken story of want and destitution, notions
of individual freedomand liberty, though representing some
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of the nobst cherished val ues of free society, would sound as
enpty words bandi ed about only in the draw ng roons of the
rich and well-to-do and the only solution for making these
rights nmeaningful to them was to re-make the materia
conditions and wusher in a new social order where socio-
economc justice will informall institutions of public life
so that the pre-conditions of fundanental |iberties for al
may be secured. It was necessary to create soci o-economc
conditions in which every citizen of the country would be
able to exercise civil and politically rights and they wll
not remain the preserve of only a fortunate few The
nati onal |eaders, therefore, laid the greatest stress on the
necessity of bringing about soci o-econonic regeneration and
ensuring social and econom c justice. Mahatma Gandhi, the
father of the nation, said in his inintable style in words,
full of poignancy:

"Economi c equality is the nmaster key to non-
viol ent i-ndependence. A non-viol ent system  of
Government is an inpossibility so long as the wi de gulf
between the rich and the hungry
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mllions persists. ~The contrast between the pal aces of
New Del hi and the ~mserable hovels of the poor
| abouring class cannot |ast one day in a free India in
whi ch the poor wi Il enjoy the sane power as the rich in
the | and. A wviolent and bloody revolution is a
certainty one day, unless there is voluntary abdication
of riches and the power that  riches give and sharing
them for conmon good".

Jawahar| al Nehru also said in the course of his presidentia

address to the Lahore Congress Session of 1929:

"The phil osophy of socialism has gradual | y
pernmeated the entire structure of the society, the
worl d over and alnost the only point in dispute is the
phase and methods of advance toits full realisation
India will have to go that way too if she seeks to end
her poverty and inequality, ( though she may evol ve her
own nethods and nay adapt the ideal to the genius of
her race.

Then again, enphasi zing the intinate and inseverable
connection between political independence and social and
econom ¢ freedom he said:

"I'f an indigenous Governnment took the place of the
foreign Government and kept all the vested interests
intact, this would not be even the shadow of freedom
.................... India s i mredi ate goal can only be
considered in terms of the ending of the exploitation
of her people. Politically, it nust nean independence
and cession of the British connection, economcally and
socially, it nust nean the ending of all special class
privileges and vested interests."

The Congress Resolution of 1929 also enphasized the  sane
thenme of soci o-econom ¢ reconstruction when it decl ared:

"The great poverty and mi sery of the Indian people
are due, not only to foreign exploitation in India, but
also to the economic structure of society, which the
alien rulers support so that their exploitation my
continue. In order therefore to renmove this poverty and
msery and to anmeliorate the condition of the Indian
masses, it 1is essential to nake revolutionary changes
in the present econom ¢ and social structure of society
and to renove the gross inequalities."

The Resol ution passed by the Congress in 1931 proceeded
to declare that in order to end the exploitati on of masses,
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political freedom nust include social and econom c freedom
of the starving ml lions. The Congress El ection Mnifesto
of 1945 also reiterated the same thesis when it said that
"the nmost vital and urgent of India's
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problems is howto renmpve the curse of poverty and raise the
st andard of nmasses” and for that purpose it is
"necessary. .. ... to pr event t he

concentration of weal th and power in the hands of
i ndividuals and groups and to prevent vested interests
inimcal to society from "growing". This was the socio-
econom ¢ phil osophy which inspired the framers of the
Constitution to believe that the guarantee of individua
freedomwas no doubt necessary to be included in the
Constitution, but it was also essential to nmake provisions
for restructuring the socio-econonic order and ensuring
soci al and econom c justice to the people. This was
enphasi.zed by Jawaharl al Nehru when, speaking on the
resol ution regarding the ains ~and objectives before the
Consti tuent Assenbly, he said:

"The first task of this Assenbly is to free India
through a new Constitution, to feed the starving people
and clothe the naked “masses and give every Indian
full est opportunity to devel op hinself according to his
capacity.

In fact, as pointed out by K Santhanan, a proni nent
sout hern nenber of the Constituent ~Assenbly, there were
three revol utions running parallel inndia since the end of
the first Wrld War. The political revolution cane to an end
on 15th August, 1947 when India becane independent but
clearly political freedomcannot be an end in itself. it can
only be a nmeans to an end, "that end being” as eloquently
ex- pressed by Jawaharlal Nehru "the raising of the
people,................. to higher levels and hence the
general advancenent of humanity.” It was therefore necessary
to carry forward and acconplish the social and economc
revol utions. The social revolution was neant to get India
"out of the nediavalismbased on birth, religion, custom and
conmunity and reconstruct her social structure on /nodern
foundations of |aw, individual nerit and secular education,"
while the econonmic revolution was intended to bring about
"transition from primtive rural econony to scientific and
pl anned agriculture and industry." Dr. Radhakri shnan who was
a nenber of the Constituent Assenbly and who | ater becane
the President of India also enphasised that |ndia nust have
a soci o-econom ¢ revol ution desi gned not only to bring about
the real satisfaction of the fundanental needs of ‘the common
man hut to go much deeper and bring about "a fundanenta
change in the structure of Indian society."” It was clearly
realised by the franers of the Constitution that on the
achi evenent  of this great social and economic change

depended the survival of India. "If we cannot solve this
problem soon", Jawaharlal Nehru warned the Constituent
Assenmbly "all our paper Constitutions will becone useless
and purposel ess." The objectives Resolution which set out
the and

320

obj ectives before the Constituent Assenbly in framing the
Constitution and which was passed by the Constituent
Assenmbly in January 1947 before enbarking upon the actua
task of Constitution making, therefore, expressed the
resolve of the Constituent Assenbly to frame a constitution
"wherein shall be guaranteed and secured to all the people
of India justice, social, econonic and political, equality
of status and of opportunity before the law, freedom of
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t hought, expression, belief, faith, worship, vocation

association and action subject to law and public norality

and wherein adequate safeguards shall be provided for

mnority, backward and trial areas and depressed and ot her
backward cl asses." These objectives were incorporated by the
Constitution makers in the Preanble of the Constitution and
they were a sought to be secured by enacting Fundanenta
Rights in Part |1l and Directive Principles in Part |V.

It is not possible to fit Fundanental Rights and
Directive Principles in tw distinct and strictly defined
categories, but it nay be stated broadly that Fundanenta
Rights represent «civil and political rights while Directive
Principles enbody social = and economic rights. Both are
clearly part of the broad spectrum of human rights. If we
| ook at the Universal Declaration of Hunan Ri ghts adopted by
the General Assenbly of the United Nations on 18th Decenber
1948. we find that it contains not only rights protecting
i ndi vi dual, freedom (See Articles 1 to 21) but also socia
and econom c rights intended to ensure socio-economc
justice to every one (See Articles 22 to 29). There are al so
two International Covenants adopted by the General Assenbly
for securing human rights, one is the Internati onal Covenant
on Givil and Political "Rights and the other 1is the
I nternati onal Covenant on Economc, Social and Cultura
Rights. Both are international instruments relating to human

rights. It is therefore not correct to t say that
Fundamental Rights alone are based on human rights while
Directive Principles fall in some category other than hunman

rights. The socio-economc rights enbodied in the Directive
Principles are as much _a part of human rights as the
Fundanental Rights. Hegde and Muikherjea, JJ. were. to ny
m nd, right in saying in Keshavananda Bharati's case at page
312 of the Report that "the Directive Principles and the
Fundanental Rights mainly proceed  on the basis of ' human
Rights." Together, they are _intended to carry out the
objectives set out in the Preanble of the Constitution and
to establish an wegalitarian social order informed wth
political, social and economc justice and |l ensuring
dignity of the individual not only to a few privileged
persons but to the entire people of the country including
the have-nots and the handicapped, the lowiest and the
| ost,
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Now it is interesting to note that although Fundanenta
Rights and Directive Principles appear in the Constitution
as distinct entities, there was no such demarcation rmade
between them during the period prior to the framng of the
Constitution. If we may quote the words of Granville Austin
in his book; "Both types of rights had devel oped as a comon
demand, products of the national and social revol utions, of
their alnost inseparable intertwi ning. and of the character
of Indian politics itself". They were both placed on the
same pedestal and treated as falling within the sane
cat egory conpendi ously described as "Fundamental R ghts".
The Sapru Committee in its Constitutional Proposals made in
1945, recomended that the declaration of Fundanental Rights
inits wder sense was absolutely necessary and envi saged
these rights as falling in two classes; one justiciable and
the other non-justiciable-the forner being enforceable in
Courts of law and the latter, not. The Committee however,
felt difficulty in dividing the Fundanmental Rights into
these two classes and. left the whole issue to be settled by
the Constitution-making body wth the observation that
though the task was difficult, it was by no nmeans
i npossi ble. This suggestion of the Sapru Committee perhaps
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drewits inspiration from the Irish Constitution of 1937,
which made a distinction between justiciable and non-
justiciable rights and designated the fornmer as Fundanenta
Rights and the latter as Directive Principles of Socia
Policy. Dr. Lauter-pacht also made a simlar distinction
bet ween justiciable and non-justiciable rights in his
“"International Bill of the R ghts of Men". The substantia
provisions of this Bill were in two parts; Part | dealt with
personal or individual rights enforceable in Courts of Law
while Part |l set out social and econonic rights incapable
of or unsuitable for such enforcement. Sir B. N Rau, who
was the Constitutional Adviser to the Governnment of India,
was considerably inpressed by these ideas and he suggested
that the best way of giving effect to the objectives set out
in the objectives Resolution was to split-up the objectives
into Fundanental R ghts and Fundanental Principles of State
Policy, the forner relating to personal and political rights
enforceable in Courts of Law and the latter relating to
social = and economic rights ~and other natters, not so
enforceabl e and proposed that the Chapter on Fundanenta
Rights may be split- up into two parts; Part A dealing with
the latter Kkind of rights under the heading "Fundamental
Principles of Social Policy" and Part dealing with the
former under the  headi ng "Fundarent al Ri ghts". The
Fundanental Rights/ Sub-Conmittee al so recormmended that "the
list of fundanental rights should be prepared in two parts,
the first part | consisting of rights enforceabl e by
appropriate |legal ‘process and the -second consisting of
Directive Principles of Social Policy". A week later, while
novi ng for consideration, the InterimReport of Fundanenta
Ri ghts, Sardar Vall abhbhai Patel said:
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"This is a prelimnary report or an interimreport
because the Committee when it sat down to consider the
guestion of fixing the fundanental rights and its
i ncorporation into the Constitution. came to the
concl usion that the Fundarmental Rights should be
divided into two parts-the first part justiciable and
the other non-justiciable."
This position was reiterated by Sardar Val labhbhai Pate
when he said while presenting the Supplenentary Report:
"There were two parts of the Report; one contained
Fundanental Ri ghts which were justiciable and the ot her
part of the Report referred to Fundanental Ri ghts which
were not justiciable but were directives.. "
It will, therefore, be seen that fromthe point of view of
i mportance and significance no distinction was drawn between
justiciable and non-justiciable rights and both were treated
as formng part of the rubric of Fundanental Rights, the
only difference being that whereas the fornmer were 'to be
enforceable in Courts of Law, the latter were not-to be so
enforceable. This proposal of dividing the fundanental
rights into two parts, one part justiciable and the other
non-justici abl e, was however not easy of adoption, because
it was a difficult task to decide in which category a
particul ar fundanental right should be included. The
difficulty may be illustrated by pointing out that at one
time the right to primary education was included in the
draft list of Fundanental Rights, while the equality clause
figured in the draft 1list of Fundamental Principles of
Social Policy. But ultimately a division of the Fundanenta
Rights into justiciable and non-justiciable rights was
agreed-upon by the Constituent Assenbly and the forner were
desi gnated as "Fundarmental Rights" and the latter as
"Directive Principles of State Policy". It has sometines
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been said that the Fundanental Rights deal with negative
obligations of the State not to encroach on individua

freedom while the Directive Principles inpose positive
obligations on the State to take certain kind of action

But, I find it difficult to subscribe to this proposition
because, though the latter part nmay be true that the
Directive Principles require positive action to be taken by
the State, it is not wholly correct to say that the
Fundanental Rights inpose only negative obligations on the
State. There are a few fundamental rights which have also a
positive content and that has been. to sone extent, unfol ded
by the recent decisions of this Court in Hussainara Khatton
v. State of Bihar, Mdhav Hayawadanrao Hoskot v. State of
Maharashtra and Sunil Batra etc. v. Delhi Administration &
O's. etc.. There are new di nensi ons of
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the Fundamental Rights which are being opened-up by this
Court and  the entirejurisprudence of Fundamental Rights is
in a stage of resurgent evolution. Moreover, there are three
Articles, nanely, Art. 15(2), Art. 17 and Art. 23 within the
cat egory of Fundanental Rights which are designed to protect
the individual against the action of other private citizens
and seem to inmpose positive obligations on the State to
ensure this protection to the individual. | would not,

therefore, limt the potential of the Fundanmental Ri ghts by
subscribing to the theory that they are nerely negative
obligations requiring the State to abstain as distinct from
taking positive action. The only distinguishing feature, to
ny mnd, between Fundanental Rights and Directive Principles
is that whereas the former are enforceable in a Court of
Law, the latter, are not. And the reason for this is
obvious; it has been expressed succinctly by the Planning
Comm ssion in the follow ng words:

"The non-justiciability ~clause only provides that
the infant State shall not be imediately called upon
to account for not fulfilling the new obligations laid
upon it. A State just awakened to freedomwi th its many
pre-occupations mght be crushed under the burden
unless it was free to decide the order, the tine, the
pl ace and the node of fulfilling them"

The social and economic rights and other matters dealt with
in the Directive Principles are by their very nature

i ncapabl e of judicial enforcenent and noreover, t he
i mpl enentation of nmany of those rights would depend onthe
state of econoni ¢ devel oprent in the country, t he

availability of necessary finances and the Governnent’s
assessment of priority of objectives and values and that is
why they are made non-justiciable. But nerely because the
Directive Principles are non-justiciable, it does not follow
that they are in any way subservient or inferior to the
Fundament al Ri ghts.

The Indian Constitutionis first and forenpst a 'socia

docunent. The majority of its provisions are either directly
aimed at furthering the goals of the socio-economc
revol ution or attenpt to foster this revol uti on_ by
establishing the conditions necessary for its achievenent.
Yet despite the perneation of the entire Constitution by the
ai m of national renascence, says Ganville Austin, "the core
of the commitnment to the social revolution lies ...........
in the Fundanental Rights and the Directive Principles of
State Policy." These are the conscience of the Constitution
and, according to Ganville Austin, "they are designed to be
the Chief instruments in bringing

324

about the great reforms of the socio-economnic revolution and
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realising the constitutional goals of social, econonic and
political justice for al | . The Fundanent al Ri ghts
undoubtedly provide for political justice by conferring
various freedons on the individual, and also nake a
significant contribution to the fostering of the socia
revolution by aimng at a society which will be egalitarian
in texture and where the rights of mnority groups will be

protected. But it is inthe Directive Principles that we
find the clearest statenment of the soci oecononic revol ution

The Directive Principles aim at naking the Indian nasses
free in the positive sense, free from the passivity
engendered by centuries of coercion by society and by
nature, free fromthe object physical conditions that had
prevented them from fulfilling their best salves. The
Fundanental Rights are no doubt inportant and valuable in a
denocracy. but there can be no real denocracy w thout socia

and econonmic justice to the conmon man and to create socio-
econom . c conditions in which 6 there can be social and
econom c justice toevery one, is the thene of the Directive
Principles. It is the Directive Principles which nourish the
roots of —our denocracy, provide strength and vigour to it
and attenpt to nmake it a real participatory denocracy which
does not remain nerely a political denocracy but also
becomes social and economc denbcracy wth Fundanenta

Rights available to all irrespective of their power,
position or wealth. The dynam c provisions of the Directive
Principles fertilise the static provi si ons of t he
Fundanental Rights.. 'The object of the Fundanental Rights is
to protect individual |iberty, but can individual |iberty be
considered in isolation fromthe soci o-economc structure in
which it is to operate. There is a real connection between

i ndividual liberty and the shape and form of 'the social and
econom c structure of the society. Can there be any
i ndividual liberty at all for the large masses of people who

are suffering fromwant and privation and who are cheated
out of their individual rights by the exploitative economc
system ? Would their individual |iberty not come in/'conflict
with the liberty of the socially and economcally nore
power ful cl ass and in the process, get nmutilated or
destroyed ? It is axiomatic that the real controversies in
the present day society are not between power and freedom
but between one form of liberty and another. Under the
present socio-economic system it is the liberty of the few
which is in conflict with the liberty of the nany. The
Directive Principles therefore, inpose an obligation on the
State to take positive action
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for creating socio-economc conditions in which there wll
be an egalitarian social order with social and economc
justice to all, so that individual liberty will becone a
cherished value and the dignity of the individual-a |iving
reality, not only for a few privileged persons but for the
entire people of the country. It will thus be seen that the
Directive Principles enjoy a very high place in the
constitutional scheme and it is only in the framework of the
soci o-econom ¢ structure envi saged in t he Directive
Principles that the Fundanental Rights are intended to
operate, for it is only then they can becone neani ngful and
significant for the mllions of our poor and deprived people
who do not have even the bare necessities of |ife and who
are living bel ow the poverty |evel.

The Directive Principles are set out in Part IV of the
Constitution and this Part starts with Article 37 which, to
nmy mind, is an Article of crucial inportance. It says: "The
provisions contained in this Part shall not be enforceable
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in any court but the principles therein laid down are

nevert hel ess fundanental in the governance of the country
and it shall be the duty of the State to apply these
principles in making laws.”" It is necessary, in order to
appreciate the full inmplications of this Article, to compare
it wth the correspondi ng provi si on in the [rish

Constitution which, as pointed out above, provided to sone
extent the inspiration for introducing Directive Principles
in the Constitution. Article 45 of the Irish Constitution
provi des:
"The principles of social policy set forth in this

Article are E intended for the general guidance of the

Directives. The application of those principles in the

nmaki ng of laws shall be the care of the Direchtas

exclusively and shall not be cognizable for any court

under any of the provisions of this Constitution."
It is interesting'to note that our Article 37 makes three
significant departures fromthe |anguage of Article 45;
first whereas  Articles 4. provides that the application of
the principles of social policy shall not be cognizabl e by
any court, Article 37 says that the Directive Principles
shall not be enforceable by -any court: secondly whereas
Article 45 provides that the principles of social policy are
i ntended for the general guidance of the Direchtas, Article
37 nakes the Directive Principles fundanental in the
governance of this country; and |lastly, whereas Article 45
decl ares that the application of principles of social policy
in the naking of |aws shall be the  care of the Direchtas
exclusively, Article 37 enacts that it shall be the duty of
the State to apply the Directive Principlesin making | aws.
The changes nmade by the framers of the Constitution are
vital and they have the effect of bringing about a tota
transformation or met anor phosis o f this pr.ovi si on
fundanental ly altering its significance and efficacy,
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It will be noticed that the Directive Principles are
not excluded fromthe cogni zance of the court, as under the
Irish Constitution: they are nmerely nade non-enforceabl e by
a court of law for reasons already discussed But ‘nerely
because they are not enforceable by the judicial < process
does not nean that they are of subordinate inportance to any
other part of the Constitution. I have already said this
before, but |1 am enphasizing it again, even at the cost of
repetition, because at one tine a view was taken by this
Court in State of Madras v. Chanpkan Dorairajan that because
Fundanental Rights are made enforceable in —a court of |aw
and Directive Principles are not. "the Directive Principles
have to conformto and run as subsidiary to the Chapter on
Fundanental Rights." This view was patently wong and wi thin
a few years, an opportunity was found by this Court in the
Kerala Education Bill, 1959 SCR 995 to introduce a
qualification by stating that: "Neverthel ess in deternining
the scope and anbit of the Fundanental Rights relied on by
or on behalf of any person or body, the court may not
entirely ignore these Directive Principles of State Policy
laid down in Part |V of the Constitution but shoul d adopt
the principle of harnonious construction and shoul d attenpt
to give effect to both as nmuch as possible." But even this
observation seened to give greater inportance to Fundanenta
Rights as against Directive Principles and that was
primarily because the Fundanental Ri ghts are enforceable by
the Judicial process while the Directive Principles are
expressly made non-enforceable | am however, of the opinion
and on this point | agree entirely with the observation of
Hegde, J. in his highly illumnating Lectures on the
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"Directive Principles of State Policy" that:

"Whether or not a particular nandate of the
Constitution is enforceable by court, has no bearing on
the inportance of that nmandate. The Constitution
contains many inportant mandates which nmay not be
enforceable by the courts of law That does not nean
that those Articles mnust render subsidiary to the

Chapter on Fundanental Rights ...... it would be wong
to say that those positive mandates”, that 1is the
positive mandat es cont ai ned in t he Directive
Principles, "are of lesser significance than the
mandat es under Part [11."

Hegde, J. in fact pointed out at another place in his

Lectures that:

"Unfortunately an inpression has gained ground in
the organs of the State not excluding judiciary that
because the Directive Principles set out in Part IV are
expressly made by Article 37 non-enforceable by courts,
these directives are nere pious hopes
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not deserving inmmediate attention. | enphasize again

that no Part of the Constitution is nore inportant that

Part 1V To ignore Part IVis to ignore the sustenance

provided for in the Constitution, the hopes held out to

the nation and the very ideals on which our

Constitution is built up." (Emphasi's supplied).

I wholly endorse this view set forth by Hegde, J and express
ny full concurrence with it.

I may also point out that sinply because the Directive
Principles do not create rights enforceable in.a court of
law, it does not follow that they do not create any
obligations on the State. W are so nmuch (Cbsessed by the
Hohfel dian Classification that we tend to think of rights,
Li berties, powers and privileges as being invariably |inked
with the corresponding concept of duty, no right, liability
and i munity. W find it difficult to conceive of
obligations or duties which do ‘not create corresponding
rights in others. But the Hohfeldian concept ‘does not
provide a satisfactory analysis in all kinds of jura
rel ation ships and breaks down in sone cases where it is not
possible to say that the duty in one creates an enforceable
right in another. There may be a rule which inposes an
obligation on an individual or authority and yet it may not
be enforceable in a court of |aw and therefore not give rise
to a corresponding enforceable right in another person. But
it would still be a legal rule because it prescribes a norm
or con duct to be followed by such individual or authority.
The aw may provide a nechanism for enforcement of this
obligation, but the existence of the obligation does not
depend upon the creation of such nechanism The obligation
exists prior to and independent of the nechanism of
enforcenent. A rule inmposing an obligation or duty woul d not
therefore cease to be a rule of |law because there is no
regul ar judicial or quasi-judicial machinery to enforce its
conmand. Such a rule would exist despite of any problem
relating to its enforcement. Qherwi se the conventions of
the Constitution and even rules of International Law would
no longer be liable to be regarded as rules of law. This
viewis clearly supported by the opinion of Professor A L.
Goodhart who, while comenting upon this point, says:

"I have always argued that if a principle is
recogni sed as, binding on the legislature, then it can
be correctly described as a legal rule even if there is
no court that can enforce it. Thus nost of Dicey’'s book
on the British Constitution is concerned with certain
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general principles which Parlianent recognises as

binding on it."

It is therefore. to my mind, clear beyond doubt that
nerely because the Directive Principles are not enforceable
ina court of law, it does not mean that they cannot create
obligations or duties binding on the
328
State. The <crucial test which has to be applied is whether
the Directive Principles inpose any obligations or duties on
the State; if they do, the State would be bound by a
constitutional mandate to carryout such obligations or
duties, even though no corresponding right is created in any
one which can be enforced in a court of |aw

Now on this question Article 37 is enphatic and nakes
the point in no uncertain terms. It says that the Directive
Principles are "neverthel ess fundanental in the governance
of the country and it shall be the duty of the State to
apply these principles in making | aws.” There coul d not have
been nore explicit language used by the Constitution makers
to nake ‘the Directive Principles binding on the State and
there can be no doubt” t hat the State is under a
constitutional obligation to carry out this mandat e
contained in Article37. In fact, non-conpliance with the
Directive Principles would be wunconstitutional on the part
of the State and /it would not only constitute a breach of
faith with the people who inposed this constitutiona
obligation on the State but it wouldalso render a vita
part of the Constitution rmeaningless and futile. Now it is
significant to note that for the purpose of the Directive
Principles, the "State" has the sanme nmeaning as given to it
under Article 13 for the purpose of the Fundanental R ghts.
This would nean that the same State which isinjuncted from
taking any action in infringement of the Fundamental Rights
istold in no wuncertain ternms that it nmust regard the
Directive Principles as fundanental in the governance of the
country and is positively mandated to apply themin making
laws. This gives rise to a paradoxical situation’/ and its
inmplications are for reaching. The State is on the one hand,
prohi bited by the constitutional injunctionin Article 13
frommaking any law or taking any executive action which
woul d i nfringe any Fundanental Right and at the sane tine it
is directed by the constitutional nandate in Article 37 to
apply the Directive Principles in the governance of the
country and to nmake laws for giving effect to the Directive
Principles. Both are constitutional obligations of the State
and the question is, as to which nust prevail when there is
a conflict between the two. Wien the State nmakes a | aw for
giving effect to a Directive Principle, it is carrying out a
constitutional obligation under Article 37 and if it were to
be said that the State cannot make such a |aw because it
cones into conflict with a Fundanental Right, it can only be
on the basis that Fundanental Rights stand on a higher
pedestal and have precedence over Directive Principles. But,
as we have pointed out above, it is not correct to say that
under our constitutional schene, Fundanental Rights are
superior to Directive Principles or t hat Directive
Principles must vyield to Fundanmental Rights. Both are in
fact equally fundanental and the courts have therefore in
recent times tried to
329
har moni se them by inporting the Directive Principles in the
construction of the Fundanmental Rights. It has been laid
down in recent decisions of this Court that for the purpose
of determ ning the reasonabl eness of the restriction inposed
on Fundamental Rights, the Court may legitimately take into




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 105 of 115

account the Directive Principles and where executive action
is taken or legislation enacted for the purpose of giving
effect to a Directive Principle, the restriction inposed by
it on a Fundanmental Right rmay be presuned to be reasonabl e.
| do not propose to burden this opinion with reference to

all the decided cases where this principles has been
followed by the Court, but | may refer only to one decision
which, | believe, is the latest on the point, nanely,

Pat humma v. State of Kerala, where Fazal Ai, J. sunmarised
the law in the follow ng words: "one of the tests laid down
by this Court is that in judging the reasonabl eness of the
restrictions inmposed by clause (5) of Art. 19, the Court has
to bear in mnd the Directive Principles of State Policy".
So also in the State of Bihar v. Kaneshwar Singh, this Court
relied upon the Directive Principle contained in Art. 39 in
arriving at its decision that the purpose for which the
Bi har Zami ndary Abolition |egislation had been passed was a
public purpose. ~The principle 'accepted by this Court was
that if a purpose is one falling within the D rective
Principles, it would definitely bea public purpose. It nmay
al so be pointed out that in a recent decision given by this
Court in Ms Kasturi Lal Lakshm Reddy etc. v. The State of
Jammu & Kashmir & Anr, has been held that every executive
action of the Government, whether in pursuance of |aw or
ot herwi se, must be reasonable and inforned with public

i nterest and t he yardsti ck for det er m ni ng bot h
reasonabl eness and public interest isto be found in the
Directive Principle ‘and therefore,~ if any executive action

is taken by the Governnent for giving effect to a Directive
Principle, it would prima facie be reasonable and in public
interest. It wll, therefore, be seen that if a law is
enacted for the purpose of giving effect to a Directive
Principle and it inposes a restriction on a Fundanmenta

Right, it would be difficult to condemm such restriction as
unreasonable or not in public interest. So al so where a | aw
is enacted for giving effect . to a Directive Principle in
furtherance of the constitutional goal of social and
economc justice it may conflict with a formalistic and
doctrinaire view of equality before the law, but it would
al nost always conformto the principle of equality before
the law in its total magnitude and di nension, because the
equality clause in the Constitution does not speak of nore
formal equality before the |aw but enbodies the concept of
real and
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substantive equality which strikes at inequalities arising
on account of vast social and econonic differentials and is
consequently an essential ingredient of social and economc
justice. The dynamic principle of egalitarianismfertilises
the concept of social and economic justice; it is one of its
essential elenments and there can be no real social and
econonic justice where there is a breach of the egalitarian
principle. If, therefore, there is a |lawenacted by the
| egislature which is really and genuinely for giving effect
to a Directive Principle with a viewto pronpting social and
econom c justice. it would be difficult to say that such | aw
violates the principle of egalitarianism and is not in
accord with the principle of equality before the law as
understood not in its strict and formalistic sense, but in
its dynamic and activist magnitude. In the circunstances,
the Court would not be unjustified in nmaking the presunption
that a |law enacted really and genuinely for giving effect to
a Directive Principle in furtherance of the cause of socia

and econonic justice, would not infringe any Fundamental

Ri ght under Article 14 or 19. M. C H Al exandrow ck, an
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emnent jurist, in fact, says: "Legislation inplenenting
Part IV nmust be regarded as permitted restrictions on Part
[11". Dr. Anbedkar, one of the chief architects of the
Constitution, also made it clear while intervening during
the discussion on the Constitution (First Arendnment Bill in
the Lok Sabha on 18th May 1951 that in his view "So" far as
the doctrine of inplied powers is concerned, there is anple

authority in the Constitution itself, nanely, in the
Directive Principles to per mit Par | i ament to make
| egi slation, although it will not be specifically covered by

the provisions contained in the Part on Fundanental Ri ghts".
If this be the correct interpretation of the constitutiona
provisions, as | think it is, the amended Article 31C does
no nore than codify the existing position wunder the
constitutional scheme by providing immunity to a | aw enacted
really and genuinely for giving effect to a Directive
Principle, so that needlessly futile and tine-consum ng
controversy whether such | aw contravenes Article 14 or 19 is
elimnated. The amended Article 31C cannot in t he
ci rcunst ances be regarded  as violative of the basic
structure of the Constitution.

But | may in the alternative, for the purpose of
argunent. assume that there may be a few cases where it may
be found by the court. perhaps on a narrow and doctrinaire
view of the scope/ and applicability of a Fundanental Ri ght
as in Karinbil Kunhikoman v. State of Kerala where a |aw
awar di ng conpensation at a |ower rate to hol ders of |arger
bl ocks of land and 'at higher rate to holders of snaller
bl ocks of |and was struck down by this Court as violative of
the equality clause, that a | aw enacted really and genuinely
for giving effect to a Directive Principleis violative of a
Fundanental Right wunder Article 14 or 19. Wuld such a | aw
enacted in di scharge of the.
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constitutional obligation |aid upon the State under Article
37 be invalid, because it infringes-a Fundanental R ght ? If
the court takes the viewthat it i's invalid, would it not be
pl aci ng Fundanental Rights above Directive Principles, a
position not supported at all by the history of their
enactment as also by the constitutional schene already
di scussed by nme. The two constitutional obligations, one in
regard to Fundamental Rights and the other in regard to
Directive Principles, are of equal strength and nmerit and
there is no reason why, in case or conflict. the forner

shoul d be given precedence over the latter. | have already
poi nted out that whether or not a particul ar mandate of the
Constitution is justiciable has no bearing at all on its

i mportance and significance and justiciability by itself can
never be a ground for placing one constitutional mnmandate on
a higher pedestal than the other. The effect of  giving
greater weightage to the constitutional mandate in‘regard to
Fundanental Rights would be to relegate the Directive
Principles to a secondary position and emasculate the
constitutional command that the Directive Principles shal
be fundanmental in the governance of the country and it shal
be the duty of the State to apply themin making |aws. It
would anmpbunt to refusal to give effect to the words
"fundamental in the governance of the country" and a
constitutional command which has been declared by the
Constitution to be fundanmental would be rendered not
fundanental. The result would be that a positive nandate of
the Constitution conmanding the State to make a | aw woul d be
defeated; by a negative constitutional obligation not to
encroach upon a Fundanmental Right and the |aw nade by the
| egi sl ature pursuant to a positive constitutional comrand
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woul d be delegitimsed and declared unconstitutional. This
plainly would be contrary to the constitutional schene
because, as already pointed out by nme, the Constitution does
not accord a higher place to the constitutional obligation
inregard to Fundanental Rights over the contractiona
obligation in regard to Directive Principles and does not
say that the inplenentation of the Directive Principles
shall only be within the permissible linmts laid down in the
Chapter on Fundanental Rights. The main thrust of the
argument of M. Palkhiwala was that by reason of the
amendment of Article 31C, the harnony and bal ance between
Fundanental Rights and Directive Principle are disturbed
because Fundanent al Rights which had. prior to the
amendnment, precedence over Directive Principles are now, as
aresult of the anendnent, rmade subservient to Directive
Principles. M. Pal khi wal a - pi cturesquely described the
position energing -as a result-of the anendment by saying
that the Constitutionis now made to stand on its head
instead of its legs. But in ny viewthe entire prenise on
whi ch thi's argument of M. Pal khiwala is based is fallacious

because it is not <correct to say, and | have in the
precedi ng portions
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of this opinion, given -cogent reasons for this view that
prior to the anmendnents Fundanmental Ri ght's had a superior or
hi gher position in the constitutional scheme than Directive
Principles and there is accordingly no question at all of
any subversion of ‘the constitutional structure by the
amendment. There can be no doubt that the intention of the
Constitution makers was that ~the Fundanmental Rights should
operate within the socio-economc structure -or a w der
conti nuum envi saged by the Directive Principles, for then
only would the Fundanental Ri ghts beconme exercisable by al
and a proper balance and harnony between Fundamental Rights
and Directive Principles secured. The Constitution nakers
therefore never contenplated that a conflict would arise
bet ween the constitutional obligation in regard to
Fundanental Rights and the constitutional mandate in regard
to Directive Principles. But if  a conflict -does  arise
between these two constitutional mandat es of equa
fundanental character howis the conflict to be resolved ?
The Constitution did not provide any answer because such a
situation was not anticipated by the Constitution makers and
this problem had therefore to be solved by Parlianent and
sonme nodus operandi had to be evolved in order to elimnate
the possibility of conflict howsoever renpte it might be.
The way was shown in no uncertain terns by Jawaharlal Nehru
when he said in the Lok Sabha in the course of discussion on
the Constitution (First Amendnent) Bill
"The Directive Princi pl es of State Pol i cy
represent a dynamc nove towards a certain objective
The Fundanental Rights represent sonmething static, to
preserve certain rights which exist. Both again are
right. But sonehow and sonetine it mght so happen that
dynam ¢ novenent and that static standstill do not
quite fit into each other
The dynamic novenent towards a certain objective
necessarily neans certain changes taking place: that is
the essence of novenent. Now it may be that in the
process of dynam c novemnent certain exi sting
rel ationships are altered, varied or affected. In fact,
they are neant to affect those settled relationships
and yet if you conme back to the Fundanental Rights they
are neant to preserve, not indirectly, certain settled
rel ati onships. There is a certain conflict in the two
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approaches, not inherently. because that was not neant,
| am quite sure. But there is that slight difficulty
and naturally when the courts of the land have to
consider these matters they have to lay stress nore on
the Fundanrent al Ri ghts t han on t he Directive
Principles. The result is that the whol e purpose behind
the Constitution, which was neant to be a dynamc
Constitution leading to a certain goal step
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by step, is sonewhat hanpered and hindered by the
static element A being enphasized a little nmore than
the dynamic elenent......... . If in the protection of
i ndividual liberty you protect also individual or group

inequality, then you come into conflict wth that
Directive Principle which wants, according to your own
Constitution. a  gradual advance, or let wus put it in
anot her way, ~not so gradual but nore rapid advance,

whenever possible to a State where .. . there is less
and l'ess inequality and nore and nore equality. If any
ki nd of an appeal to individual liberty and freedomis
construed to nmean as an appeal to the continuation of
t he exi sting inequality, t hen you get into

difficulties. Then you becone static, unprogressive and

cannot change ~and you cannot realize the ideal of an

egalitarian society which | hope nbst of us aimat"
Parlianment took the view that the constitutional obligation
inregard to Directive Principles should have precedence
over the consti tutional obligation in regard to the
Fundanental Rights in Articles 14 and 19, because
Fundanental Rights though precious and- val uabl e for
mai ntai ning the denocratic way of |ife, have absolutely no
neani ng for the poor, down trodden and econom cal |y backward
cl asses of people who unfortunately constitute the bull of
the people of India and the only way in which Fundament al
Ri ghts can be made neaningful for themis by inplementing
the Directive Principles, for. the Directive Principles are
intended to bring about a socio-econonic revolution and to
create a new soci o-economni ¢ order where there will 'be soci al
and econonic justice for all and every one, not only a
fortunate few but the teenming nillions of India, would be
able to participate in the fruits of freedom and devel opment
and exerci se the Fundanental Rights. Parliament therefore
anended Article 31Cwith a viewto providing that in case of
conflict Directive Principles shall have precedence over the
Fundamental Rights in Articles 14 and 19-and the latter
shall yield place to the former. The positive constitutiona
conmand to nake laws for giving effect to the Directive
Principles shall prevail over the negative constitutiona
obligation not to encroach on the Fundanmental ~Rights
enbodied in Articles 14 and 19. Parlianent in nmaking this
amendnent was noved by the noble philosophy eloquently
expressed in highly in spiring and evocative words. full of
passion and feeling. by Chandrachud, J. (as he then was) in
his judgnent in Keshavananda Bharati’s case at page 991 of
the Report 1 may quote here what Chandrachud, J. (as he then
was) said on that, occasion, for it sets out admirably the
phi | osophy which inspired Parlianent in enacting the
amendnent in Article 31C The | earned Judge said:

"I have stated in the earlier part of ny judgnent
that the Constitution accords a place of pride to
Fundanental Ri ghts and
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a place of pernanence to the Directive Principles.
stand by what | have said. The Preanble of our
Constitution recites that the aimof the Constitution
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is to constitute India into a Sovereign Denocratic
Republic and to secure to "all its citizens", Justice-
Social, econonmic and political-liberty and equality.
Fundamental Rights which are conferred and guaranteed
by Part 111 of the Constitution undoubtedly constitute
the ark of the Constitution and wthout thema man’s
reach will not exceed his grasp. But it cannot be
overstressed that, the Directive Principles of State
Policy are fundanental in the governance of the
country. Wiat is fundanental in the governance of the

country cannot surely be less significant than what is
fundanental in the life of an individual. That one is
justiciable and the other not may showthe intrinsic
difficulties in naking the latter enforceable through
| egal processes but that distinction does not bear on
their relative -inportance. An equal right of nen and
wonmen to an adequate means of livelihood; the right to
obtain humane conditions of. work ensuring a decent
standard of life and full enjoynment of leisure, and
raising the level of health and nutrition are not
matters for conpliance with the Wit of a Court. As |
| ook at the provisions of Parts IlIl and IV, | feel no
doubt That the basic object of conferring freedons on
individuals is  theultimate achievenent of the ideals
set out in Part 1V. A circunspect use of the freedons
guaranteed by Part 11l is bound to subserve the common
good but voluntary submssion to restraints is a
phi | osopher’s dream Therefore, article 37 enjoys the
State to apply the Directive Principles in nmaking | aws.
The freedom of a few have themto be abridged in order

to ensure the freedomof all. It is-in this sense that
Parts, IlIl and 1V, as said by Ganville Austin
t oget her constitute "t he consci-ence of t he

constitution". The Nation stands today at the cross-
roads of history and exchangi ng the time honoured pl ace
of the phrase, may | say that the Directive Principles

of State Policy should not be pernitted to becone "a
nere rope of sand." |If the State fails to create
conditions in which the Fundanental freedoms coul d be
enjoyed by all, the freedomof the feww Il be at the
mercy of the many and then all freedons will vanish. In
order, therefore, to preserve their  freedom the

privileged few nust part with a portion of it."
This is precisely what Parlianent achieved by anending
Article 31 C. Parlianment nmade the amendnent in-Article 31C

because it realised that "if the State fails to create
conditions in which the fundamental freedons could be
enjoyed by all, the freedomof the few w || be at
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the nmercy of then manly and then all freedons w ||l vani sh"
and "in order, therefore, to preserve their freedom the
privileged few nust part with a portion of it." I find it
difficult to understand how it can at all be said that the
basic structure of the Constitution its affected when for

evolving a nodus vivandi. for resolving a possible renote
conflict between two constitutional mandates of equally
fundanental character, Par | i ament deci des by way of

amendnment of Article 31C that in case of such conflict, the
constitutional nmandate in regard to Directive Principles
shall prevail over the constitutional nandate in regard to
the Fundanmental Rights wunder Articles 14 and 19. The
amendment in Article 31C far from danmaging the basic
structure of the Constitution strengthens and reenforces it
by giving fundamental inportance to the rights of the
menbers of the conmmunity as against the rights of a few
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i ndividuals and furthering the objective of the Constitution

to build an egalitarian social order where there wll be
social and economic justice for all, every on including the
low visibility areas of humanity in the country will be able

to exercise Fundanental Rights and the dignity of the
i ndi vidual and the worth of the human person which are
cherished values wll not remain nerely the exclusive
privileges of a few but becone a living really for the many.
Additionally, this question nay also be |looked at from
anot her point of view so far as the protection against
violation, of Article 14 is concerned. The principle of
egalitarianism as | said before, is an essential elenent of
social and econonmic justice and, therefore, where a lawis
enacted for, giving effect. to a Directive Principle with a
view to pronoting social and economic justice, it would not
run counter to the -egalitarian principle and would not
therefore be violative of the basic structure, even if it
infringes  equality before the law in its narrow and
formalistic sense. ~No law which is really and genuinely for
giving effect to a Directive Principle can be inconsistent
with the —egalitarian principle and therefore the protection

granted to it wunder ~the ~amended Article 31C against
violation of Article 14 cannot have the effect of damagi ng
the basic structure. |+ do not therefore see how any
violation of the basic structure is ‘involved in the
amendnment of Article 31C. In fact. Once we accept the
proposition laid down by the majority deci si on in

Keshavananda Bharati’'s case that the unanended Article 31C
was constitutionally ‘valid, it -could only be on the basis
that it did not damage or destroy the basic structure of the
Constitution and noreover in- the order made in Wanan Rao’s
case on 9th May, 1980 this Court expressly held that the
unamended Article 31C "does not danmge any of the basic or
essential features of the Constitution or its  basic
structure,” and if that be so, it is difficult to appreciate
how t he anmended
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Article 31C can be said to be violative of the /basic
structure. If the exclusion of the Fundanental Rights.
enmbodied in Articles 14 and 19 could be legitinmately made
for giving effect to the Directive Principles set out in
clauses (b) and (c) of Article 39 without —affecting the
basic. structure. | fail to see why these Fundanental Ri ghts
cannot be excluded for giving effect to the other Directive
Principles. If the constitutional obligationin regard to
the Directive Principles set out in clauses (b) and (c) of
Article 39 could be given precedence over the constitutiona

obligation in regard to the Fundanental Rights under
Articles 14 and 19, there is no reason in principle why such
precedence cannot be given to the constitutional obligation
inregard. to the other Directive Principles which-stand on
the sane footing. It would, to ny nmind, be incongruous to
hold the amended Article 31Cinvalid when the unanended
Articles 31C has been held to be valid by the mjority
decision in Keshavananda Bharati’'s case and by the order
nmade on 9th May, 1980 in Wanan Rao’s case.

M. Pal khiwala on behalf of the petitioners however
contended that there was a vital difference between Article
31Cas it stood prior to its anendment and the anended
Article 31C, in as nuch as under the unanended Article 31C
only certain categories of |aws, nanely, those enacted for
the purpose of giving effect to the Directive Principles set
out in clauses (b) and (c) of Article 39 were protected
agai nst challenge wunder Articles 14 and 19, while the
position under the anended Article 31C was that practically
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every law would be immne from such challenge because it
woul d be referable to one Directive Principle or the other
and the result would be that the Fundanental Rights in
Articles 14 and 19 would becone neani ngless and futile and
woul d, for all practical purposes, be dead letter in the
Constitution. The effect of giving imunity to | aws enacted
for the purpose of giving effect to any one or nore of the
Directive Principles would, according to M. Pal khiwala, be
inreality and substance to wi pe out Articles 14 and 19 from
the Constitution and that would affect the basic structure
of the Constitution. M. Pal khiwala also urge that the | aws
which were protected by the anmended Article 31 C were | aws
for giving effect to the policy of the State towards
securing any one or nore of the Directive Principles and
every law would be conprehended within this description
since it would not be conpetent to the court to enter into
guestions of policy and determmne whether the policy adopted
ina particularlaw is calculated to secure any Directive
Principle as clainmed by the State. The use of the words "l aw
giving effect to the policy of the State", said M.
Pal khi wal'a, introduced considerable wuncertainty in the,
yardstick with which to decide whether a particular |aw
falls within the description in the
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anmended Article 31C and wi dened the scope and applicability
of the A anmended Article so as to include alnost every |aw
claimed by the State to all w thin'such description. This
argunent was presented by M. Palkhiwala wth great force
and persuasiveness ‘but it does not appeal to me and |I.
cannot. accept it. It is clear fromthe _Language of the
amended Article 31Cthat the law which is protected from
chal | enge under Articles 14 and 19 islaw giving effect to
the policy of the State towards securing all or any of this
Directive Principles. Wenever, therefore, any protection is
clainmed for a law under the _amended Article 31C, it is
necessary for the court to exam ne whether this | aw has been
enacted for giving effect to the policy of the State towards
securing any one or nore of the Directive Principles and i
isonly if the court is so satisfied as a result of judicia
scrutiny, that the court would accord the protection of, the
amended Article 31Cto such law. Now it is undoubtedly true
that the words used in the amended Article are "l aw giving
effect to the policy of the Stale", but the policy of the
State which is contenplated there is the policy towards
securing one or nore of the Directive Principles. It is the
constitutional obligation of the State to secure the
Directive Principles and that is the policy which the State
is required to adopt and when a law is enacted in pursuance
of this policy on inplenmenting the Directive Principles and
it seeks to give effect to a Directive Principle, it would,
both from the point of view of grammar and |anguage, be
correct to say that it is mmde for giving effect to the
policy of the State towards securing such Directive
Principle. The words "law giving effect to the policy of the
State" are not sc. wi de as M. Pal khiwala woul d have it, but
in the context and collocation in which they occur, they are
intended to refer only to a |law enacted for the purpose on
implementing or giving effect to one or nore of the
Directive Principles. The Court before which, protection for
a particular lawis claimed under the anmended Article 31C
woul d therefore have to exam ne whether such law is enacted
for giving effect to a Directive Principle, for then only it
woul d have the protection of the anended Article 31C. Now
the question is what should be the test or deternining
whether a lawis enacted for giving effect to a Directive
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Principle. One thing is <clear that a claimto that effect
put forward by the State would have no neaning or value; it
is the court which would have to determine the question

Again it is not enough that there nay be sone connection
between a provision of the law and a Directive Principle.
The concoction has to be between the law and the Directive
Principle and it must be a real HE and substantia

connection. To determine whether a |aw satisfies this test,
the court would have to examine the pith and substance, the
true
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nature and character of the law as also its design and the
subject matter dealt with by it together with its object and
scope. If on such exami nation, the court finds that the
domi nant object of the law is to give effect to the
Directive Principle, it would accord protection to the |aw
under the amended Article 31C. But if the court finds that
the law though passed seemngly for giving effect to a
Directive Principle, is, in pith and substance. One for
acconpl i shing an - unaut hori sed purpose unauthorised in the
sense of —not being covered by any Directive Principle, such
aw would not have the protection of the anended Article
31C. To take the illustration given by Khanna, J. in
Keshavananda Bharati’s case’ at page 745 of the Report, "a
| aw m ght be nade that as the old residents in the State are
econom cal |y backward and those who have not resided in the
State for nore than three generations have an affluent
business in the Stale or have acquired property in the State
they shall be deprived of their business and property with a

view to vest the sane in the old residents of the State." It
may be possible, after  performng what | nmay call an
archaeol ogi cal operation, to discover sone renpte the

tenuous connection between such law and sonme Directive
Principle, but the doninant object of such | aw would be, as
pointed out by M H M Seeravi at Page 1559 of the second
Vol ume of his book on "Constitutional Law of India", to
i npl enent "the policy of the State to discrimnate against
citizens who hail from another State, and in a practica
sense, to drive them out of it", and such |aw woul d not be
protected by the anended Article 31C. Many such exanpl es can
be given but I do not wsh to unnecessarily burden this
opi nion. The point I wsh to enphasize is that the anended
Article 31 does not give protection to a law which has
nerely some renote or tenuous connection wth a Directive
Principle. What is necessary is that there nmust be a rea
and substantial connection and the domi nant —object of the
law must be to give effect to the Directive Principle, and
that is a matter which the court would have to decide before
any claim for protection under the anended Article 31C can
be al | owed.

There is also one other aspect which requires to be
consi dered before protection can be given to a | aw under the
amended Article 31C. Even where the dom nant object of ‘a | aw
is to given effect to a Directive Principle. it is not every
provision af the law which is entitled to claimprotection
The words wused in the anended Article 31C are: "Law giving
effect to the policy of the State towards securing all or
any of the principles laid down in Part 1V' and these words,
on a plain natural construction. do not include all the
provisions on the law but only those which give effect to
the Directive
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Principle. But the question is how to identify these
provisions giving effect to the Directive Principle in order
to accord to themthe protection of the amended Article 31C
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The answer to this question is analogically provided by the
decision of this Court in Akadasi Padhan v. State of Orissa.
There the guestion was as to what was the precise
connotation of the expression la relating to" a State
nmonopol y whi ch occurs in Article 19(6). This Court held that
"a law relating to" a State monopoly cannot include all the
provi sions contained in such law but it nust be construed to
nean, "the lawrelating to the nopnopoly in its absolutely
essential features" and it is only those provisions of the
law "which are basically and essentially necessary for
creating the State nonopoly" which are protected by Article
19(6). This view was reiterated in several subsequent
decisions of this Court which include inter alia Rashbihari
Pande etc. v. State of Orissa, Vrajla Manilal & Co. & ors v.
State of Mdhya Pradesh & Os and R C. Cooper v. Union of
India. I would adopt~ the sane approach in the construction
of Article 31C and hold that it is not every provision of a
statute which , has been enacted with the dom nant object of
giving effect “to a Directive Principle, that it entitled to
protection. but only those provisions of the statute which
are basically and essentially necessary for giving effect to
the. Directive Principles are protected under the anmended
Article 31C. If there are any other provisions in the
statute which do not fall within this category, they would
not be entitled to protection and their validity would have
to be judged reference to Articles 14 and 19. Were,
therefore, protection is clainmed inrespect of a statute
under the anmended Article 31C, the court would have first to
determ ne whether there is real and substantial connection
bet ween the l aw and a Directive Principle and the
predom nant object of the lawis to give effect to such
Directive Principle and if the answer to this question is in
the affirmative, the court would then have to consider which
are the provisions of the law basically and essentially
necessary for giving effect ‘tothe Directive Principle and
give protection of the anended Article 31Conly to those
provi sions. The question whether any particul ar provision of
the law is basically and essentially necessary for giving
effect to the Directive Principle. wuld depend, to a | arge
extent, on how closely and integrally such - provision is
connected wth the inplenmentation on t he Directive
Principle. If the court finds That a particular provision is
subsi di ary
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or incidental or not essentially and integrally connected
with the inplenentation of the Directive Principle or is of
such a nature that, though seem ngly a part of the genera
design of the main provisions of the statute, its dom nant
object is to achieve an unauthorised purpose, it would not
enjoy the protection of the anmended Article 31C and woul d be
liable to be struck down as invalid if it violates: - Article
14 or 19

These considerations which | have discussed ‘above
conpletely answer some of the difficulties raised by M.
Pal khiwal a. He said that if the anended Article 31C were
held to be valid, even provision, |ike Section 23(e) and
24(1)(a) of the Bonbay Prohibition Act, 1949 C which were
struck down in State of Bonbay v. F. N Balsari as violating
freedom of speech guaranteed wunder Article 19(1)(a), would
have to be held to be valid. | do not think that freedom and
denocracy in this country would be inperilled if such
provisions were held valid. In fact, after the anendnent of
Article 19(2) by the Constitution (First Amendnent Act,
1951, it is highly arguable that both such provisions woul d
fall within the protection of Article 19(2) and would be




http://JUDIS.NIC. I N SUPREME COURT OF | NDI A Page 114 of 115
valid. And even otherwise, it is difficult to see how any
violation of the basic structure is involved if a provision
of a [ aw prohibiting a person from comrendi ng any
i ntoxicant, the consunption or use of which is forbidden by
the law (except wunder a Ilicence issued by the State

CGovernment) s protected against infraction of Article
19(1)(a). The position would perhaps be different iif a
provision is introduced in the Prohibition Act saying that
no one shall speak against the prohibition policy or
propagate for the repeal of the Prohibition Act or plead for
renoval of Article 47 fromthe Directive Principle. Such a
provision may not and perhaps would not be entitled to the
protection of the anmended Article 31C, even though it finds
a place in the Prohibition Act, because its dom nant object
would not be to give effect to the Directive Principle in
Article 47 but to stifle freedom of speech in respect of a
particular matter ~and it may run the risk of being struck
down as~ violative of ~ Article 19(1)(a). |If the Court finds
that even in-a statute enacted for giving effect to a
Directive Principle, there is a provision which is not
essentially and integrally connected with the inplenentation
of the Directive Principle or the domi nant object of which
is to achieve an wunauthorised purpose, it would be outside
the protection of the amended Article 31C and woul d have to
neet the challenge /'of Articles 14 and 19.

Lastly, | must consider the argunment of M. Pal khiwal a
that al nost any and every |law would be within the protection
of the
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amended Article 31C because it wuld be referable to sone
Directive Principle or the other. | think this is an

argunent of despair. Articles 39 to 51 contain Directive
Principles referring to certain specific objectives and in
order that a | aw should be for giving effect to one of those
Directive Principles. there wuld have to be a real and
substantial connection between the law and the specific
objective set out in such Directive Principle. Cbviously,
the objectives set out in these Directive Principles being
specific and limted, every |aw nade by a legislature’in the
country cannot possi bly have a_ real and substantia

connection wth one or the other of these specific
objectives. It is only a limted nunber of laws which woul d
have a real and substantial connection with one or the other
of specific obj ectives contained in these Directive
Principles and any and every |aw woul d not-come-within this
category. M. Pal khiwala then contended that in any event,
the Directive Principle contained in Article 38 was very
wide and it would cover alnmost any law enacted by a
| egislature. This contention is also not well founded.
Article 38 is a general article which stresses the
obligation of the State to establish a social order-in which
justice-social, econonmic and political shall informall the
institutions of national life. It no doubt talks of the duty
of the State to pronote the welfare of the people and there
can be no doubt that standing by itself this mght cover a
fairly wide area but it nmay be noted that the objective set
out in the Article is not nmerely pronotion of the welfare of
the people, but there is a further requirenent that the
wel fare of the people is to be pronoted by the State, not in
any manner it likes, not according to its whimand fancy,
but for securing and protecting a particular type of socia

order and that social order should be such as woul d ensure
social, economic and political justice for all. Social

economic and political justice is the objective set out in
the Directive Principle in Article 38 and it is this
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obj ective which is made fundanental in the governance of the
country and which the State is laid under an obligation to
realise. This Directive Principle forms the base on which
the entire structure of the Directive Principles is reared
and social, economc and political justice is the signature
tune of the other Directive Principles. The Directive
Principles set out in the subsequent Articles follow ng upon
Article 38 nerely particularise and set out facets and

aspects of the ideal of social, econonmic and politica
justice articulated in Article 38. M. Pal khi wal a’ s
conplaint was not directed against the use of the words
"political justice’ in Article 38 but his contention was

that the concept of social and econonic justice referred to
inthat Article was so wide that alnmpst any |egislation
could come within it. |-do not agree. The concept

342

of social and economic Justice may not be very easy of
definition but its broad contours are to be found in sonme of
the provisions of the Fundanental Rights and in the
Directive Principles and whenever a question arises whether
a legislation is for giving effect to social and economc
justice, it is with reference to these provisions that the
guestion would have to be determ ned. There is nothing so
vague or indefinite about the concept of social or economc
justice that alnmpst any kind of legislation could be
justified under it. Mreover, where aclaimfor protection
is made in respect of a legislation on the ground that it is
enacted for giving effect to a Directive Principle, the
Directive Principle to which it is clainmed to be related
woul d not ordinarily be the general Directive Principle set
out in Article 38, but would be one of the specific
Directive Principles set out in the succeeding Articles,

because as | said before, these latter particularise the
concept of social and economic justice referred to in
Article 38. | cannot therefore subscribe to the proposition

that if the Arendment in Article 31C were held valid, it
woul d have the effect of “protecting every /possible
| egi slation under the sun and that would in effect and
substance wi pe out Articles 14 and 19 from t he
Constitution. This is a tall and extrene argunent for which
I find no justification in the provi sions  of the
Consti tution.

|  would therefore declare Secti on 55 of t he
Constitution (Forty second Anendrment) Act, 1976 which
i nserted sub-sections (4) and (5) in Article 368 as
unconstitutional and void on the ground that it damages the
basic structure of the Constitution and goes beyond the
amendi ng power of Parliament. But so far as Section 4 of the
Constitution (Forty-second Amendnent ) Act , 1976 is
concerned. | hold that, on the interpretation placed on the
amended Article 31C by ne, it does not danage or destroy the
basic structure of the Constitution and is wthin the
amendi ng power of Parlianent and | would therefore declare
the anmended Article 31C to be constitutional and valid.

| have also given ny reasons in this judgnent for
subscribing to the order dated 9th May, 1980 nade i n Waman

Rao’ s case and this judgnment ill so far as it sets out those
reasons will be formally pronounced by nme when Waman Rao’ s
case is set down on board for judgment.

S.R
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