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ACT:

Constitution of India, 1950, Art. 20(2)-Fundanmental rights-
"Autre fois acquit" Wen subsequent prosecution barred
-Confiscation of goods by Sea Custons Authorities--Wether
bars prosecution under Foreign Exchange Regulation Act-
Pani shment by Jail Superintendent under Jail Rul es- Wether
bars prosecution under Penal Code--Sea Custons Act (VIII of
1878), s. 167-Foreign Exchange Regul ation Act (VII of 1947),
S. 23 Punjab Communi st Detenus Rules, Rule 41.

HEADNOTE

The wording of Art. 20 of the Constitution and the words
used therein show that the proceedings therein contenpl ated
are proceedi ngs of the nature of crimnal proceedings before
a court of law or a judicial tribunal and "prosecution" in
this context would mean an initiation or starting of
proceedi ngs of a crimnal nature before a court of law or a
j udi ci al tribunal in accordance wth t he procedure
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prescribed in the statute which creates the offence and
regul ates the procedure.

Where a person agai nst whom proceedi ngs had been taken by
the Sea Custons Authorities under s. 167 of the Sea Custons
Act and an order for confiscation of goods had been passed
was subsequently prosecuted before the Presidency Magistrate
for an offence under s. 23 of the Foreign Exchange
Regul ation Act in respect of the sane act

731

Hel d, that the proceeding before the Sea Customs Authorities
was not a "prosecution" and the order for confiscation was
not a " punishrments inflicted by a Court or Judicia
Tri bunal within the neaning of Art. 20(2) of the
Constitution and the prosecution was not barred.

The detenus in a jail mde a general assault on jai
officials and sonme of those who were renmoved to the cells
resorted to hunger strike; and they were separately-confined
and letters and interviews were stopped with regard to them
by the Jail Superintendent. Sone nmonths after the hunger
strike the Jail Superintendent filed conplaints against them
before a Magistrate under r. 41 (2) of the Punjab Conmuni st
Detenus Rules for having committed a jail offence in
resorting to hunger strike and for offences under ss. 332
and 353 and 147 and 149 of the Indian Penal Code:

Held, (i) that the datenus were governed by the Punjab

Conmuni st Det enus Rules and not the Prisons Act and the pro-
ceedings taken by the Jail Superintendent against the
detenus did not constitute a prosecution and punishment
within the neaning of Art. 20 (2) so as to prevent a
subsequent prosecution for offences under the Indian Pena
Code;
(ii) the Jail Superintendent having taken action under r. 41
(1) for the hunger strike and punished the detenus wth
stoppage of letters etc. it was not open to himto nake a
conpl ai nt agai nst them again to the Magistrate for the sane
of fence of having committed a jail offence by resorting to
hunger strike.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Cri m nal Appeal No. 81 of
1952. Appeal by special |eave fromthe Judgnent and Order
dated 12th February, 1951, of the High Court of Judicature
at Bonbay in Crimnal Application No.- 644 of 1950.
Petitions Nos. 170, 171 and 172, being Petitions under Art.
32 of the Constitution, were also heard along with Appea
No. 81 of 1952.

Ishwarlal C. Dalal for the appellant.

M C. Setalvad, Attorney-GCeneral for India (Porus A /Mhta,
with him for the State of Bonbay.

S. M Sikri, Advocate-Ceneral of Punjab (Jindra Lal, wth
hinm) for the State of Punjab

Jagjit Singh, Petitioner in Petition No. 170 of 1951, in
person. Oher petitioners not represented.

1953. April 17. The Judgnent of the Court was delivered by
Bhagwati J.
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BHAGMTI J.-- This appeal by special |eave froma judgnent
and order of the H gh Court of Judicature at Bonbay raises
an inportant question as to the construction of article
20(2) of the Constitution.

The appellant, a citizen of Bharat, arrived at the Santa
Cruz airport fromJeddah on the 6th Novenber, 1949. On
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| andi ng he did not declare that he had brought in gold wth
him but on search it was found that he had brought 107.2
tolas of gold in contravention of the notification of the
CGovernment of India dated the 25th August, 1948. The Customns
Aut horities thereupon took action under section 167, clause
(8), of the Sea Custons Act VIII of 1878, and confiscated
the gold by an order dated the 19th Decenber, 1949. The
owner of the gold was however given the option to pay in
lieu of such confiscation a fine of Rs. 12,000, which option
was to be exercised within four nonths of the date of the
order. A copy of the order was sent on the 30th January,
1950, to the appellant. Nobody canme forward to redeem the
gold. On the 22nd March, 1950, a conplaint was filed in the
Court of the Chief Presidency Magistrate, Bonbay, against
the appel |l ant charging himwth having commtted an offence
under section 8 of the Foreign Exchange Regul ation Act WVII
of 1947, read with the notification dated the 25th August,
1948. The appellant thereupon on the 12th June, 1950, filed
a petition inthe H'gh Court of Bonbay under article 228 of
the Constitution contending that his prosecution in the
Court of the Chief Presidency Mgistrate was in violation of
the fundanental right guaranteed to himunder article 20(2)
of the Constitution and praying that as the case involved a
substantial question of law as to the interpretation of the
Constitution, the /determ nation of which was necessary for
the di sposal of the case, the case may be withdrawn fromthe
file of the Chief Presidency Magistrate to the H gh Court
and the H gh Court may either dispose of the case thensel ves
or determ ne the question of lawand return it to the Chief

Presi dency Magistrate' s Court for disposal- A rule was
i ssued by the Hi gh Court on
733

the 26th June, 1950, which came on for hearing on ‘the 9th
August, 1950, before Bavdekar and VWasJJ. The rule was
made absolute and the Hgh Court” directed that t he
proceedi ngs pendi ng agai nst the appellant in the Court of
the Chief Presidency Magi strate be withdrawn and’  brought
before the H gh Court under article 228 of the Constitution

The case was thereupon w thdrawn and brought before the Hi gh
Court and was heard by the High Court on the 17th Cctober,
1950. The | earned Judges of the Hi gh Court, Chagla C J. and
Gaj endragadkar J. were of the opinion that the appellant
could claimthe benefit of article 20(2) only if he was the
owner of the gold which was confiscated and that before they
decided as to whether there had been a prosecution ~and a
puni shment within the nmeaning of article 20(2) it was
necessary that the Chief Presidency WMagistrate shoul d
determ ne the question of fact as to whether the appell ant
was the owner of the gold which had been confiscated and in
respect of which an option was given to himas stated above.
They therefore sent the matter back to the Chief Presidency
Magi strate directing himto find a; to whether the appell ant
was or was not the owner of the gold stating that they would
deal with the application after the finding was returned.
The Chi ef Presidency Magi strate recorded evidence and on the
20t h January, 1950, recorded the finding that the appellant
was the owner of the gold in question and returned the
finding to the High Court. Chagla C.J. and Gajendra gadkar
J. heard the petition further on the 12th February, 1951

They reversed the finding of the Chi ef Pr esi dency
Magi strate, dism ssed the application of the appellant and
directed that the case should go back to the Chi ef
Presi dency WMagistrate for disposal according to |aw The
appel | ant obtai ned on the 1st Novenber, 1951, special |eave
to appeal against the judgnent and order passed by the High
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Court.

The question that arises for our determnation in this
appeal is whether by reason of the proceedi ngs

734
taken by the sea Customs Authorities the appellant could be
said to have been prosecuted and punished for the sane
of fence with which he was charged in the Court of the Chief
Presi dency WMagistrate, Bonbay. There is no doubt that the
act which constitutes art offence under the Sea Custons Act
as al so an offence under the Forei gn Exchange Regul ati on Act
was one and the sane, viz., inporting the gold in con-
travention of the notification of the Government of ,India
dated the 25th August, ' 1948. The appellant could be
proceeded agai nst under section 167(8) of the Sea Custons
Act as also wunder section 23 of the Foreign Exchange
Regul ation Act in respect of the said act. Proceedi ngs were
in fact taken under section 167(8) of the Sea Custonms Act
which resulted in the confiscation of the gold. Furt her
proceedi ngs were taken under section 23 of the Foreign
Exchange " Regul ation Act by way of filing the conplaint
aforesaid in the Court of the Chief Presidency Magistrate’
Bonbay, and the plea which was taken by the accused in bar
of the prosecution in the Court of the Chief Presidency
Magi strate, was that he had already been prosecuted and
puni shed for the’ same offence and by virtue of the
provisions of article 20(2) of the Constitution he could not
be prosecuted and puni shed, again

The  word of fence has not been defined in t he

Consti tution. But < article 367 provides that the Genera
Gl auses Act, 1897 (Act X of 1897), shall _apply for, the
interpretation of the Constitution. Section 3(37) of the
CGeneral dauses Act defines an offence to nean any ' act or
om ssion made punishable by any law for the tinme being in
force and there is no doubt that both under the provisions
of section 167 (8) of the Sea Custons Act and section 23 of
the Forei gn Exchange Regul ation Act the act of the appell ant
was nmade puni shabl e and constituted an of fence.

In order however to attract the operation of  article
20(2) the appellant nust have been prosecuted and punished
for the same offence when proceedi ngs were taken by the Sea
Customs Authorities. The
735
High Court did not go into the question as to whether the
appel | ant was prosecuted when proceedi ngs were taken before
the Sea Custons Authorities. |t considered the question of
puni shmrent in the first instance and thought it necessary to
arrive at a’ finding as to the ownership of the confiscated
gold before it <could consider the application of. the
appel | ant . In the opinion of the H gh Court the appellant
could be said to have been punished only if it/ were
established that he was the owner of the confiscated gold.
If he was the owner, the confiscation was a punishnent,
whi ch woul d not be so if he was not the owner of the gold.

Thi s question of the ownership of the gold was not in our
opinion material. The gold was found in the possession  of
the appell ant when he | anded at the Santa Cruz airport. The
appel | ant was detained and searched by t he Cust ons
Authorities and the gold was seized from his person
Proceedi ngs under section 167(8) were taken by the Custons
Authorities and after examning witnesses an order was
passed on the 19th Decenber, 1949, confiscating the gold and
giving an option to the owner to pay a fine of Rs. 12,000 in
lieu of such confiscation under section 183 of the Sea
Customs Act. Copy of this order was forwarded to the
appel lant and for all practical purposes the appellant was
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treated as the owner of the confiscated gold. As a matter
of fact when evidence was recorded before the Chi ef
Presi dency WMagistrate on remand the Assistant Collector of
Cust ons gave evidence that no one el se had clained the gold
and had the appellant paid the penalty and obtained the
Reserve Bank permt and produced the detention slip he would
have been given the gold. Once the appellant was found in
possession of the confiscated gold the burden of proving
that be was not the owner would fall upon whosoever affirnmed
that he was not the owner. The conplaint which was filed in
the Court of the Chief Presidency Magistrate, Bombay, also
proceeded on the footing that the appellant conmtted an
of fence in so far as he brought the gold without the permt
from
736

the Reserve Bank of India, that no pernmit was ever appl i ed
for or granted to the appellant-and that the appellant had
been given an opportunity of show ng whether he had obtai ned
such permt ~but that he failed to produce the sane. It
appears. therefore that the question of the ownership could
not assune _as much inportance is the H gh Court attached to
it. If the Court canme to the conclusion that the appellant
was prosecuted when proceedings were taken by the Sea
Custonms Authorities there was not rmuch scope left for the
argunent that he was not punished by the confiscation of the
gold and the option given to himto pay a fine of Rs. 12,000

in lieu of such confiscation. To be deprived of the right
of possession of wvaluable goods may well be regarded in
certain circunmstances as by itsel f-a punishment. We have

therefore got to determ ne whether under the circunstances
the appellant can be said to have been prosecuted when
proceedi ngs were taken by the Sea Custons Authorities.

The fundanmental right which is guaranteed-in article 20(2)
enunci ates the principle of "autrefois convict" or | "double
j eopar dy". The roots of that principle are to be found in
the well established rule of the comon | aw of Engl and "t hat
where a person has been convicted of an offence by 'a court
of conpetent jurisdiction the convictionis a bar to al

further crimnal proceedings for the same offence.” (Per
Charles J. in Beg. v. Mles (1). To the sane effect'is the
anci ent maxi m "Neno bis debet punire pro uno delicto", that

is to say that no one ought to be tw ce punished for ~one
offence or as it is sonetines witten "pro eadem causa"
that is, for the same cause.

This is the principle on which the party pursued  has
available to him the plea of autrefois convict" or "
autrefois acquit”. " The plea of 'autrefois convict’ or
"autrefois acquit’ avers that the defendant| has been
previously convicted or acquitted on a charge for the / sane
offence as that in respect of which he is arraigned......
The question for the jury
(1) 24 QB.D 423
737
on the issue is whether the defendant has previously been in
jeopardy in respect of the charge on which he is arraigned,
for the rule of lawis that a person nust not be put in
peril twice for the sane offence. The test is whether the
former offence and the of fence now charged have the sane
ingredients in the sense that the facts constituting the one
are sufficient to justify a conviction of the other, not
that the facts relied on by the Crown are the sanme in the
two trials. A plea of "autrefois acquit’'is not proved
unless it is shown that the verdict of acquittal of the
previous charge necessarily involves an acquittal of the
latter."” (Vide Hal sbury’s Laws of Engl and, Hail sham Edition,
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Vol . 9, pages 152 and 153, paragraph 212).

This principle found recognition in section 26 of the
General C auses Act, 1897, -

"where an act or omission constitutes an of fence under two
or nore enactments, then the of fender shall be liable to be
prosecuted and punished under either or any of those
enactments but shall not be liable to be punished twice for
t he same of fence,"

and also in section 403 (1) of the Criminal Procedure
Code, 1898, -

" A person who has been tried by a court of conpetent
jurisdiction for an offence and convicted or acquitted of
such offence shall, while such conviction or acquitta
remains in force, not be liable to be tried again for the
sane offence, nor on the sane facts for any other offence
for which a different charge fromthe one nmade against him
m ght have been made under section 236, or for which he
m ght have been convicted under section 237."

The Fifth Amendment of the American Constitution enunciated
this principle in the manner foll ow ng: -

e DN nor shall any person be subject for the
same offence to be twice put in jeopardy of life or [|inb;
nor shall be conpelled, in any crimnal case, to be wtness
against himself..... ... .......

738

WIllis in his Constitutional Law, at page 528, observes that
the phrase "jeopardy of life or linmb" “indicates bat the
imunity is restricted to crimes of the highest grade, and
this is the way Bl ack stone states the rule : "™ Yet, by a
gradual process of liberal construction the courts have
extended the scope of the clause to nake it applicable to
al | i ndi ctabl e of f ences, i ncl udi ng
m sdemeanours. ".......... " Under the United States rule, to
be put in jeopardy there nust be a valid indictnent or
i nformation duty presented to a court of conpet ent
jurisdiction, there nmust be an arraignment and plea, and a

lawful jury nust be inpanelled and sworn. It/ is not
necessary to have a verdict. The protection is not against
a second punishnent but against the peril in which 'he is

pl aced by the jeopardy nentioned."

These were the materials which formed the background of
the guarantee of fundamental right given inarticle 20(2).
It incorporated within its scope the plea of "autrefois
convict" as known to the British jurisprudence or the plea
of doubl e jeopardy as known to the American Constitution but
circunmscribed it by providing that there should be not only
a prosecution but also a punishment in the first instance in
order to operate as a bar to a second prosecution. and
puni shnent for the same of fence.

The ’'words "before a court of law or judicial tribunal"
are not to be found in article 90(2). But if regard be had
to the whol e background indicated above it is clear that in
order that the protection of article 20(2) be invoked by a
citizen there nmust have been a prosecuti on and puni shnent in
respect of the sane offence before a court of law or a
tribunal ,required by law to decide the matters in con-
troversy judicially on evidence on oath which it nust be
authorised by law to administer and not before a tribuna
which entertains a departnmental or ail adm ni strative
enquiry even though set up by a statute but not required to
proceed on |legal evidence given on oath. The very wording
of article 20 and the words wused therein:" convicted
comm ssi on of
739
the act charged as an offence", "be subjected to a penalty
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", " conmssion of the offence ", " prosecuted and punished
", " —accused of any offence ", would indicate, that the
proceedings therein contenplated are of the nature of
crimnal proceedings before a court of lawor a judicia
tribunal and the prosecution in this context would mean an
initiation or starting of proceedings of a crimnal nature
before a court of law or a judicial tribunal in accordance
with the procedure prescribed in the statute which creates
the of fence and regul ates the procedure.

The tests of a judicial tribunal were laid down by this
Court in Bharat Bank Ltd., Delhi v. Enployees of the Bharat
Bank Ltd., Delhi(1l) in the follow ng passage quoted wth
approval by WMhajan and Mikherjea JJ. from Cooper v.
Wl son' (2) at page 340:--

"A true judicial decision presupposes an existing dispute
bet ween two or nore parties and then involves f our
requisites :-(1) The presentation (not necessarily orally)
of their  case by the parties to the dispute; (2) If the
di spute between themis a question of fact, the ascertai nent
of the flact by neans of evidence adduced by the parties to
the dispute and often withthe assistance of argument by or
on behal f of the parties on the evidence; (3) If the dispute
between themis a question of |aw, the subm ssion of |I|ega
argunent by the parties; and (4) A decision which disposes
of the whole matter by a finding upon the facts in dispute
and application of 'the law of the land to the facts so
found, including where required a ruling upon any disputed
guestion of law "

The question whether the Sea Custons Authorities when they
entertained proceedings for confiscation of the gold in
guestion acted as a judicial tribunal” has got to be
determi ned in accordance with the above tests:

The Sea Custons Act, 1878, 'was enacted to consolidate and
amend the lawrelating to the |l evy of sea custons ' duties.
The hierarchy of the officials are the
(1) [1950] S.C.R 459, (2) [1937] 2 K. B. 309.

96
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Custons Collector, who is the officer of Custons for t he
time being in separate charge of a custom house, the Chief
Customs Officer who is the Chief Executive Oficer of the
Sea Custons for a port and the Chief Custons Authority which
is the Central Board of Revenue. Sections 18 and 19 enact
prohi bi tions. and restrictions on i mportation and
exportation of goods and section 19(a) provides for
detention and confiscation of goods whose inportation is
prohi bited. After making various provisions for the |evy of
sea custonms duties, Chapter XVI enacts offences and
penal ti es and several offences nentioned in the first colum
of the schedule to section 167 are nade punishable wth
penalties mentioned in the third columm thereof. I[tem 8
relates to the offence committed by the inportati on of goods
contrary to the prohibition or restriction inmposed in that
behal f under sections 18 and 19 of the Act and penalty
prescri bed for such an offence is:-

" Such goods shall be liable to confiscation ; any person
concerned in any such offence shall be liable to a penalty
not exceeding three. tines the value of the goods, or not
exceedi ng one thousand rupees.”

Chapt er XVII prescribes the procedure rel ating to
of fences, appeals, etc. Powers of search are given to the
officers of custonms but provision is nade that a person
about to be searched can, require the officer to take him
previous to search before the nearest Magistrate or Custons
Col l ector. Search warrant can only be issued by the
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Magi strate and can be executed in the sane way and has the
sanme effect as a search warrant issued under a law relating
to crimnal procedure. Powers are also given to the officers
of Customs to arrest persons reasonably suspected of having
conmitted an offence under the Act but the person arrested
is to be forthwith taken before the nearest Magistrate or
Custons Col |l ector. The Magistrate is entitled either to
conmit such person to jail or order him to be kept in
custody of the police for such tine as is necessary to
enable the Magistrate to communicate wth the pr oper
of ficers of Custons. No

741

such power 1is given to the Custons Collector. Section
181( A also provides for the detention of packages
containing certain publications inported into the States.
Section 182 provides that except in the case of certain
of fences therein nentioned which involve proceedings before
a Magi strate confiscation, increased rate of duty or penalty
can be adjudged by the Custons Authorities therein nentioned
and secti'on 183 provides for optionto be given to the owner
of the goods confiscated to pay in lieu of confiscation such
fine as the officer thinks fit, Section 186 provides that
the award of any confiscation, penalty or increased rate of
duty wunder the Act by an officer of Custonms is not to
prevent the infliction of any punishnent to which the person
affected thereby is Iiable under any other |aw. An appea
is provided under section 188 from a decision or order of
the officer of Custons to the Chief Custons Authority who is
thereupon to make such further enquiry and pass such order
as he thinks fit confirmng, altering or annulling the
deci sion or order appealed against. Section 191 provides
for a revision by the Central Government on the application
of a person aggrieved by any deci sion or order passed by an
of ficer of Custonms or the Chief Custons Authority from which
no appeal lies. Section 193 provides for the enforcement of
the paynment of penalty or increased rate of duty as adjudged
against any person by an officer of Custons. If  such
officer is not able to realise the unpaid amount from ot her
goods in charge he can notify in witing to any  Magistrate
within the local limts of whose jurisdiction such person
may be, his name and residence and the anmount of penalty  or
increased rate of duty unrecovered and such Magistrate is
thereupon to proceed to enforce paynment of the said ~anount
in like manner as if such penalty or increased rate had been
a fine inflicted by hinself.

It is clear on a perusal of the above provisions that the
powers of search, arrest and detention are .given to the
Customs Authorities for the levy of sea custons duties. and
provision is nade at the sane tinme for a

742

reference to the Magistrate in all cases where search
warrants are needed and detention of the arrested person is
required. Certain offences of a serious nature are ‘to be

tried only by Magistrates who are the only authorities who
can inflict punishments by way of inprisonnment. Even though
the custonms officers are invested with the power of
adj udgi ng confiscation, increased rates of duty or penalty
the highest penalty which can be inflicted is Rs. 1,000.
Confiscation is no about one of the penalties which the
Customs Authorities can inpose but that is more in the
nature of proceedings in remthan proceedings in personam
the object being to confiscate the offending goods which
have been dealt with contrary to the provisions of the |[|aw
and in respect of the confiscation also an option is given
to the owner of the goods to pay in lieu of confiscation
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such fine as the officer thinks fit. Al thisis for the
enforcenent of the levy of and safeguarding the recovery of
the custons duties. There is no procedure prescribed to be
followed by the Customs Oficer in the matter of such ad-
judication and the proceedi ngs before the Customs Oficers
are not assimlated in any manner whatever to proceedings in
courts of law according to the provisions of the Cvil or
the Cimnal procedure Code. The Custons Oficers are not
required to act judicially on |legal evidence tendered on
oath and they are not authorised to admi nister oath to any
wi tness. The appeals, if any, lie before the Chief Custons
Authority which is the Central Board of Revenue and the
power of revision is given to the Central Governnent which
certainly is not a judicial authority. |In the matter of the
enforcenent of the payment of penalty or increased rate of
duty al so the Custonms Officer can only proceed agai nst ot her
goods of the party in the ~possession of the Custons
Aut horities. But if such penalty orincreased rate of duty
cannot be realised therefromthe only thing which he, can do
is to notify the matter to the appropriate Magi strate who is
the only person enpowered to enforce paynent as if such
penal ty or

743

increased rate of duty had been a fine inflicted by hinself.
The process of recovery can be issued only by the Magistrate
and not by the Custons Authority. All these provisions go
to show that far from being authorities bound by any rules
of evidence or procedure established by law and invested
with power to enforce their own judgnents or orders the Sea
Custonms Authorities are nerely -constituted admnistrative
machi nery for the purpose of adjudging confi scation

increased rates of duty and penalty prescribed inthe Act.
The same view of the functions and powers of Sea Custons
Oficers was expressed i n& decision of the Bormbay Hi gh Court
to which our attention was called. ~(See Mhadev Ganesh
Jamsandekar v. The Secretary of State for India in
Counci | (1).

W are of the opinion that the Sea Custons Authorities
are not a judicial tribunal ~and the adjudgi ng of
confiscation, increased rate of duty or penalty under the
provisions of the Sea Custonms Act do not constitute “a
judgrment or order of a court or judicial tribunal necessary
for the purpose of supporting a plea of double jeopardy.

It therefore follows that when the Custonms Authorities
confiscated the gold in question neither ~the proceedings
taken before the Sea Custons Authorities constituted a
prosecution of the appellant nor did the or der of
confiscation constitute a punishnment inflicted by a court or
judicial tribunal on the appellant. The appellant could not
be said by reason of these proceedings before the Sea
Custonms Authorities to have been "Prosecuted and “puni shed"
for the sane offence with which he was charged before the
Chi ef Presidency Magistrate, Bombay, in the conplaint  which
was filed against himunder section 23 of the Foreign
Exchange Regul ation Act.

The result therefore is that the appeal fails and nust be
di sm ssed

Petitions Nos. 170, 171 and 172 of 1961

(1) (21922) L.L.R 46 Bom 732.

By an order of this Court dated the 26th Novenber, 1952
these petitions were ordered to be heard by the Constitution
Beach along with Crimnal Appeal No. 81 of 1952, as the sane
point as regards "autrefois convict" or "double |jeopardy"
was al so’ involved therein. Jagjit Singh, Vidya Rattan and
Par ma Nand, the three petitioners in the respective
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petitions were detenus under the Preventive Detention Act,
1950, detained in the Central Jail, Ferozepur, and governed
by the Punjab Comuni st Detenus Rules, 1950, franed by the
CGovernment of Punjab under section 4(a) of the Act. On the
6th February, 1950, it is alleged, a general assault on jai

officials was nade by the detenus including Jagjit Singh.

An alarm was rung and the warder guard after sone tine
overpowered the detenus who were responsible for t he
assaul t. Thirteen jail officials and twelve det enus
sustained injuries and the detenus were all renpbved to
cells. On the 7th February, 1950, the three detenus
petitioners resorted to a hunger strike which continued upto
the 10th April, 1950. They were separately confined from
and after the 6th February, 1950. Their letters and
interviews were stopped for two nonths with effect from the
7th February, 1950, and papers and books were stopped wth
effect fromthe 8th February, 1950, for the duration of the

hunger ~stri ke. The ~ hunger strike continued and t hey
continued to  be separately confined till the 10th April
1960. I't ~appears that nore than 7-1/2 nonths after the

hunger strike the Jail Superintendent, Shri K K  Mtta,
filed a conplaint against Jagjit Singh in the Court of Shr
P. L. Sondhi, MT.C Ferozepur, under rule 41(2) of the
Punjab Conmmuni st Detenus Rules charging. him wth having
conmitted a jail offence in resorting to hunger strike. He
also filed a conplaint before the same  Mgi strate against
Jagjit Singh for having conmitted offences -under sections
332 and 353 and sections 147 and 149 of the Indian Pena
Code. He further filed against Vidya Rattan and Parma Nand
conpl aints under rule 41 (2) of the Punjab Conmmuni st Detenus
Rul es for having comm tted
745
a jail offence in resorting to hunger strike. On the 16th
February, 1951, the three detenu petitioners,, filed before
this Court petitions under article 32 of the Constitution
asking for the issue of a wit of prohibition not to proceed
with the prosecutions of the petitioners in the said cases
on the ground that they had been prosecuted and puni shed for
the same offence already by the Jail Superintendent and
therefore they could not be prosecuted and punished for the
sane of fence once again and that the prosecutions which were
| aunched against themin the, Court of Shri-P. L. Sondhi
MI.C., Ferozepur, could not lie as being in contravention
of the fundanmental right guaranteed under article 20(2)  of
the Constitution. Jagjit Singh argued his own petition in
per son. Vidya Rattan had intinmated to this Court -that he
would be satisfied wth the decision on Jagjit Singh's
petition and wanted his absence to be excused. | Parnma . Nand
did not appear at the hearing even though notice of the
heari ng was served upon him

It was urged by Jagjit Singh that the proceedings which
wer e adopted by the Jail Superintendent against the
petitioners anbunted to their prosecution and puni shnent for
the sanme offence and that therefore the prosecution which
was now |aunched against themwas not conpetent as it
exposed themto double jeopardy and viol ated the fundanenta
ri ght guaranteed to themunder article 20(2). It was on the
ot her hand urged by the Advocate-CGeneral of Punjab that the
Jai | Superintendent merely took disciplinary action against
the petitioners and the punishrment if any which was neted
out to them was for breaches of discipline within the
nmeani ng of section 4(a) of the Act and the Punjab Conmuni st
Detenus Rules, 1950, framed thereunder, that there was no
prosecution and punishment of the petitioners wthin the
meaning of article 20(2) and that therefore the petitions
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were liable to be dism ssed.

Section 4 of the Preventive Detention Act, 1950 (Act No.
IV of 1960), provides for power to regulate place and
condi tions of detention,

746
"Every person in respect of whom a detention order has been
made shall be |iable-
(a) to be detained in such place and under such conditions,
including conditions as to nmaintenance, discipline and
puni shrent for breaches of discipline, as the appropriate
CGovernment may, by general or special order, specify

The Punj ab Communi st Detenus Rul es, 1950, were framed by
the Governnment of Punjab in exercise of the powers conferred
by section 4 (a) of the Act. Rules 39, 40 and 41 provide
for offences and punishnents. Rule 39 lays down certain
rul es of discipline and rule 40 provides that any detenu who
contravenes any of the provisions of rule 39 or refuses to
obey any order issued thereunder, or does any of the acts
nmentioned in the follow ng portion of the rule 40, viz. :-

(i) assaults, insults, threatens or obstructs any
fellow prisoner, any officer of the jail or any other
Government servant, or any person enmployed in or visiting
the jail, or.......

(xii-a) goes on hunger-strike (other than a token strike),

shal | be deemed to have committed a jail off once.

Rule 41 is inportant and bears particularly on the question
whi ch we have to decide. It provides:"

(1) Were upon such enquiry as he thinks fit to make, the
Superintendent is satisfied that a detenu is guilty of a
jail offence, he nmay award the detenu one or nore of the
fol |l owi ng puni shnents: -

(a) confinenent in cells for a period not exceeding 14 days
(d) cancellation or reduction, for a period not exceeding
two months of the privilege of witing and receiving letters
or of receiving newspapers an books,

(e) cancel lation or reduction, for a period not
exceeding two nonths of the privilege of having interviews
747

(2) If any detenu is guilty of ‘a jail offence which by
reason of his having frequently commtted such A offences or
otherwise is in the opinion of the Superintendent ~ not
adequately punishable by himunder the provisions of sub-
rule (1), he may forward such detenu to the Court of a
Magi strate of the first class having jurisdiction, and such
Magi strate shall thereupon inquire into and try the charge
so brought against the detenu and upon conviction shal
sentence himto inprisonnent for a termnot exceeding. one
year: Provided that where the act constituting the offence
constitutes an offence punishable under the |Indian / Pena
Code with inprisonnent for a term exceeding one year
nothing in this rule shall preclude the detenu from  being
tried and sentenced for such offence in accordance with the
provi sions of the Indian Penal Code."

It is <clear fromthe above rules that the Jail Super-
intendent is constituted the authority for determning
whether a detenu is guilty of a jail offence and for the
award to such a detenu of one or nore of the punishnents
prescribed in rule 41. If this punishment is considered to
be adequate the Jail Superintendent is to award him the
appropriate punishment. No procedure is prescribed by the
rul es and the Superintendent is not required to act only on
evi dence given on oath. He can punish after such enquiry as
he thinks fit to make. Thus he may not take any evi dence or
make any judicial enquiry at all but nay yet punish. | f
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however the detenu cannot in the opinion of the Jai
Superi ntendent be adequately punished by himby reason of
his having frequently committed such of fence or otherw se
the Jail Superintendent is enpowered to forward such a
detenu to the Court of a Magistrate of the First dass
having jurisdiction and the jail offence in that case can be
enquired into by the Magistrate who would try the charge
br ought agai nst the detenu, convict himand sentence him to
i mprisonnent for a termnot exceeding one year. The proviso
covers the cases where the offence is Punishable wth
i mprisonnent for a term exceedi ng
97
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one year under the Indian Penal Code and nothing in rule 41
is to preclude the detenu frombeing tried and sent enced
for such offence in accordance with the provisions of the
Indian Penal Code.. The whole schene of rule 41 is to
constitute the Jail superintendent only an admnistrative
authority to maintain jail discipline and inflict summary
puni shnment ~on the detenus for breach of that discipline by
conmitting a jail offence. I't is only when the Jai
Superintendent considers that the offence is not adequately
puni shable by himthat he, can send the case to the Magis-
trate. If he actually hinmself punishes he cannot, under
this rule, refer/ the case again to the Magistrate. A
reference by him after punishment it wll be whol |'y
unaut hori sed and without jurisdiction and the prosecution
before the Magistrate woul d be ill egal” and not in accordance
wi th procedure established by |aw

It was contended that under sections 45, 46-and 52 of the
Prisons Act (IX of 1894) the Jail Superintendent was
constituted an authority bound to act judicially for the
purposes of enquiry into and trial of the prisoners for
simlar offences and the detenus under the Punjab Conmuni st
Det enus Rul es, 1950, being put in the sane category as civi
prisoners the proceedi ngs before the Jail Superintendent for
having conmtted the Jail offences under rules 40/ and 41
above anpunted to a prosecution of the petitioners before
him as a judicial tribunal. 1t - was on the -other hand
contended by the Advocate- General of Punjab that the Punjab
Conmuni st Det enus Rul es, 1950, constituted a self-contained
code regulating the place and conditions of detention of
these detenus, that the aforesaid sections of the Prisons
Act, 1894, had. no application to their case and the
proceedi ngs whi ch took place before the Jail Superintendent
in the present case were therefore not judicial proceedings
and there was no prosecution and punishment of t he
petitioners within the neaning of article 20 (2). W accept
the contention of the AdvocateGeneral of Punjab. The
petitioners were conmuni st detenus and were governed by the
Punj ab Communi st
749

Det enus Rul es, 1950, which were framed by the Governnent of
Punjab wunder section 4(a) of the Preventive Detention Act
set out above and which constituted the body of rules
prescribing the conditions of their maintenance, discipline,
etc. Their confinenent in the prisons was for the sake of
admini strative convenience and was al so prescribed by the
rules thenselves and the provisions of the Prisons Act did
not apply to them It could not therefore be validly
contended that the proceedi ngs taken against the petitioners
by the Jail Superintendent constituted a prosecution and
puni shnment of the petitioners before a judicial tribunal

So far as the jail offence alleged to have been conmitted
by reason of the petitioners having resorted to hunger
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strike was concerned, the Jail Superintendent obviously
considered that he could adequately punish the petitioners
for that jail offence and he did not think it necessary to
have resort to the provisions of rule 41 (2) and forward the
petitioners to the Court of the Magistrate wthout having
hinself dealt with them It is conmmon ground that the Jai
Superi nt endent acted under rule 41 (1), and having satisfied
hinself that the petitioners were guilty of that jai
of fence awarded them one or nmore of the punishnents therein
prescribed, viz., stopping the letters and interviews for
two nmonths with effect fromthe 7th February, 1950, and
stoppi ng the papers and books for the duration of the hunger
strike. In our opinion this was tantanbunt to inflicting
puni shnment on all the three petitioners for this jai
of fence and that having been done it was not conpetent to
the Jail Superintendent after 7-1/2 months of the hunger
strike to forward the petitioners to the Court of the
Magi strate as be purported to do, and such reference was
whol |y 'unaut hori sed by the rul e and wi thout jurisdiction and
the prosecution before’ the Magistrate is obviously not in
accordance wi-th procedure established by |aw and t he
petitioners may well conplain of a breach or a threatened
breach of the fundanental right guaranteed to them by
article 21 of the Constitution in that the prosecution of
t he
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petitioners before the Magistrate for the jail offence of
having resorted to' the hunger strike was 'not conpetent
accordi ng to the procedure established by |aw The

Petitions Nos. 171 of 1951 and 172 of 1951 filed by Vidya
Rattan and Parnma Nand nust’ therefore be accepted and their
prosecution in the Court of Shri P. L. Soudhi, MI.C,
Ferozepur, under rule 41(2) of the Punjab Comruni st Detenus
Rules, 1950, for having committed a jail offence in
resorting to hunger strike nmust be quashed.

The same order will also be passed in the petition of
Jagjit Singh, being Petition No. (170 of 1951, in regard to
the jail offence conmitted by himby having resorted to the
hunger strike. Jagjit Singh however is being prosecuted in
the Court of the Magistrate for having comitted offences
under sections 332 and 353 as al so sections 147 and 149  of
the Indian Penal Code. It was contended by the Advocate-
General of Punjab that there was no prosecution _and no
puni shnrent awarded to Jagjit Singh in regard to there
of fences; and he relied upon the entries in the punishment
regi ster under the date 6th February, 1950, with reference
to these of fences. These entries in the punishnent register
show that Jagjit Singh was not punished for any of these
of fences but he was to be sent up for trial and in the
neanti me he was to be separately confined.

Jagjit Singh on the other hand relied in particular on the
evi dence of Sher Singh who was the Assistant Superintendent
of the Central Jail, Ferozepur, at all material times and
hi s evidence woul d have hel ped Jagjit Singh considerably had
it not been for the fact that the entries in the punishnent
regi ster conpletely belie his version and he further states
that Jagjit Singh was puni shed not only for the offence
of assault but also rioting which could in no event have
been done by the Jail Superintendent under the rules.

So far as the prosecution under sections 147 and 149 of
the Indian Penal Code is concerned that is an
751
offence which is not conprised in the jail of f ences
enunerated in rule 40 nor could it have been dealt with by
the Jail Superintendent under rule 41 (1). That offence was
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noreover covered by the proviso to rule 41(2) and was
exclusively triable by the Magistrate. The prosecution of
Jagjit Singh therefore before the Magistrate for t he
of fences under sections 332 and 353 and sections 147 and 149
of the Indian Penal Code is not in violation of article 20
(2) or article 21 of the Constitution and nust therefore
proceed.

The result therefore is that the Petition No. 170 of 1961
filed by Jagjit Singh will be allowed only to the extent
that the appropriate wit of prohibition shall issue against
the respondent in regard to his prosecution for having
conmitted a jail offence in resorting to hunger strike, but
his prosecution under sections 332 and 353 and sections 147
and 149 of the Indian Penal Code will not be affected by
this order. The Petitions Nos. 171 of 1951 and 172 of 1951
filed by Vidya Rattan and Parma Nand respectively wll be
accepted and the-appropriate wits of prohibition shal
i ssue against the respondent as prayed for therein

Appeal No. 81 disni ssed
Petitions Nos. 171 and 172 all owed.
Petition No. 170 partly allowed.
Agent for the appellant in Criminal Appeal No. 81: P. K
Chatterjee.
Agent for the respondent in Crimnal Appeal No. 81 and
Petitions Nos. 170, 171 & 172: G K. Rajadhyaksha.
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