IN THE HIGH COURT OF HIMACHAL PRADESH, SHIMLA.

Cr.MP(M) No.1944 of 2020
Decided on: 24.12;

&
Sanjay Kvmar L itioner
Versus
State of Himachal Pradesn 50 Re&@)nden’r
Coram:
Hon’ble Mr. Justice Sandeep Sharma, Judge.
Whether approved for reporting? ' Yes.
For the Petitioner : Mr. Satyen idya, Senior Advocate,
with  Mr\ \Wiv. Sharma, Advocate,
t gh Vi Conferencing.
For the Respondent : O Sudhir  Bhatnagar,  Additional
dv e General.
Sandeep Sharma, Judge (orall:
Bail petijti m Sanjay Kumar, who is behind the bars
since 10.9.2020,ndas ched this Court in the instant proceedings filed

under Section43? of Cr.PC., for grant of regular bail in case FIR No. 103 of
2020 ed 9.9.2020, under Sections 363, 366 and 376 of IPC and Section 6

of POCSO Act, registered at P.S. Nirmand, District Kullu, H.P.
O @ Record/status filed by the respondent-State in terms of order
X@Io ed’3.11.2020, reveals that on 9.9.2020, complainant namely Ganesh
Dutt, lodged a complaint at PS Nirmand, District Kullu, H.P., alleging
therein that his minor daughter victim-prosecutrix (named withheld) has

gone missing. Complainant disclosed to the police that at 7:30 pm, some

! Whether the reporters of the local papers may be allowed to see the judgment?
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vilagers from his village informed him that his daughter has gone

somewhere without informing anybody. Complainant state the

&

police that he has made best efforts to locate his minor daug near

relations, but she is not fraceable and as such, appropriate aiction may be
taken to trace her. On 10.9.2020, victim-prose e to be

apprehended with the bail petitioner near village Joal Police after

recording the statement of victim-prosec Section 161 Cr.PC.,
lodged FIR detailed herein above, ogc@e bail petitioner under
Sections 363, and 376 of the IPCran ction 6 of the POCSO Act and
since then, he is behind bars.

3. Victim-prosecufri her statement recorded before the

ut there being external pressure had gone with the

der Section 164 Cr.PC, stated that she of her

bail petitioner and they both wanted to solemnize marriage. Record

revedls thatthough initfially, victim-prosecutrix refused to undergo medical

CH Nirmand, District Kullu, who after having

examined victim-prosecutrix at CH Nirmand opined as under “After
examining the victim, my opinion about there are neither genital or
physical injuries present suggestive of no use of force however sexual

assault cannot be ruled out. But final opinion reserved till receipt of
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sample report from RFSL". Subsequently, aforesaid medical officer on the
basis of RFSL report No. 1506 opined as under “(1) Semen and bl ere

not detected in exhibit-1a (pubic hair), exhibit 1b (vaginal swa ibits

1d (vulval swab), exhibit Te (shirt), exhibit 1f (Salwar), exh
exhibits 1h (underwear) of victim (8) human sem
it. So 1l am of
the opinion that she was undergone sexua o) " After completion
of the investigation, challan stands filed in @pe’renf court of law but

till date, charge has not been framtne

exhibits 1C (vaginal slides) but blood was not ected o

4. Mr. Sudhir B n r, learned Additional Advocate

dging factum with regard to filing of challan

peftitioner taking undue advantage of innocence of the victim-prosecutrix
not only kidnapped her, but sexually assaulted her against her wishes, but
even otherwise, consent, if any, of victim-prosecutrix, who is minor, is

irelevant and as such, prayer made on behalf of the petitioner for grant
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of bail deserves outright rejection, who in the event of being enlarged on

bail, may not only flee from justice, rather may create undu sure

&

upon the victim-prosecutrix, to not to depose against the

competent court of law and as such, it would not be | e ir%e st of
justice to enlarge him on bail at this stage.
5. Having heard learned counsel f e parties and perused
material available on record, especially e f victim-prosecutrix
recorded under Section 164 Cr.PC befo@leomed JMIC Anni, this
Court finds that victim-prosecutrix;and kail petitioner were known to each
other for quite considerable fime they had been meeting each other
frequently. Victim-prosecutix.iry Ner aforesaid statement recorded under

3 orically stated that she frequently used to talk

n the mobile and for doing so, she was also given

beatings by her father. It also emerges from the statement of victim-

corded under Section 164 Cr.PC that she of her own volition

was subjected to forcible sexual intercourse by the bail petitioner, but
medical evidence adduced on record does not support the case of the
prosecution. Medical Officer after having examined victim-prosecutrix at

CH Nirmand, categorically opined that there are no genital or physical
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injuries and there appears to be no use of force. However, in his final
opinion, on the basis of RFSL report, he opined that semen a ood

&

were not detected, but he is of the opinion that victim-pros had

Theém dical

case at

undergone sexual intercourse. Medical opinion rendere
expert is silent about the duration and time. No d
hand, victim-prosecutrix was 16.5 years old e time of the alleged
incident, but after having seen her cond ickoclearly reflects from
her statement recorded under Section lé@i, this Court is unable to
agree with learned Additional vocate General that victim-prosecutrix

was incapable of understa

consequences of her being in the
company of the bai her this court finds from the record that
victim-prosecutrix; ha acquaintance with the bail petitioner and
they both nted to)solemnize marriage. Even on the alleged date of
incident, victim-prosecutrix with her own volition went with the badil
petitioner:

Though aforesaid aspects of the matter are to be

dered and decided by the court below on the basis of totality of
evidence collected on record by the Investigating Agency, but having
noticed aforesaid glaring aspects of the matter coupled with the fact that

challan stands filed in the competent court of law and nothing remains to

be recovered from the bail petitioner, there appears to be no justification
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to let the bail petitioner incarcerate in jail for an indefinite period during

trial. Hon'ble Apex Court as well as this Court in catena of ¢

any of the bail petitioner is yet to be establishe record by the

Investigating Agency by leading cogent an nvincing“evidence and
as such, his freedom cannot be curtailed i finite period during
trial.  Moreover, frial of the accused is i be further delayed on

account of COVID-19 and as such, thissCourt sees no justification to keep

the petitioner in jail for an ite period during trial. Apprehension

expressed by the learned itiohal Advocate General that in the event

: ed on bail, he may flee from justice, can be

best met by\putting the bail petitioner to stringent conditions as has been

of petitioner’s

fairly stated by the learned counsel for the petitioner.

7. Recently, the Hon'ble Apex Court in Criminal Appeal No.
& 18, Dataram Singh vs. State of Uttar Pradesh & Anr., decided on
X. . . has categorically held that a fundamental postulate of criminal

jurisprudence is the presumption of innocence, meaning thereby that a
person is believed to be innocent until found guilty. Hon'ble Apex Court
further held that while considering prayer for grant of bail, it is important to

ascertain whether the accused was participating in the investigations to
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the satisfaction of the investigating officer and was not absconding or not

appearing when required by the investigating officer. Hon pex

&

Court has further held that if an accused is not hiding the

investigating officer or is hiding due to some genuine an pressed fear

of being victimized, it would be a factor that a j need to

consider in an appropriate case. The relev paras of the aforesaid

judgment are reproduced as under:

“2. A fundamental postulate of c jurisprudence is the
presumpltion of innocen 'meaning thereby that a person is
believed to be innoce found guilty. However, there are
instances in our crimindl la re a reverse onus has been
placed on an accused with regard to some specific offences
but that is anoth and does not detract from the
in respect of other offences. Yet
of our criminal jurisprudence is that
general rule and putting a person in jail
in a correction home (whichever expression

e result that more and more persons are being incarcerated
onger periods. This does not do any good to our
criminal jurisprudence or to our society.

3. There is no doubt that the grant or denial of bail is entirely
the discretion of the judge considering a case but even so, the
exercise of judicial discretion has been circumscribed by a
large number of decisions rendered by this Court and by
every High Court in the country. Yet, occasionally there is a
necessity to introspect whether denying bail to an accused
person is the right thing to do on the facts and in the
circumstances of a case.

4. While so infrospecting, among the factors that need to be
considered is whether the accused was arrested during
investigations when that person perhaps has the best
opportunity to tamper with the evidence or influence
witnesses. If the investigating officer does not find it necessary
to arrest an accused person during investigations, a strong
case should be made out for placing that person in judicial
custody after a charge sheet is filed. Similarly, it is important to
ascertain whether the accused was participating in the
investigations to the satisfaction of the investigating officer and
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was not absconding or not appearing when required by the
investigating officer. Surely, if an accused is not hiding from
the investigating officer or is hiding due to some genuine a

necessary for the judge to consider whether the accusea
first-time offender or has been accused of other offences and

Criminal Procedure, 1973.
5. To put it shortly, a humane
adopted by a judge, while dea

; is required to be
ing_with an application for

remanding a suspect or ccused person to police custody
or judicial custody. The several reasons for this including
maintaining the dignity of ccused person, howsoever
poor that person mi e, the requirements of Article 21 of
the Constitution d fact that there is enormous

overcrowdingn_pris
as noficed by
Prisons.

leading to social and other problems
in In Re-Inhuman Conditions in 1382

8. dle say object of the bail is to secure the
aftendance\of the dgcused in the frial and the proper test to be applied
in the solution of the question whether bail should be granted or refused is

efher it™is probable that the party will appear to take his frial.

erwise, bail is not to be withheld as a punishnment. Otherwise also,
rule is of bail and not jail. Court has to keep in mind nature of
accusations, nature of evidence in support thereof, severity of the
punishment which conviction will entail, character of the accused,

circumstances which are peculiar to the accused involved in that crime.
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9.

The Hon'ble Apex Court in Sanjay Chandra versus Central

Bureavu of Investigation (2012)1 Supreme Court Cases 49; held as

“ The object of bail is to secure the appearance of the ac
person at his trial by reasonable amount of bail. The object of

considered a punishment, unless it can be required to ensure that
an accused person will stand his trial when
Courts owe more than verbal respect to the
punishment begins after conviction, d that every man is
deemed to be innocent until duly trie
Detention in custody pending comple
cause of great hardship. From time to

cessity demands
eld in custody
the trial but in such

contrary to the concep
Constitution that any pers ould be punished in respect of any
matter, upon which,

circumstances, he sho ved of his liberty upon only the
belief that he will erwith the witnesses if left at liberty, save
in the most extraor circumstances. Apart from the question
of prevention b ject of refusal of bail, one must not lose

sight of thefc
"ve content and it would be improper for any

a sed has been convicted for it or not or to refuse
unconvicted person for the propose of giving him a
risonment as a lesson.”

ble Apex Court has held as under:-

“This Court in Sanjay Chandra v. CBI, also involving an economic
offence of formidable magnitude, while dealing with the issue of
grant of bail, had observed that deprivation of liberty must be
considered a punishment unless it is required to ensure that an
accused person would stand his trial when called upon and that
the courts owe more than verbal respect to the principle that
punishment begins after conviction and that every man is
deemed to be innocent until duly tried and found guilty. It was
underlined that the object of bail is neither punitive or preventive.
This Court sounded a caveat that any imprisonment before
conviction has a substantial punitive content and it would be
improper for any court to refuse bail as a mark of disapproval of a
conduct whether an accused has been convicted for it or not or
to refuse bail to an unconvicted person for the purpose of giving
him to taste of imprisonment as a lesson. It was enunciated that

r-
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10

since the jurisdiction to grant bail to an accused pending trial or
in appeal against conviction is discretionary in nature, it has to be
exercised with care ad caution by balancing the valuable right o

period would amount to violation of Article 21 o
was highlighted.”

11. The Hon'ble Apex Court in Pras Kumar-Sarkar v. Ashis
Chatterjee and Another (2010) 14 SCC 49 laid down the following
principles to be kept in mind, while decidin on for bail:

(i) whether there is any prl facie or reasonable ground to
believe that the accused h ommitted the offence;

(ii) nature and gr ) accusation;
(iiij)  severity of the p ment in the event of conviction;
(iv) danger of t ccuséd absconding or fleeing, if released on
v)
1)

(viii) danger, of course, of justice being thwarted by grant of bail.

In view of the aforesaid discussion as well as law laid down
n'ble Apex Court, petitioner has carved out a case for grant of
ccordingly, the petition is allowed and the petitioner is ordered to
be enlarged on bail in aforesaid FIR, subject to his furnishing personal
bond in the sum of Rs. 1,00,000/- each with one local surety in the like
amount to the satisfaction of concerned Chief Judicial Magistrate/trial

Court, with following conditions:
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(a) He shall make himself available for the purpose of
interrogation, if so required and regularly attend the trial Court
on each and every date of hearing and if preventedb
reason to do so, seek exemption from appeara
appropriate application;

(b) He shall not tamper with the prosecution evidence ner kamper

(c) He shall not make any inducement, threat o q to any
person acquainted with the facts of th issuade
him/her from disclosing such facts to # ourt or the Police

Officer; and
(d) He shall not leave the territo f India
permission of the Court.

ithout the prior

13. It is clarified that if the pe misuses the liberty or

violates any of the conditions imposed upon him, the investigating

agency shall be free to move this Court for cancellation of the bail.

14. Any observations de hereinabove shall not be construed
to be a reflection o erits of the case and shall remain confined to
the disposal/ 6f this ation alone. The petition stands accordingly
disposed of.

Copy dasti.

december, 2020 (Sandeep Sharma),
Judge

::: Downloaded on -26/12/2020 23:11:06 :::HCHP



