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IN THE HIGH COURT OF KARNATAKA AT

BANGALORE
(ORIGINAL JURISDICTION)
WRIT PETITIONNO, 2021
. Samaj Parivarthana Samudaya PET‘ITIONER

AND: e

THE STATE OF KARNATAKA :

AND OTHERS : RESPONDENTS
LIST OF DATES AND SYNOPSIS

1963 Karnataka Parllamentary Secretaries Allowancés
and Miscellaneous Provisions Act,1963 came into
force. '

1999 Karnataka Parliamentary Secretaries Allowances
and Miscellaneous Provisions Act,1963 was
amended.

2003 (Nihety. first amendment) Act, 2003

04:01:2020 | Judgement in Writ Petition No. 2073/2019

January Present Writ Petition filed *

2021 ‘

Aggrieved by the arbitrary and unconstitutional appointments of
the respondents by the State Government the petitioner files the
present petition before this Hon’ble Court.

Bengaluru
Date: 12:01:2021 . Advocate for Petitioner
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IN THE HIGH COURT OF KARNATAKA AT
BANGALORE

(ONIGINAL JURISDICTION)

er.l:nmmn-ﬂu._._____zm

Bruween:

Samaj Parlvarthana Smnudnyn,
(A Society registered under the provlslonl of
Karnataka Socletles Reglstration Act, 1960),
represented by Its Founder President,
Sri. S. R. Hiremath,
Office at “Ashadeep”, Jayanagar Cross, ,
Saptapur, Dharwad - 580 001. | PETITIONER

AND

1.State of Karnataka -
by its Principal Secretary,
Department of Personnel and Administrative
Reforms
VidhanSoudha, Dr. Ambedkar Road,
Bangalore 560 001 '

- 2.Mr. Mahadev Prakash ftdb‘ f‘t
Residing at No. 49/23,

2" Cross, Mico Layout, (Near B.C.C. Layout),
Athiguppe,

BENGALURU- 560 040.

3. Mr. Mohan A. Limbikai
Residing at No.27,
“Madilu” Apoorva nagar,
Gokul Road, Huball -
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DARWAD - 580 030.

. Mr. Sunil G.S. :
Residing at No. 6/3, 9 th ‘H’ Main Road,

- Pipe Line Road, AJQ 9\0,44
Vijayanagar, 5{

BENGALURU - 560 040.

. Mr. Shankargowda I. Patila ‘{l}Q ‘}'\W"\K
Residing at No. 1008, Gayathri vaas S

9™ Cross, Bhgya Nagar,

BELGAUM - 590 006.

Hon'ble MLA .

Residing at Opp L.I.C Ofﬁce
Nyaamathi Road,

Honalli, '
DAVANGERE - 577 217.

: : . K
. Mr. M.V. Renukacharya .= C)C‘MV\JL’WV

. Mr. Bhelhuru Sudharshan ,Hﬁ ?\W‘K
' . &

Residing at No. 409,
“Vivechana” 1% Floor, g
15t Main Road,

Saraswathi Puram,

MYSORE - 570 009

. Mr. M.B. MarmkKal Caﬂo‘\ﬂi’){, oan K

Residing at No. 5, Chennabasava,
1% Cross, Bhogadi 2" Phase, |
MYSORE - 570 026.
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9. Mr. Laksminarayana Q{O‘L(’ 127 lm/\
< Advisor of Hon'ble Chlef Minister . ’ |
vidhanSoudha, Dr. Ambedkar Road,

Bangalore 560 001 RESPONDENTS

.

MEMORANDUM OF WRIT PETITION UNDER ARTICLE
226 OF THE CONSTITUTION OF INDIA

The Petitioner a.bove namedlsubmi.ts as. hereundér:

1. In the ‘present petition, which IS filed in public interest, the
petitioner challengeé the gppointment.,of respondents 2 to 9 as
advisoré :fl to Government of Ka_rnataka. In the respectful
submission of the petitioner;' such appointments ' are
unconstitutional being ‘vlolati\.re of Article 164 1(A) of the
Constitution of India. The ;ppointments smack of colorable
exercise of power. THe petitioner has no personal interest in the
subj‘ect mattef:-. Th}elf'actual' antecedents leading to the

presentation of this petition are stated as hereunder:

STATEMENT OF FACTS

2. It is submitted that the petitioner Samaj Parivathana
Samudaya (SPS) Is a voluntary organisation working in
Karnataka, and other. parts of Indla since 1984, It works in close

co-operation  with several other voluntary -organisations,
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networks and movements, to promote actions with people’s

power of participation on a broader scale towards so;lal

transformation and to bring about larger collective impacts on

the governmental policies, deliberated legislations and

programmes for human-wellbeing:

3. The petitioner Samaj Parivatl:\a;na Samudaya is also engaged
in activities for the betterment of the society in general and for
protectionrof Natural Resources; Jal, Jungle,j Jameen, Khaneej
and Beej in particular. The appellant has been working in the
said direction far more than three Qecadés and has been
continuing as a guide apnd'a soi;rcé of in'spiration for SPS and .
other similarly placed or_aganisfations. The fight against corruption
is a major focus of SPS and it has filed several successful PILS in

the Supreme Court of India and this Hon’ble Court.

4. It is submitted t_:hat the petitioner’s efforts to highlight public

_ causes ' and " public interest concerns by seeking jhdicial

reddressal in a number of litigations initiated before the Hon'ble
SUpreme Court of India in (2013) ;S:SCC 154 in the case of
Samaj Parivartana Samudaya vs. State of Karnataka (2012) 7
SCC 407 in the case of Samaj Panvartana Samudaya vs. State of

Karnataka and also ‘before the Hon'ble High Court of Karnataka
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(W.p, 15511-14/2013) in the case of Samaj parivartana
Samudaya vs. Uhloﬁ of Inf!/a and others demonstrate the
petitioner’s concé'rn for pr;eservé"cion of the natural resources and
its' fight against corruption at all levels. As a matter'of fact, as
far back as in 1997, the founder President of the appellant filed
an 'Interlocutory Applica‘tion 60/1997 (S.R. Hiremath Vs. Madhya
Pradesh and others) in W.P. 202/1995 relating to protection of
Forest and Adivasi. The séid Writ Fetition pertains to dealing with
the Timber Maﬁ? in' which two reports b‘y ‘the Lokayukta of
Madhya Prade-sh .were relied on and o'rdgrs‘ were passed for
criminal investigatibn aﬁd prosecution, of the high and powerful
persons by the Forest EBench of the Ho;1’:tile Supreme Court of
India. The on-going fight against illegal mining,. initiated by the
appellant before the Hon’ble Supreme Court of India is too well

known and various orders have been passed from time to time

by the Hon’ble Supreme Court in this regard.

5. It is submitted that Article 164 1(A) of the Constitution of

India reads are hereunder:

Article 164 1(A)-The total number of Ministers, including the
Chief Minister, in the Council of Ministers in a state shall not
exceed fifteen per cent of the total number of members of the
Legislative Assembly of that State:
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- ini inefuding the Chiel
Provided that the number of Ministers, incluging ;

' Minister, in a state shall not be less than twelve:
» R e r i Finigters,
Provided further that where the total number o T
f Ministers in that

] _- + dncluding the _C‘hr'er"' Minister, in the Council ©

State at the commencement of the Constitution

P —
(Iire iy

-

- ‘-—r:,'-
p - -

Amendment) Act, 2003 exceeds the said fifteen per cent o

;‘_:, -
' - v

number specified in the first proviso, as the case mzy 2%, =

!-J—;w

conformity with the provisions of this clause within six m27I°=

from sucr; date as the President may by public notfizzlior
appoint. :
6. It can be inferred from this article that the percent2o2 oF

members of the council of ministers cannot sxc==Zd TT==-
percent of the total strength of the State Legislative Zss=—=z'v.

Total strength of Karnataka Legislative Assembly is 222, T==

maximum ministerial berths can only be 34.

7. The ruling pérty-in'the State could not accommozzare =

- ——

b

followers who helped the party to form the Governmen: =+n=

on its own or by toppling the existing dne. Hénce an ingania

L
-

i

-

methodology was devised to accommodate these loyalists an

£

lobbyists in the Government by providing the status of a canin

-~
—
-~

rt

minister. This has been achleved by creating several “acdvicors®

posts with cabinet ministerial rank annexed to them.

L
'
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8. Itis submitted that respondents 2 to 9 have been appointed

as various advisors to Government to advise the Chief Ministerof
Karnataka. These appointments are made under Article 152 of
the Constitution of Indéa, Needless to state, these zppointments
are not traceable to any plenary legislation or constitutionz!
provision. They are byproducts of ::colorable_exercise of executive
power only to circumvent Article 164(1)A of the Constitution of
India. The apbointments smack collateral political 2ims and have
absolutel.y no connection whatsoever to achieve real governance.
The .government said orders appointing 2 to 9 as various
advisors to Gox}ernment' to advise ‘the Chief Minister of .
Karnataka is herewith pr;;oduced and marked as Annexures-A to

H respectively for the kind perusal of this Hon’ble Court.

LR =

\ 9. It is submitted that respondents 2 to © are given Cabinet

Minister rank. Each one of them are entitled to perks which ars

l ' .given- to a cabinet ‘Minister. This is a clearly unconstitutional
.sintl:e.the State cannot create hybrid positions to overcome

constitutional mandate under Article 164(1)A.

10. The impugned government orders do not even describe the
role of respondents 2 to 9 except stating that they are appointed

advisors to the Chief Minister. There is neither duty nor
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responsibility attached to these posts. Needless to state, thase

appointments have caused severe damage to public exchequer,

11. The petitiony'er-' who belie:vles In upholding constitutional
vaiues and  institutional integrity, Is . aggrieved by
unconstitutional ap_bointments of respondents 2 to 9 as advisors
to the Chief Minister. In fhe absence of alternative, efficacious
remedy left open for the redressal of its grievances, the
petitioner has invoked the extraordinary jurisdiction of this
Hon'ble Court und.er Article 226 of the Constitution of India. The
following grour.wds are stated ir; support of the writ petition.
GROUNBS'

12. It is submitted that impugned appointmen'ts are not
traceable either to 'cj plenary legislation or constitutional
provision. They are issued, presumably, under Article 162 of the
Constitution of India. The protection available to a plenary
legislation seldom applies an exgcutive order. It is a trite law
that every act done by the Gtévemment or by its officers
must, if it is to operate to thé"prejudide of any person, be
supported by some legislative authority - State of M.P. v.
Thakur Bharat SinghAIR 1967 SC 1170.lLater, in

BishambharDayal Chandra Mohan v. State of U.P., (1982)

Scanned by CamScanner



, L/ R 7
Hon'ble Supreme Court held that "27. The

I 5CC 39 ha
\ quintessence of mfr Constitution Is the rule of law. The
State or Its executive officers cannot interfere with the
.rig!\:t.s of others unless they can point to some specific
rule of law which authorises thelr acts. In State of M.P. v.
Thakur Bharat Singh? the Court repelled the contention
that by virtue of Article 162, the State .or its officers may,
In the exercise of executive. authority, without any
legislation In support thereof, infringe the rights of
citizens: merely because the Ie’gislfafuk of the State has
power tb legislate in regard to the subject on which the
executive order is issued.” In tHe respectful submission of the
petitioner, thé impugned orders are violativeoi; Rule of Law in

that there is a clear attempt to circumvent constitutional

provision limiting number, of ministers.

13. It is submitted that this Hon'ble Court h;xd an occasion to
consider somewhat similar issue in Writ Petition 2073/2019 and
cor-mected matter decid‘ed on 4 January 2020. This Hon'ble Court
struck down Karnataka Parliamentary Secretaries Allowances
and Miscellaneous Provisions Act:1963 as amended by Act No. 7

. of 1999, This Hon'ble Court observed that ‘for all intents and

.
.
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purposes, the office of the Parllamentary Secretaries has
trappingsofthepostofHon ‘bleMInistersofStatewithout
independent charge or at least Hon’ble Deputy Ministers.

The said Act will wor.-k as a devise available to the Hon’ble
Chief Minister to appoint the members of the Legislative
Assemﬁly and Legislative :c:fauncil of his choice as
parliamentary Secretaries, who cannot be made as
Ministers dde to constraints of Article 164(1-A). This will
completely defeat énd nullify the upper ceiling limit
imposed by Article 164(1-A) of the Constitution of India
on number of Ministers'.' Hence, even otherwise, the said

enactment is ultra \éires the constitutional mandate in

Article164(1-A).

v 14. The petitioner most respectfully. submits 'that the ratio laid

down in the above matter applies to the present case also.

‘-15; I;: is submitted that, an exec;utive order under .Article 162 of
the Constitution of India cannot create a post equivalent to a
constitutional office. This s exactly” what is done under the
impugned orders. The Government has' virtually.created a

parallel ﬁybrld constitutional functionalities just to please its

loyalists. These posts are almless, powerless and meaningless.
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16. The Petitioner has not filed any other wirit petition before
this Hon'ble Court or initiated any other proceedings before any

other Court or Tribunal on the same cause of action.

PRAYER
The petitioner prays that this Hon'ble Court be pleased to

issue appropriate writ, order or direction;

i) Declaring that the Government Order dated 30" August
2019 bearing No. C.Aa.Su.E. No.86 of 2019 Bangalore
issued by the first respondent copy produced and marked

as Annexure-A as unconstitutional; ilie_gal_and arbitrary;

ii) Declaring that the Government Orders dated 30
'Augdst 2019 bearing No. C.Aa.Su.E. No. 88 of 2019
Bangalore issued by the first respondent copy produced

and marked as Annexure-B as unconstitutional, illegal and

arbitrary;

iii) Declaring that the Government Orders dated 30™
August 2019 bearing No. C.Aa.Su.l. No.89 of 2019

Bangalore issued by the first respondent copy produced
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and marked bs Annexure-¢ as unconstitutional, ilegal and

arbitrary;

iv) D‘!Lln“nu that the Governmeaent Orders dated 27"

Seploml)or 4019 bearing No., C.AaSu.E, No.91 of 7019
Bangalore Issuad by the flrst rcmpondont copy produced

and marked as. Annoxure-D as unconstitutional, illegal
‘.\ ' ’
and arbitrary;

v) Declaring that the’ Govornménf Orders dated 06
September 2019 benrlng No. CAa Su.E. No.92 of 2019
Bangalore issued by the first respondent copy produced

and marked as Annexure-E as uncbnstitutlonal, lllegal and

arbitrary;

vi) Declaring ‘that the Government Orders dated 24"
October 2019 bearing No. C.Aa.Su.E. No.111 of 2019
Bangalore issued by'the first respondent copy produced

and marked as Annexure-F as unconstitutional illegal and

arbitrary;
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vii) Declaring that the Government Order dated 30"
October 2019 bearing No. C.Aa.Su.E. No.115 of 2019
Bangalore issued by.the first respondent copy produced
and marked as Annexure-G as unconstitutional, illegal and

arbitrary;

viii) Declaring that the Government Order dated 19"
0ctobe\r 2019 bearing No. C.Aa.Su.E. Nlo.221 of 2019
Bangalore issued by the first respondent copy produced
and marked as Annexure-H as unconstitutional, illegal

and arbitrary; AND

ix) to pass such other order or orders as this Hon'ble
Court deems fit to grant in the facts and circumstances of
the case in the interest of justice and’equity.

] "' BANGALORE - . :
y . DATED 12:01:2021 ADVOCATE FOR PETITIONER

S.Basavaraj

Advocate

No.1, 2" Floor,

Jeevan Buildings, -

Kumara Park East
Bangalore 560001
Cellphone: 9845065416
Emal: raj@dakshalegal.com
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