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IN THE HIGH COURT OF KARNATAKA AT BENGALURU 
 

DATED THIS THE 04TH DAY OF FEBRUARY, 2021 
 

BEFORE 
 

THE HON'BLE MR. JUSTICE M. NAGAPRASANNA 
 

WRIT PETITION No.10677/2020 (S –RES) 
 

BETWEEN 
 
SMT.B.S.RAJESHWARI 
W/O SHIVAKUMAR N.S., 
AGED ABOUT 35 YEARS, 
NO.3442, BUNT SANGHA SERVICE ROAD, 

NEAR ATTIGUPPE METRO STATION, 
RPC LAYOUT, BENGALURU – 560 040. 

... PETITIONER 
 
(BY SRI SUBRAMANI M.A., ADVOCATE (PHYSICAL HEARING)) 

 

 
AND 
 
1. STATE OF KARNATAKA 

DEPARTMENT OF URBAN DEVELOPMENT, 
VIKASASOUDHA, 

BENGALURU – 560 001. 
REPRESENTED BY ITS  
PRINCIPAL SECREATARY. 

 
2. DIRECTORATE OF MUNICIPAL  

ADMINISTRATION 

9TH FLOOR, VISHVESHWARAIAH TOWER, 
DR. AMBEDKAR VEEDHI, 

R 
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BENGALURU – 560 001. 
REPRESENTED BY ITS DIRECTOR. 

       ... RESPONDENTS 
 

(BY SMT.M.C.NAGASHREE, AGA (PHYSICAL HEARING)) 
 

THIS WRIT PETITION IS FILED UNDER ARTICLES 226 
AND 227 OF THE CONSTITUTION OF INDIA PRAYING TO 
QUASH THE ORDER DATED 29.08.2019 ANNEXURE – A 
PASSED BY THE R-2; DIRECT THE RESPONDENTS TO 

REINSTATE THE PETITIONER TO SERVICES IN THE POST OF 
MIS EXPERT IN THE TECHNICAL DEPARTMENT UNDER THE 
NAGAROTHANA (MUNICIPALITY) -  3RD STAGE SCHEME ON 
CONTRACT BASIS AND ETC., 

 
THIS WRIT PETITION COMING ON FOR ORDERS THIS 

DAY, THE COURT MADE THE FOLLOWING: 
 

ORDER 
 

“I chose motherhood ; the State chose to terminate me”, 

is the plea of the petitioner, lamenting that, the pendulum of her 

fate swung from the buoyance of hope to the fatigue of despair as 

she is terminated on the score that she opted to become a 

mother and had sought maternity leave.   

 
 2. Shorn of unnecessary details, facts material for 

consideration of the lis are as follows: 
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 The second respondent issued a notification inviting 

applications for the post of Project Information Officer on 

contract basis.  Petitioner finding herself eligible applied, 

selected and was appointed as Project Information Officer on 

contract basis for a consolidated pay of Rs.17,000/- along with 

the traveling allowance of Rs.2,000/- per month with effect from 

27.11.2009.  The contract was being renewed from time to time 

on an annual basis and the latest of the renewal of such 

contract was on 01.04.2019 to be in operation upto 31.03.2020.  

The petitioner is thus in service for 10 years now albeit on 

contract basis.  

 
3. During the subsistence of the aforesaid period of 

contract, the petitioner by an application dated 11.06.2019, 

sought for maternity leave.  On the application given by the 

petitioner, a notice was issued on 25.06.2019, by the second 

respondent directing her to report to duties forthwith, despite 

her application seeking maternity leave.  When the petitioner did 

not report back to duties, despite the notice on 25.06.2019, 
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referring to the same, an order dated 29.08.2019 is passed 

terminating the service of the petitioner / canceling the contract 

entered into with the petitioner appointing her as a Project 

Information Officer / MIS Expert on the score that the petitioner 

remained absent.  It is this order that is called in question by 

the petitioner.   

 
4. Heard Sri Subramani M.A., learned counsel for 

petitioner, Smt. M.C.Nagashree, learned Additional Government 

Advocate for the respondents and perused the material on 

record. 

 

5. Learned counsel appearing for the petitioner would 

submit that denial of maternity leave and terminating or 

cancellation of the employment of any employee on that ground 

which is the subject matter of the present writ petition is covered 

by the order of this Court in writ petition No.44563/2013 dated 

05.09.2018, and the same is affirmed by the learned Division 

Bench in W.A.No.3259/2018.  He would submit that the law 

being so clear, the second respondent could not have passed the 
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order of termination/cancellation of contract, contrary to law.  

He would vehemently contend that this Court by an order dated 

21.10.2020, referring to the judgment / order of the Apex Court 

as well as this Court on the issue which concerns in the present 

writ petition, passed a detailed interim order staying the 

impugned notice dated 29.08.2019, till the next date of hearing 

and the stay order is in operation even as on date. Despite the 

same the second respondent has not taken the petitioner back 

to duties. 

 
6. On the other hand, learned Additional Government 

Advocate would vehemently argue and contend in defense of the 

impugned notice that the petitioner was a contract employee and 

contract itself gave a right to the second respondent to terminate 

her services at any point in time and seek to justify the notice 

impugned. 

 
7.  I have given my anxious consideration to the 

submission made by the learned counsel for the parties and 

perused the material on record.  The issue that falls for my 
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consideration is, whether the termination/cancellation of 

contract of the petitioner on the ground of the petitioner 

seeking maternity leave is justified?   

 
8. It is not in dispute that the petitioner has been working 

with the second respondent on contract basis, which is being 

renewed from time to time and the present contract in 

subsistence was in operation between 01.04.2019 and 

30.03.2020.  It is during the subsistence of this contract, the 

petitioner applied for leave on health grounds, though maternity 

was not the reason mentioned therein, it was ostensibly for the 

said reason, the said application reads as follows: 

¢£ÁAPÀ:03-06-2019 
“¤ªÉÃzÀ£É 

 £À£ÀUÉ DgÉÆÃUÀå ¸Àj¬Ä®èzÀ PÁgÀt ¢£ÁAPÀ 29-05-2019 jAzÀ PÀbÉÃjUÉ 

ºÁdgÁVgÀÄªÀÅ¢®è.  F gÀeÉAiÀÄ §UÉÎ zÀÆgÀªÁtÂ ªÀÄÄSÁAvÀgÀ ªÀÄÄRå C©üAiÀÄAvÀgÀgÀÄ 

gÀªÀjAzÀ C£ÀÄªÀÄw ¥Àr¢gÀÄvÉÛÃ£É. 

 
 ªÉÊzÀågÀÄ ¢£ÁAPÀ 29-05-2019 jAzÀ 10 ¢£ÀUÀ¼ÀÄ É̈qïgȨ́ ïÖ ªÀiÁqÀ®Ä 

¸ÀÆa¹gÀÄvÁÛgÉ (¥ÀvÀæ ®UÀwÛ¹zÉ).  DzÀÝjAzÀ zÀAiÀÄªÀiÁr ¢£ÁAPÀ 29-05-2019 

jAzÀ 07-06-2019 gÀªÀgÉUÉ gÀeÉAiÀÄ£ÀÄß ªÀÄAdÆgÀÄ ªÀiÁqÀ®Ä «£ÀAw¸ÀÄvÉÛÃ£É. 
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(gÁeÉÃ±Àéj.©.J¸ï) 
JA.L.J¸ï.JPïì¥Àmïð, 

vÁAwæPÀ ±ÁSÉ 
C¢üÃPÀëPÀ 

C©üAiÀÄAvÀgÀgÀÄ.” 
 

After which, when it became impossible for the petitioner 

to attend duties, again applied for maternity leave, the said 

application dated 11.06.2019, seeking maternity leave reads as 

follows: 

UÉ, 
ªÀÄÄRå C©üAiÀÄAvÀgÀgÀÄ, ¢£ÁAPÀ: 11-06-2019 
¥ËgÁqÀ½vÀ ¤zÉÃð±À£Á®AiÀÄ, 
 
©.J¸ï.gÁeÉÃ±Àéj 
É̈AUÀ¼ÀÆgÀÄ. 

 
ªÀiÁ£ÀågÉ, 
 

«µÀAiÀÄ: ºÉÀjUÉ  gÀeÉAiÀÄ£ÀÄß ªÀÄAdÆgÀÄ ªÀiÁrPÉÆqÀÄªÀ §UÉÎ PÉÆÃj ªÀÄ£À«. 
========= 

 ªÉÄÃ®ÌAqÀ «µÀAiÀÄPÉÌ ¸ÀA§A¢ü¹zÀAvÉ ²æÃªÀÄw ©.J¸ï.gÁeÉÃ±Àéj DzÀ £Á£ÀÄ 
vÀªÀÄä E¯ÁSÉAiÀÄ°è UÀÄwÛUÉ DzsÁgÀzÀ ªÉÄÃgÉUÉ £ÉÃªÀÄPÀUÉÆArzÀÄÝ JA.L.J¸ï. 
JPÀì¥Àmïð £ÀUÀgÉÆÃvÁÜ£À PÉÆÃ±ÀzÀ°è PÁAiÀÄð¤ªÀð»¹zÀÄÝ, FUÀ £À£ÀUÉ 8 wAUÀ¼ÀÄ 
£ÀqÉAiÀÄÄwÛgÀÄªÀÅzÀjAzÀ ªÉÊzÀågÀ À̧®ºÉ ªÉÄÃgÉUÉ ¥ÀÆtð «±ÁæAw ¥ÀqÉAiÀÄ®Ä 
À̧Æa¹gÀÄªÀÅzÀjAzÀ £À£ÀUÉ ªÀÄÄAUÀqÀªÁV ¥Àæ À̧Æw (ºÉjUÉ) gÀeÉ É̈ÃPÁVzÉ.  DzÀÝjAzÀ 

zÀAiÀÄªÀiÁr £À£ÀUÉ ºÉjUÉ gÀeÉAiÀÄ£ÀÄß ªÀÄAdÆgÀÄ ªÀiÁrPÉÆqÀ É̈ÃPÉAzÀÄ F ªÀÄÆ®PÀ 
vÀªÀÄä°è ¥Áæyð¹PÉÆ¼ÀÄîvÉÛÃ£É. 
 
 ªÉÊzÀågÀ ¥ÀvÀæªÀ£ÀÄß F ªÀÄ£À«AiÉÆA¢UÉ ®UÀwÛ¹ vÀªÀÄä CªÀUÁºÀ£ÉUÉ 
PÀ¼ÀÄ»¸ÀÄwÛzÉÝÃ£É. 
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 ªÀAzÀ£ÉUÀ¼ÉÆA¢UÉ, 
vÀªÀÄä «zsÉÃAiÀÄ¼ÀÄ, 

 
(©.J¸ï.gÁeÉÃ±Àéj) 

     (emphasis added) 
The said application for leave was replied to by the second 

respondent on 25.06.2019, by issuing a notice which reads as 

follows: 

“¸ÀASÉå:20256 DMA 31 TNAGT 2017-18  ¢£ÁAPÀ:25-06-2019 

:£ÉÆÃnÃ¸ï: 

«µÀAiÀÄ: PÀbÉÃj PÀvÀðªÀåPÉÌ UÉÊgÀÄ ºÁdgÁVgÀÄªÀ §UÉÎ 

G¯ÉèÃR:¤ªÀÄä gÀeÉ Cfð ¢£ÁAPÀ:03-06-2019 ºÁUÀÆ 11-06-2019. 

***** 

¥ËgÁqÀ½vÀ ¤zÉð±À£Á®AiÀÄzÀ vÁAwæPÀ ±ÁSÉAiÀÄ°è UÀÄwÛUÉ £ËPÀgÀgÁV 

JALJ¸ï JPïì¥Àmïð ºÀÄzÉÝAiÀÄ°è UÀÄwÛUÉ PÀgÁj£À M¥ÀàAzÀzÀ µÀgÀwÛUÉÆ¼À¥ÀlÄÖ 

PÀvÀðªÀå ¤ªÀð»¸ÀÄwÛgÀÄªÀ ²æÃªÀÄw ©.J¸ï.gÁeÉÃ±Àéj gÀªÀgÁzÀ ¤ÃªÀÅ ¥ËgÁqÀ½vÀ 

¤zÉð±À£Á®AiÀÄPÉÌ G É̄èÃTvÀ ¥ÀvÀæzÀ°è 2 wAUÀ¼À ªÀÄÄAUÀqÀ ºÉjUÉ gÀeÉAiÀÄ£ÀÄß PÉÆÃj 

À̧°è¹gÀÄªÀ CfðAiÀÄ£ÀÄß ¥Àj²Ã° À̧¯Á¬ÄvÀÄ.  UÀÄwÛUÉ £ËPÀgÀgÁzÀ ¤ªÉÆäA¢UÉ 

¢£ÁAPÀ:03-04-2019 gÀAzÀÄ ªÀiÁrPÉÆArgÀÄªÀ M¥ÀàAzÀzÀ ¥ÀæPÁgÀ wAUÀ½UÉ MAzÀÄ 

¢£ÀzÀ gÀeÉ ¸Ë® s̈Àå ¥ÀqÉzÀÄPÉÆ¼Àî®Ä CªÀPÁ±À«gÀÄvÀÛzÉ.  G½zÀAvÉ EvÀgÉ AiÀiÁªÀÅzÉÃ 

jÃwAiÀÄ gÀeÁ ¸Ë® s̈ÀåªÀ£ÀÄß ¥ÀqÀAiÀÄ®Ä UÀÄwÛUÉ PÀgÁj£À£ÀéAiÀÄ CªÀPÁ±À«gÀÄªÀÅzÀ®è.  

C®èzÉÃ ¥Àæ À̧ÄÛvÀ vÁAwæPÀ ±ÁSÉAiÀÄ°è JALJ¸ï JPÀìð¥Àmïð ºÀÄzÉÝAiÀÄ°è §ºÀ¼ÀµÀÄÖ 

PÉ® À̧UÀ¼À£ÀÄß ¤ªÀð» À̧ É̈ÃPÁVzÀÄÝ, ¤ªÀÄä UÉÊgÀÄ ºÁdgÁw¬ÄAzÁV PÀbÉÃj PÉ® À̧PÉÌ 

vÉÆAzÀgÉ GAmÁVzÉ.  DzÀPÁgÀt ²æÃªÀÄw ©.J¸ï.gÁeÉÃ±ÀéjgÀªÀgÁzÀ ¤ÃªÀÅ 

¢£ÁAPÀ:03-04-2019 gÀAzÀÄ ªÀiÁrPÉÆArgÀÄªÀ PÀgÁgÀÄ M¥ÀàAzÀzÀAvÉ JALJ¸ï 
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JPïì¥Àmïð ºÀÄzÉÝAiÀÄ°è ªÀÄÄAzÀÄªÀgÉAiÀÄ®Ä EaÑ¹zÀ°è F £ÉÆÃnÃ¸ï ¹éÃPÀj¹zÀ 3 

¢£ÀUÀ¼ÉÆ¼ÀUÁV PÀbÉÃj PÉ® À̧PÉÌ ºÁdgÁUÀvÀPÀÌzÀÄÝ.  ¤UÀ¢üvÀ CªÀ¢üAiÉÆ¼ÀUÉ vÁªÀÅ 

ºÁdgÁUÀ¢zÀÝ°è ¤ªÀÄUÉ JALJ¸ï JPÀì¥Àmïð ºÀÄzÉÝAiÀÄ°è ªÀÄÄAzÀÄªÀgÉAiÀÄ®Ä 

EZÉÒ¬ÄgÀÄªÀÅ¢®èªÉAzÀÄ ¥ÀjUÀtÂ¹ ¤AiÀÄªÀiÁ£ÀÄ¸ÁgÀ ªÀÄÄA¢£À PÀæªÀÄ 

dgÀÄV À̧¯ÁUÀÄªÀÅzÀÄ.” 

     (emphasis added) 
 

The reply of the second respondent is appalling and 

insensitive to the issue, the second respondent notwithstanding 

the condition of the petitioner intimidates the petitioner that if 

she does not report back to duties within three days, it would be 

construed that she is not willing to continue with the post and 

action would be taken.   

 
To this, the petitioner submitted a reply on 10.07.2019, 

which reads as follows: 

“UÉ,                                          ¢£ÁAPÀ:10-07-2019 

¤zÉÃð±ÀPÀgÀÄ, 
¥ËgÁqÀ½vÀ ¤zÉÃð±À£Á®AiÀÄ, 
É̈AUÀ¼ÀÆgÀÄ. 

 
ªÀiÁ£ÀågÉ, 

«µÀAiÀÄ: ¢£ÁAPÀ: 26-06-2019 gÀAzÀÄ ¤ÃrgÀÄªÀ £ÉÆÃnÃ¸ïUÉ À̧ªÀeÁ¬Ä¶ 

¸À°è¸ÀÄªÀ §UÉÎ. 
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G¯ÉèÃR: 1) F PÀbÉÃj ¥ÀvÀæ ¸ÀASÉå:20256 r.JA.J3nJ£Éfn, ¢:28-6-2019. 

     2) £À£Àß gÀeÉ CfðAiÀÄ ¢£ÁAPÀ: 03-06-2019 ºÁUÀÆ 11-6-2019. 

            3) ªÉÊzÀåQÃAiÀÄ ¥ÀæªÀiÁt¥ÀvÀæ ¢£ÁAPÀ:11-6-2019. 

===== 

  ªÉÄÃ®ÌAqÀ «µÀAiÀÄPÉÌ ¸ÀA§A¢ü¹zÀAvÉ ©.J¸ï.gÁeÉÃ±Àéj DzÀ £Á£ÀÄ 

¥ËgÁqÀ½vÀ ¤zÉÃð±À£Á®AiÀÄzÀ°è UÀÄwÛUÉ DzsÁgÀzÀ ªÉÄÃ¯É JA.L.J¸ï.JPïì¥Àmïð 

(£ÀUÀgÉÆÃvÁÜ£À PÉÆÃ±À) ºÀÄzÉÝAiÀÄ°è PÁAiÀÄð¤ªÀð»qÀÄwÛgÀÄvÉÛÃ£É.  ¢£ÁAPÀ 03-04-

2019 gÀ M¥ÀàAzÀzÀ ªÉÄÃgÉUÉ £À£Àß ¸ÉÃªÉAiÀÄ£ÀÄß MAzÀÄ ªÀµÀðzÀ CªÀ¢üUÉ 

ªÀÄÄAzÀÄªÀgȨ́ À̄ ÁVgÀÄvÀÛzÉ.  £Á£ÀÄ PÀbÉÃjUÉ C¤jÃQëvÀªÁV §AzÁUÀ ¢£ÁAPÀ 06-

07-2019gÀAzÀÄ RÄzÁÝV £ÉÆÃnÃ¸ï ¹éÃPÀj¹gÀÄvÉÛÃ£É. 

  FUÀ ºÁ° £Á£ÀÄ 8 wAUÀ¼À UÀ©üðtÂAiÀiÁVzÀÄÝ, G É̄èÃR(3)gÀ ªÉÊzÀåQÃAiÀÄ 

¥ÀæªÀiÁt¥ÀvÀæzÀ°è ªÉÊzÀågÀÄ, ºÀÄlÄÖªÀ ªÀÄUÀÄ«UÉ À̧A§A¢ü¹zÀAvÉ AiÀiÁªÀÅzÉÃ C»vÀPÀgÀ 

WÀl£ÉUÀ¼ÀÄ £ÀqÉAiÀÄzÀAvÉ, ¥ÀÆtð «±ÁæAw ¥ÀqÉAiÀÄ®Ä À̧Æa¹gÀÄªÀÅzÀjAzÀ, ªÉÊzÀågÀ 

À̧®ºÉ ªÉÄÃgÉUÉ gÀeÉAiÀÄ£ÀÄß PÉÆÃjgÀÄvÉÛÃ£É.  Elderly prime at 30-31 

weeks POG with threatened pre term labour is 

advised complete bed rest till delivery.  F ¥Àj¹ÜwAiÀÄ°è 

PÀbÉÃjUÉ PÀvÀðªÀåPÉÌ ºÀdgÁUÀ®Ä ¸ÁzsÀåªÁUÀzÉ EgÀÄªÀ »£Éß É̄AiÀÄ°è G É̄èÃR (2) gÀ 

¥ÀvÀæzÀ°è ªÀÄÄAUÀqÀ gÀeÉAiÀÄ£ÀÄß ¤ÃqÀ®Ä PÉÆÃj ªÀÄ£À« À̧°è¹gÀÄvÉÛÃ£É.  DzÀÝjAzÀ 

ªÀÄ£À«ÃAiÀÄ zÀÈ¶Ö¬ÄAzÀ £À£ÀUÉ gÀeÉAiÀÄ£ÀÄß ªÀÄAdÆgÀÄ ªÀiÁqÀ®Ä ªÀÄvÉÆÛªÉÄä 

PÉÆÃgÀÄvÉÛÃ£É. 

  ºÉjUÉ DzÀ £ÀAvÀgÀ ºÉjUÉ gÀeÉ ªÀÄÄV¹PÉÆAqÀÄ ¥ÀÄ£À: £Á£ÀÄ PÀvÀðªÀåPÉÌ 

ºÁdgÁUÀÄvÉÛÃ£É JAzÀÄ F ªÀÄÆ®PÀ «£ÀAw¹PÉÆ¼ÀÄîvÉÛÃ£É. 

 
 ªÀAzÀ£ÉUÀ¼ÉÆA¢UÉ, 
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EAw «zsÉÃAiÀÄ¼ÀÄ, 

(gÁeÉÃ±Àéj.©.J¸ï)” 

     (emphasis added) 
With the aforesaid reply, the petitioner also enclosed the 

medical certificates with regard to her problem.   

 
9. After her delivery, the petitioner represented to the 

second respondent to permit her to rejoin duties, the relevant 

portion of the representation reads as follows: 

 “gÀªÀjUÉ,       ¢£ÁAPÀ:05-08-2020 
 
¤zÉÃð±ÀPÀgÀÄ, 
¥ËgÁqÀ½vÀ ¤zÉÃð±À£Á®AiÀÄ, 
É̈AUÀ¼ÀÆgÀÄ. 

 
¬ÄAzÀ, 
²æÃªÀÄw gÁeÉÃ±Àéj ©J¸ï w/o 

²ªÀPÀÄªÀiÁgï J£ï.J¸ï 
#3442 §AlgÀ ¸ÀAWÀ ¸À«ð¸ï gÉÆÃqï, 
CwÛUÀÄ¥Éà ªÉÄmÉÆæÃ ¸ÉÖÃµÀ£ï ºÀwÛgÀ  
Dgï.¦.¹ ¯ÉÃOmï,  
É̈AUÀ¼ÀÆgÀÄ – 40. 

 
ªÀiÁ£ÀågÉÃ, 
 
«µÀAiÀÄ: ªÀÄ»¼Á £ËPÀgÀjUÉ (UÀÄwÛUÉ) ¸ÀPÁðgÀzÀ PÁAiÉÄÝAiÀÄ£ÀéAiÀÄ ºÀQÌ£À°èzÀÝ 

¥Àæ¸ÀÆw gÀeÉAiÀÄ£ÀÄß  
     ºÁUÀÆ UÀÄwÛUÉ DzsÁjvÀ JªÀiï.L.J¸ï JPïì¥Àmïð ºÀÄzÉÝAiÀÄ°è ªÀÄgÀÄ 

¤AiÀÄÄQÛUÉÆ½¹ CªÀPÁ±À ªÀiÁrPÉÆqÀ®Ä PÉÆÃgÀÄvÁÛ ªÀÄ£À«. 
---- 
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  ²æÃªÀÄw gÁeÉÃ±Àéj ©.J¸ï. w/o ²ªÀPÀÄªÀiÁgï J£ï.J¸ï ªÀAiÀÄ¸ÀÄì 
34 ªÀµÀð DzÀ £Á£ÀÄ 2009jAzÀ UÀÄwÛUÉ DzsÁjvÀ JªÀiï.L.J¸ï JPïì¥Àmïð 
¥ËgÁqÀ½vÀ ¤zÉÃð±À£Á®AiÀÄzÀ vÁAwæPÀ « s̈ÁUÀzÀ°è F »AzÉ ªÀ» 
¤ªÀð»¸ÀÄwÛzÀÄÝ 29-05-2019, 03-06-2019 ªÀÄvÀÄÛ 11-06-2019gÀ°è ºÉjUÉ 
gÀeÉUÁV Cfð ¸À°è¹zÀÄÝ (2009 jAzÀ ªÀiÁZïð – 2014 gÀªÀgÉUÉ UÀÄwÛUÉ 
DzsÁjvÀ AiÉÆÃd£Á ªÀiÁ»w C¢üPÁj ªÀÄvÀÄÛ K¦æ¯ï – 2014 jAzÀ 
2019gÀªÀgÉUÉ UÀÄwÛUÉ CªÀ¢üAiÀÄ°è UÀ©üðtÂAiÀiÁVzÀÄÝ, 2019-20£ÉÃ ¸Á°£À 
¢£ÁAR: 23-07-2019gÀAzÀÄ ¥Àæ¸ÀªÀ DVgÀÄvÀÛzÉ), ¢£ÁAPÀ: 25-06-2019gÀ 
¥ËgÁqÀ½vÀ ¤zÉÃð±À£Á®AiÀÄzÀ ªÀw¬ÄAzÀ eÁjUÉÆ½¹zÀÝ £ÉÆÃnÃ¹£À°è 
UÀÄwÛUÉ £ËPÀgÀgÁzÀ £À£ÀUÉ ¢:03-04-2019gÀAzÀÄ ªÀiÁrPÉÆArgÀÄªÀ M¥ÀàAzÀzÀ 
PÀgÁj£ÀAvÉ MAzÀÄ ¢£ÀzÀ gÀeÉ ¸Ë® s̈Àå ºÉÆgÀvÀÄ¥Àr¹ É̈ÃgÉ AiÀiÁªÀÅzÉÃ 
jÃwAiÀÄ gÀeÁ ¸Ë® s̈ÀåªÀ£ÀÄß ¥ÀqÉAiÀÄ®Ä UÀÄwÛUÉ PÀgÁj£À C£ÀéAiÀÄ 
CªÀPÁ±À«®èªÉAzÀÄ ºÁUÀÆ PÀZÉÃjAiÀÄ PÉ®¸ÀPÉÌ ºÁdgÁUÀ®Ä MAzÀÄ ªÉÃ¼É 
ºÁdgÁUÀ¢zÀÝ°è £À£ÀUÉ PÉ®¸À ªÀÄÄAzÀÄªÀgȨ́ À®Ä EµÀÖ EgÀÄªÀÅ¢®èªÉAzÀÄ 
¥ÀjUÀtÂ̧ À̄ ÁUÀÄªÀÅzÉAzÀÄ eÁjUÉÆ½¸À̄ ÁVgÀÄvÀÛzÉ.  ¢£ÁAPÀ:10-07-19gÀ°è 
vÁ£ÀÄ 8 wAUÀ¼À UÀ©üðtÂ DVzÀÄÝ ªÉÊzÀåQÃAiÀÄ ¸À®ºÉ ºÁUÀÆ ¥ÀæªÀiÁt 
¥ÀvÀæzÀAvÉ Elderly prime at 30-31 weeks POG with 

threatened pre term labour is advised complete 
bed rest till delivery  
DVgÀÄªÀÅzÀjAzÀ PÀvÀðªÀåPÉÌ ºÁdgÁUÀ®Ä ¸ÁzsÀå«gÀÄªÀÅ¢®èªÉAzÀÄ ªÉÄÃ¯ÁÌtÂ¹zÀ 
¢£ÁAPÀzÀ ¥ÀvÀæUÀ¼À°è PÉÆÃj ªÀÄAr¹zÁÝVAiÀÄÆ ¢£ÁAPÀ:29-08-2019gÀ°è £À£ÀUÉ 
w¼ÀÄªÀ½PÉ ¥ÀvÀæªÀ£ÀÄß ¤Ãr UÀÄwÛUÉ Ȩ́ÃªÉ¬ÄAzÀ ©qÀÄUÀqÉUÉÆ½ À̧®VzÉ JAzÀÄ 
eÁjUÉÆ½ À̧®ànÖgÀÄvÀÛzÉ. 
 
  ¢£ÁAPÀ:19-09-2019gÀ £À£Àß¥ÀvÀæzÀ°è £À£ÀUÉ ¢£ÁAPÀ:23-07-
2019gÀAzÀÄ s̈ÀzÁæªÀwAiÀÄ°è ¤UÀ¢üvÀ 9 wAUÀ½VAvÀ 1 wAUÀ¼À ªÀÄÄAavÀªÁV 
CAzÀgÉ 8£ÉÃ wAUÀ½£À°è ¥Àæ À̧ªÀ DVgÀÄvÀÛzÉ ( EzÀÄ £À£Àß ªÉÆzÀ®£ÉÃAiÀÄ ªÀÄUÀÄ 
DVgÀÄvÀÛzÉ), JAzÀÄ PÉÆÃj s̈ÀzÁæªÀw¬ÄAzÀ ¥ÀvÀæzÀ ªÀÄÆSÉÃ£À ªÀ À̧ÄÛ ¹ÜwAiÀÄ£ÀÄß 
w½¹ ªÀiÁ£À«ÃAiÀÄvÉ zÀÈ¶Ö¬ÄAzÀ £À£Àß ºÉjUÉ gÀeÉAiÀÄ£ÀÄß ªÀÄAdÆgÀÄ ªÀiÁr £À£Àß 
ªÀÄvÀÄÛ £À£Àß J¼É PÀÆ¹£À DgÉÊPÉ ªÀiÁrPÉÆ¼Àî®Ä CªÀPÁ±À ªÀiÁrPÉÆzÀ É̈ÃPÉAzÀÄ À̧ºÀ 
É̈ÃrPÉÆArgÀÄvÉÛÃ£É.  23-07-2019jAzÀ r Ȩ́A§gï -2019gÀªÀgÉUÀÆ 5 wAUÀ¼À 

ºÉjUÉ ªÀÄvÀÄÛ ªÀÄUÀÄ«£À ±ÀÄ±ÀÆæµÉUÁV £À£Àß£ÀÄß vÉÆqÀV¹PÉÆAqÀÄ ¢£ÁAPÀ:13-01-
2020 ªÀÄvÀÄÛ 23-01-2020gÀ°è ¥ÀÄ£À: ªÀÄ£À«UÀ¼À£ÀÄß À̧°è¹ ªÀiÁ£À«ÃAiÀÄvÉ 
zÀÈ¶Ö¬ÄAzÁUÀ®Æ £À£Àß£ÀÄß JªÀiï.L.J¸ï JPïì¥Àmïð UÀÄwÛUÉ Ȩ́ÃªÉAiÀÄ°è 
ªÀÄÄAzÀÄªÀgÉ À̧®Ä ¥ÀÄ£À: PÉÆÃjPÉÆArgÀÄvÉÛÃ£É. 
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  «¥ÀgÁå À̧ªÉAzÀgÉ £À£Àß ºÉjUÉ gÀeÉAiÀÄ ¸Ë® s̈ÀåUÀ¼À£ÀÄß PÁ£ÀÆ¤£À°è F 
PÉ¼ÀPÁtÂ¹zÀAvÉ CªÀPÁ±À«zÀÝgÀÆ À̧ºÀ ªÀiÁ£À«ÃAiÀÄvÉ ªÀÄvÀÄÛ ªÀÄ£ÀÄµÀåvÀézÀ 
»vÁzÀÈ¶Ö¬ÄAzÀ ªÀiÁrPÉÆArgÀÄªÀ PÉÆÃjUÉUÀ¼À£ÀÄß ¥ÀjUÀtÂ À̧zÉÃ ¢£ÁAPÀ:25-06-
2019 ªÀÄvÀÄÛ 29-08-2019gÀ £ÉÆÃnÃ¸ï ªÀÄvÀÄÛ w¼ÀÄªÀ½PÉ ¥ÀvÀæzÀ ªÀÄÄSÉÃ£À 
£Á£ÀÄ UÀÄwÛUÉ £ËPÀgÀgÁVzÀÄÝ MAzÀÄ ¢£ÀzÀ gÀeÉ ¸Ë® s̈Àå ºÉÆgÀvÀÄ ¥ÀqÀ¹ 
E£ÁåªÀÅzÉÃ EvÀgÀ ¸Ë® s̈ÀåUÀ¼À£ÀÄß ¥ÀjUÀtÂ À̧®Ä §gÀÄªÀÅ¢®èªÉAzÀÄ £À£Àß£ÀÄß UÀÄwÛUÉ 
Ȩ́ÃªÉ¬ÄAzÀ ©qÀÄUÉÆqÉUÉÆ½ À̧®ànÖgÀÄvÀÛzÉ. 

 
  À̧PÁðgÀzÀ°è gÀa À̧®ànÖgÀÄªÀ Maternity Benefit Act 

1961 PÁ¬ÄzÉ 1961 ªÀÄvÀÄÛ 2017gÀ CrAiÀÄ°è Ȩ́PÀë£ï 2gÀ 
(applicability of the act) CrAiÀÄ°è ªÀÄ»¼Á ¹§âA¢ 
/£ËPÀgÀgÀÄ/PÉ® À̧UÁgÀjUÉ ¥Àæ À̧Æw gÀeÉ ¸Ë® s̈ÀåªÀÇ CªÀgÀÄ AiÀiÁªÀÅzÉÃ jÃwAiÀÄ 
PÉ® À̧zÀ°è vÉÆqÀV¹PÉÆAr¢ÝgÀ° £ÉÃgÀªÁV CxÀªÁ ºÉÆgÀUÀÄwÛUÉ ªÀÄÄSÉÃ£À CªÀjUÉ 
¥Àæ À̧Æw gÀeÉ ¸Ë® s̈ÀåªÀÇ À̧PÁðgÀzÀ PÁAiÉÄÝAiÀÄ£ÀéAiÀÄ CªÀPÁ±À«gÀÄvÀÛzÉ.  
Protection of women in case she is fired by the 
employer after learning her pregnancy, Under Section 
12(Dismissal during absence or pregnancy) of the M.B 
act 1961 it is emphasized that any dismissal or 
discharge of a women during the pregnancy is 
unlawful and such employer can be punished under 

Section 21 (penalty for contravention of act by 
employers) of the Act. 
 ¸ÀPÁðgÀzÀ PÁAiÉÄÝAiÀÄ£ÀéAiÀÄ ªÀÄ»¼ÉUÉ «±ÉÃµÀªÁV UÀ©üðtÂ ¹ÛçÃAiÀÄjUÉ 
ªÉÄÃ¯ÁÌtÂ¹zÀ PÁAiÉÄÝAiÀÄ£ÀéAiÀÄ ¥Àæ¸ÀÆw gÀeÉAiÀÄ ¸Ë® s̈Àå«zÀÝgÀÆ ¸ÀºÀ 
¢£ÁAPÀ;25-06-2019gÀ £ÉÆÃnÃ¸ï£À°è £Á£ÀÄ UÀÄwÛUÉ ªÀÄ»¼Á £ËPÀgÀ¼ÁVzÀÄÝ 
£À£ÀUÉ AiÀÄªÀÅzÉÃ jÃwAiÀÄ gÀeÉ ¸Ë® s̈ÀåUÀ®Ä PÀgÁgÀÄ jÃwAiÀÄ°è 
EgÀÄªÀÅ¢®èªÉAzÀÄ »A§gÀºÀ ¤Ãr PÁ£ÀÆ£À£ÀÄß ªÀÄgÉªÀiÁa ¢£ÁAPÀ:29-08-
2019gÀ°è w¼ÀÄªÀ½PÉ ¥ÀvÀæ eÁj ªÀiÁr UÀÄwÛUÉ ¸ÉÃªÉ¬ÄAzÀ ©qÀÄUÀqÉUÉÆ½¹gÀÄªÀ 
§UÉÎ w½AiÀÄ¥Àr¹ vÀzÀ£ÀAvÀgÀ £Á£ÀÄ ºÀ®ªÁgÀÄ ¨Áj ªÉÄÃ¯ÁÌtÂ¹zÀAvÉ 
ªÀiÁ£À«ÃAiÀÄvÉ zÀÈ¶Ö¬ÄAzÁUÀ®Ä £À£ÀUÉ ¥Àæ¸ÀÆw gÀeÉAiÀÄ£ÀÄß PÉÆÃjzÁUÀ®Æ 
¥ÀjUÀtÂ̧ ÀzÉÃ »Ã£ÁAiÀÄªÁV UÀÄwÛUÉ PÉ®¸À¢AzÀ ºÉÆgÀ ºÁPÀ®ànÖgÀÄvÉÛÃ£É.” 

 
Notwithstanding all the aforestated correspondences and 

the representations of the petitioner seeking rejoining after her 
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delivery, the second respondent, not accepting any of these i.e., 

maternity leave applications or the representations for rejoining 

duties, passed an order on 29.08.2019, cancelling the contract 

that was subsistence between the parties for the last 10 years, 

on the ground that the leave applications of the petitioner which 

was on the ground of pregnancy could not be considered as she 

was a contract employee and in terms of the contract, her 

services were dispensed with.   It is here the cup of woe of the 

petitioner came to the brim only for the reason she opted to 

become a mother and sought maternity leave.   

 

11. Before I embark upon taking up the issue that has 

fallen for consideration on the facts narrated hereinabove, I feel 

it germane to take a walk in history to find emergence of the 

concept of maternity and child care.  The United Nations 

recognized rights of both women and children.  The foundation 

of those rights is contained in Article 1 of Universal declaration 

of Human Rights is ‘all human beings are born free and have 

equal dignity and rights’ these are inalienable.  Article 42 of the 
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Constitution of India depicts that the State shall make provision 

for securing just human conditions for work and maternity 

relief.  Therefore, the right of seeking maternity relief by way of 

leave springs from Article 42 of the Constitution of India.  Article 

45 of the Constitution of India directs that the State shall 

endeavour to provide early child care and education for all 

children until they complete six years.  Though the aforesaid 

Articles form Part IV of the Constitution i.e., Directive Principles 

of State Policy, the Apex Court in the case of OLGA TELLIS VS. 

BOMBAY MUNICIPAL CORPORATION reported in (1985) 3 SCC 

545 and subsequently, in the case of MOHINI JAIN (MS.) VS. 

STATE OF KARNATAKA reported in (1992) 3 SCC 666 has 

held that the directive principles are fundamentals in 

governance of the Country.  In MOHINI JAIN (MS.) (supra), the 

Apex Court has held that “The directive principles which are 

fundamentals in the governance of the country cannot be isolated from 

the fundamental rights guaranteed under Part III. These principles have 

to be read into the fundamental rights. Both are supplementary to each 

other. The State is under a constitutional mandate to create conditions in 
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which the fundamental rights guaranteed to the individuals under Part III 

could be enjoyed by all.”  Therefore, the State and its 

instrumentalities cannot deny its obligation to perform its duty 

as enshrined in the aforesaid Articles.  

 
12. The very issue as to whether a contract employee is 

entitled to maternity leave under the Maternity Benefit Act, 1961 

came up for consideration before the Apex Court in the case of 

MUNICIPAL CORPORATION OF DELHI VS. FEMALE WORKERS 

(MUSTER ROLL) AND ANOTHER reported in (2000) 3 SCC 224, 

wherein the Apex Court elaborately considering every facet of 

right of an employee notwithstanding the employee being on a 

nominal muster roll has held as follows; 

“6. Not long ago, the place of a woman in rural 

areas had been traditionally her home; but the poor 

illiterate women forced by sheer poverty now come out 

to seek various jobs so as to overcome the economic 

hardship. They also take up jobs which involve hard 

physical labour. The female workers who are engaged 

by the Corporation on muster roll have to work at the 

site of construction and repairing of roads. Their 
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services have also been utilised for digging of 

trenches. Since they are engaged on daily wages, 

they, in order to earn their daily bread, work even in 

an advanced stage of pregnancy and also soon after 

delivery, unmindful of detriment to their health or to 

the health of the new-born. It is in this background 

that we have to look to our Constitution which, in its 

Preamble, promises social and economic justice. We 

may first look at the fundamental rights contained in 

Part III of the Constitution. Article 14 provides that the 

State shall not deny to any person equality before law 

or the equal protection of the laws within the territory 

of India. Dealing with this article vis-à-vis the labour 

laws, this Court in Hindustan Antibiotics 

Ltd. v. Workmen [AIR 1967 SC 948 : (1967) 1 SCR 652 

: (1967) 1 LLJ 114] has held that labour to whichever 

sector it may belong in a particular region and in a 

particular industry will be treated on equal basis. 

Article 15 provides that the State shall not 

discriminate against any citizen on grounds only of 

religion, race, caste, sex, place of birth or any of them. 

Clause (3) of this article provides as under: 

“15. (3) Nothing in this article shall prevent 

the State from making any special provision 

for women and children.” 
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7. In Yusuf Abdul Aziz v. State of Bombay [AIR 

1954 SC 321 : 1954 SCR 930] it was held that Article 

15(3) applies both to existing and future laws. 

 

8. From Part III, we may shift to Part IV of the 

Constitution containing the Directive Principles of State 

Policy. Article 38 provides that the State shall strive to 

promote the welfare of the people by securing and 

protecting, as effectively as it may, a social order in 

which justice, social, economic and political shall 

inform all the institutions of the national life. Sub-

clause (2) of this article mandates that the State shall 

strive to minimise the inequalities in income and 

endeavour to eliminate inequalities in status, facilities 

and opportunities. 

 

9. Article 39 provides, inter alia, as under: 

“39. Certain principles of policy to be followed by 

the State.—The State shall, in particular, direct its 

policy towards securing— 

(a) that the citizens, men and women equally, have 

the right to an adequate means of livelihood; 

(b)-(c)*** 
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(d) that there is equal pay for equal work for both 

men and women; 

(e) that the health and strength of workers, men 

and women, and the tender age of children are not 

abused and that citizens are not forced by economic 

necessity to enter avocations unsuited to their age or 

strength; 

(f) ***” 

 

10. Articles 42 and 43 provide as under: 

“42. Provision for just and humane 

conditions of work and maternity relief.—The 

State shall make provision for securing just 

and humane conditions of work and for 

maternity relief. 

 

43. Living wage, etc., for workers.—The 

State shall endeavour to secure, by suitable 

legislation or economic organisation or in any 

other way, to all workers, agricultural, 

industrial or otherwise, work, a living wage, 

conditions of work ensuring a decent standard 

of life and full enjoyment of leisure and social 

and cultural opportunities and, in particular, 

the State shall endeavour to promote cottage 
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industries on an individual or cooperative basis 

in rural areas.” 

 

11. It is in the background of the provisions 

contained in Article 39, specially in Articles 42 and 43, 

that the claim of the respondents for maternity benefit 

and the action of the petitioner in denying that benefit 

to its women employees has to be scrutinised so as to 

determine whether the denial of maternity benefit by 

the petitioner is justified in law or not. 

 

12. Since Article 42 specifically speaks of “just and 

humane conditions of work” and “maternity relief”, the 

validity of an executive or administrative action in 

denying maternity benefit has to be examined on the 

anvil of Article 42 which, though not enforceable at 

law, is nevertheless available for determining the legal 

efficacy of the action complained of. 

 

13. Parliament has already made the Maternity 

Benefit Act, 1961. It is not disputed that the benefits 

available under this Act have been made available to 

a class of employees of the petitioner Corporation. But 

the benefit is not being made available to the women 

employees engaged on muster roll, on the ground that 
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they are not regular employees of the Corporation. As 

we shall presently see, there is no justification for 

denying the benefit of this Act to casual workers or 

workers employed on daily-wage basis. 

 

14. Section 2 of the Maternity Benefit Act, 1961 

deals with the applicability of the Act. Section 3 

contains definitions. The word “child” as defined in 

Section 3(b) includes a “stillborn” child. “Delivery” as 

defined in Section 3(c) means the birth of a child. 

“Maternity benefit” has been defined in Section 3(h), 

which means the payment referred to in sub-section 

(1) of Section 5. “Woman” has been defined in clause 

(o) of Section 3 which means “a woman employed, 

whether directly or through any agency, for wages in 

any establishment”. “Wages” have been defined in 

clause (n) of Section 3 which provides, inter alia, as 

under: 

“3. (n) ‘wages’ means all remuneration paid 

or payable in cash to a woman….” 

 

15. Section 5 provides, inter alia, as under: 

“5. Right to payment of maternity benefit.—

(1) Subject to the provisions of this Act, every 

woman shall be entitled to, and her employer 
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shall be liable for, the payment of maternity 

benefit at the rate of the average daily wage for 

the period of her actual absence, that is to say, 

the period immediately preceding the day of 

her delivery, the actual day of her delivery and 

any period immediately following that day. 

Explanation.—For the purpose of this sub-

section, the average daily wage means the 

average of the woman's wages payable to her 

for the days on which she has worked during 

the period of three calendar months 

immediately preceding the date from which she 

absents herself on account of maternity, the 

minimum rates of wages fixed or revised under 

the Minimum Wages Act, 1948 or ten rupees, 

whichever is the highest. 

(2) No woman shall be entitled to maternity 

benefit unless she has actually worked in an 

establishment of the employer from whom she 

claims maternity benefit, for a period of not less 

than eighty days in the twelve months 

immediately preceding the date of her expected 

delivery: 

*** 
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Explanation.—For the purpose of calculating 

under this sub-section the days on which a 

woman has actually worked in the 

establishment, the days for which she has 

been laid off or was on holidays declared 

under any law for the time being in force to be 

holidays with wages during the period of 

twelve months immediately preceding the date 

of her expected delivery shall be taken into 

account. 

(3) The maximum period for which any 

woman shall be entitled to maternity benefit 

shall be twelve weeks of which not more than 

six weeks shall precede the date of her 

expected delivery: 

***” 

16. The Objects and Reasons as set out in 

Government of India Gazette, Part II, Section 2, dated 

6-12-1960 (p. 817), provide as under: 

“This clause entitles a woman to receive 

maternity benefit at the rate of her average 

daily wage subject to a minimum of seventy-

five naye paise per day for a maximum period 

of 12 weeks, including six weeks following the 

day of her delivery. The qualifying condition is 
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employment for 240 days in the 12 months 

immediately preceding the expected date of 

delivery, but there is no such restriction as to 

entitlement in the case of an immigrant woman 

who is pregnant when she first arrives in 

Assam.” 

 

17. With regard to the period of 240 days, the 

Select Committee remarked as under: 

“The Committee are of the view that the 

qualifying condition of employment for a period 

of 240 days during the 12 months immediately 

preceding the expected date of delivery to 

entitle a worker to maternity benefit is too 

rigorous and the period should be reduced to 

160 actual working days inclusive of the period 

of ‘lay-off’, if any.” 

 

18. Section 5-A provides that if the Employees' 

State Insurance Act, 1948 is applied or becomes 

applicable to the establishment where a woman is 

employed, such woman shall continue to be entitled to 

receive the maternity benefits under this Act so long as 

she does not become qualified to claim maternity 

benefits under Section 50 of that Act. 
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19. It may be stated that Section 50 of the 

Employees' State Insurance Act, 1948 provides as 

under: 

“50. Maternity benefit.—The qualification of 

an insured woman to claim maternity benefit, 

the conditions subject to which such benefit 

may be given, the rates and period thereof 

shall be such as may be prescribed by the 

Central Government.” 

 

20. Section 5-B of the Maternity Act speaks of 

payment of maternity benefit in certain cases. Section 

6 provides notice of claim for maternity benefit and 

payment thereof. Section 8 provides that every woman 

entitled to maternity benefit under this Act shall also 

be entitled to receive from her employer a medical 

bonus of 250 rupees, if no pre-natal confinement or 

post-natal care is provided by the employer free of 

charge. 

 

21. Section 9 contemplates leave for miscarriage or 

medical termination of pregnancy. Section 9-A 

contemplates leave for tubectomy operation whereas 
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Section 10 provides for leave for illness arising out of 

pregnancy, delivery, premature birth of a child or 

miscarriage. Section 11 provides as under: 

“11. Nursing breaks.—Every woman 

delivered of a child who returns to duty after 

such delivery shall, in addition to the interval 

for rest allowed to her, be allowed in the course 

of her daily work two breaks of the prescribed 

duration for nursing the child until the child 

attains the age of fifteen months.” 

 

22. Section 12, which contains a very 

significant prohibition in regard to the service of 

a woman employee, provides as under: 

“12. Dismissal during absence or 

pregnancy.—(1) When a woman absents 

herself from work in accordance with the 

provisions of this Act, it shall be unlawful 

for her employer to discharge or dismiss 

her during or on account of such absence 

or to give notice of discharge or dismissal 

on such a day that the notice will expire 

during such absence, or to vary to her 

disadvantage any of the conditions of her 

service. 
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(2)(a) The discharge or dismissal of a 

woman at any time during her pregnancy, if 

the woman but for such discharge or dismissal 

would have been entitled to maternity benefit 

or medical bonus referred to in Section 8, shall 

not have the effect of depriving her of the 

maternity benefit or medical bonus: 

Provided that where the dismissal is for any 

prescribed gross misconduct, the employer 

may, by order in writing communicated to the 

woman, deprive her of the maternity benefit or 

medical bonus or both. 

(b) Any woman deprived of maternity benefit 

or medical bonus, or both, or discharged or 

dismissed during or on account of her absence 

from work in accordance with the provisions of 

this Act, may, within sixty days from the date 

on which order of such deprivation or discharge 

or dismissal is communicated to her, appeal to 

such authority as may be prescribed, and the 

decision of that authority on such appeal, 

whether the woman should or should not be 

deprived of maternity benefit or medical bonus, 

or both, or discharged or dismissed shall be 

final. 
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(c) Nothing contained in this sub-section 

shall affect the provisions contained in sub-

section (1).” 

23. This section prohibits dismissal of a 

woman employee during or on account of her 

absence on maternity leave. It ensures that the 

conditions of her service would not be varied to 

her disadvantage during her absence. 

 

24. Contravention of the provisions of this Act 

has been made an offence under Section 21 of 

the Act which provides as under: 

“21. Penalty for contravention of Act by 

employer.—(1) If any employer fails to pay 

any amount of maternity benefit to a 

woman entitled under this Act or 

discharges or dismisses such woman 

during or on account of her absence from 

work in accordance with the provisions of 

this Act, he shall be punishable with 

imprisonment which shall not be less than 

three months but which may extend to one 

year and with fine which shall not be less 

than two thousand rupees but which may 

extend to five thousand rupees: 
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Provided that the court may, for sufficient reasons 

to be recorded in writing, impose a sentence of 

imprisonment for a lesser term or fine only in lieu of 

imprisonment. 

(2) If any employee contravenes the 

provisions of this Act or the rules made 

thereunder, he shall, if no other penalty is 

elsewhere provided by or under this Act for 

such contravention, be punishable with 

imprisonment which may extend to one year, or 

with fine which may extend to five thousand 

rupees, or with both: 

Provided that where the contravention is of 

any provision regarding maternity benefit or 

regarding payment of any other amount and 

such maternity benefit or amount has not 

already been recovered, the court shall, in 

addition, recover such maternity benefit or 

amount as if it were a fine and pay the same to 

the person entitled thereto.” 

 

25. Cognizance of offences has been provided for in 

Section 23, which is reproduced as under: 

“23. Cognizance of offences.—(1) Any 

aggrieved woman, an office-bearer of a trade 
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union registered under the Trade Unions Act, 

1926 of which such woman is a member or a 

voluntary organisation registered under the 

Societies Registration Act, 1860 or an 

Inspector, may file a complaint regarding the 

commission of an offence under this Act in any 

court of competent jurisdiction and no such 

complaint shall be filed after the expiry of one 

year from the date on which the offence is 

alleged to have been committed. 

(2) No court inferior to that of a Metropolitan 

Magistrate or a Magistrate of the first class 

shall try any offence under this Act.” 

 

26. Section 27 deals with the effect of laws and 

agreements inconsistent with this Act. Sub-section (1) 

provides that the provisions of this Act shall have 

effect notwithstanding anything inconsistent therewith 

contained in any other law or in the terms of any 

award, agreement or contract of service. Sub-section 

(2) of this section, however, provides that it will be 

open to a woman to enter into an agreement with her 

employer for granting her rights or privileges in respect 

of any matter which are more favourable to her than 

those she would be entitled to under this Act. 
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27. The provisions of the Act which have been 

set out above would indicate that they are 

wholly in consonance with the Directive 

Principles of State Policy, as set out in Article 39 

and in other articles, specially Article 42. A 

woman employee, at the time of advanced 

pregnancy cannot be compelled to undertake 

hard labour as it would be detrimental to her 

health and also to the health of the foetus. It is 

for this reason that it is provided in the Act that 

she would be entitled to maternity leave for 

certain periods prior to and after delivery. We 

have scanned the different provisions of the Act, 

but we do not find anything contained in the Act 

which entitles only regular women employees to 

the benefit of maternity leave and not to those 

who are engaged on casual basis or on muster 

roll on daily-wage basis. 

      (emphasis supplied) 

The Apex Court was considering the Maternity Benefit Act, 

1961, which has now undergone certain amendments, that 

which are germane for the case at hand are extracted hereunder 

for the purpose for ready reference.   
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“THE MATERNITY BENEFIT (AMENDMENT) ACT, 2017 
No.6 of 2017 

27thMarch, 2017 

 
An Act further to amend the Maternity Benefit Act, 

1961. 

 
Be it enacted by Parliament in the Sixty-eight year 

of the Republic of India as follows:- 

 
(1) This Act may be called the Maternity Benefit 

(Amendment) Act, 2017. 

 
(2) It shall come into force on such date as the 

Central Government, by notification in the Official 

Gazette, appoint: 

 
Provided that different dates may be appointed for 

different provisions of this Act and any reference in any 
such provision to the commencement of this Act shall be 

construed as a reference to the coming into force of that 
provision.  

 
2. In the Maternity Benefit Act, 1961 (hereinafter 

referred to as the principal Act), in section 3 after clause 

(b), the following clause shall be inserted, namely:- 
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‘(ba) “Commissioning mother” means a biological 
mother who uses her egg to create an embryo implanted 
in any other woman’.  

 

(A) In sub-section (3) –  
 

(i) For the words “twelve weeks of which not 
more than six weeks”, the words “twenty-six 
weeks of which not more than eight weeks” shall 
be substituted.  
 

(ii) after sub-section (3) and before the first 
proviso, the following proviso shall be inserted, namely:- 
 

“Provided that the maximum period entitled to 
maternity benefit by a woman having two or more than 

two surviving children shall be twelve weeks of which 
not more than six weeks shall precede the date of her 
expected delivery,”; 
 

(iii) in the first proviso, for the words “Provided 
that” the words “Provided further that” shall be 

substituted; 
 
(iv) in the first proviso, for the words “Provided 

further that”, the words, “Provided also that” shall be 
substituted; 

 
(B) After sub-section (3), the following sub-section 

shall be inserted, namely. - 

 
“(4) A woman who legally adopts a child below 

the age of three months or a commissioning mother 

shall be entitled to maternity benefit for a period of 
twelve weeks from the date the child is handed over to 
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the adopting mother or the commissioning mother, as 
the case may be. 

 
(5) In case where the nature of work assigned to a 

woman is of such nature that she may work from home, 
the employer may allow her to do so after availing of the 
maternity benefit for such period and on such conditions 
as the employer and the woman may mutually agree.” 
 

In terms of the afore-extracted mandate of the statute viz., 

the Amendment Act of 2017, a pregnant woman is entitled to 

maternity leave for a period 26 weeks which would come to 6 

months and 15 days. 

 

13. In terms of the afore-extracted Act and the judgment of 

the Apex Court (supra), the petitioner was entitled to maternity 

leave of six months in all in terms of the amended Act of 2017 

(supra).  The action of the second respondent cannot be 

countenanced, as maternity or the Act does not classify or 

qualify a mother to be, a government servant, temporary 

employee, employee on contract basis or an employee on daily 

wages.  The order impugned infers such an harrowing 

classification.   
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14. The afore-extracted judgment of the Apex Court is 

followed by a Co-ordinate Bench of this Court in writ petition 

No.44563/2013 disposed on 05.09.2018, concerning a contract 

employee and the said order of the Co-ordinate Bench is 

affirmed by the learned Division Bench of this Court in writ 

appeal No.3259/2018 and the learned Division Bench of this 

Court while dismissing the appeal has held as follows:- 

 
“13. As stated earlier, the termination of the first 

respondent from employment is only on the 

ground that the first respondent is not entitled to 

Maternity Leave. Therefore, apart from directing 

payment of salary to the first respondent during 

the period of Maternity Leave, for the further 

period till the date of reinstatement, the appellant  

and the Deputy Commissioner have been directed 
to pay 25% back-wages to the first respondent. 
  
14. In the normal course, the first respondent 

would have been entitled to full back-wages. 

However, the learned Single Judge has, perhaps, 

taken a liberal view as the first respondent was a 

contractual employee. Therefore, it is impossible to 

find fault with the view taken by the learned 
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Single Judge which is consistent with the law laid 

down by the Apex Court.  

 
15. The order of reinstatement has been made 

against the Deputy Commissioner. The State or 

the Deputy Commissioner has not challenged the 

impugned order.  As even the appellant declined 

to grant Maternity Leave as a matter of right and 

even on humanitarian grounds, the order of 

payment of back-wages is rightly made both 

against the appellant-Town Municipal Council and 

the Deputy Commissioner. As the order of 

reinstatement has been passed against the 

Deputy Commissioner, the appellant cannot be 

aggrieved by the same.”  

 
The learned Division Bench while dismissing the appeal 

has observed that the learned Single Judge was right in 

directing reinstatement with 25% back wages and it also 

observed that the grant of full back wages would be the 

appropriate remedy and also held that the learned Single Judge 

has taken a liberal view as the respondent/employee was a 

contract employee.  
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15. In terms of afore-narrated facts of the case, the Act and 

the judgment of the Apex Court as followed by this Court in the 

aforesaid judgments, the writ petition deserves to succeed.  The 

petitioner in her representation seeking rejoining to duties refers 

to the act and the judgments rendered by this court supra and 

notwithstanding this being brought to the notice of the second 

respondent the order impugned is passed ostensibly on the 

ground the petitioner had sought maternity leave which was not 

available in terms of the contract between the parties.  

Therefore, it is a fit case where, apart from granting back wages 

to the petitioner, in the peculiar facts, the second respondent 

will have to be mulcted with exemplary costs.   

 
16. Before I say omega, I wish to emphasize that men 

who man such offices become insensitive to the issue of the 

kind that is alleged in the petition, it would become “power 

at wrong hands”.   
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17. For the praefatus reasons, the following: 

ORDER 

a. The writ petition is allowed with costs of Rs.25,000/- 

payable to the petitioner.  

b. The impugned notice dated 29.08.2019, of the second 

respondent is quashed. 

c. The petitioner shall be reinstated to the post that she 

held earlier with 50% back wages from the date of 

cancellation of appointment till the date of 

reinstatement. 

d. The State shall pay costs to the petitioner and recover 

the same from the Officer who passed the order 

impugned, in accordance with law. 

e. The second respondent shall comply with the order of 

reinstatement of the petitioner with payment of costs, 

within two weeks from the date of receipt of the copy of 

the order. 

 Sd/- 
JUDGE 

nvj/CT:MJ  
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