IN THE HIGH COURT OF KARNATAKA AT BENGALURU
(Original Jurisdiction)

Writ Petition Noxq w9 /2021

BETWEEN
B. Subbaya Rai,
s/o Late |. Rama Rai,

Advocate,
Aged 56, Years,
Ichalampady House,

Kumbla,
Kasargod District,
Kerala State

And also
11, Tej Towers,

Jyothi Circle
Mangaluru
D.K District 575001
: Petitioners

AND
- Union of India

Rept. By its Secretary,

Dept. of Home Affairs,

National Stadium.

India Gate
- New Delhi- 110 001

. The State of Karnataka
Rept., by its Secretary
Department of Health and Family Welfare

Vidhana Soudha,
Bengaluru — 560 001.

. The Deputy Commissioner/
President District Disaster Management Authority

Dakshina Kannada

Mangaluru,
D.K. District. 575001

Respondents

MEMORANDUM OF WRIT PETITION
UNDER ARTICLES 226 & 227 OF CONSTITUTION OF INDIA

i

The petitioner submits as follows —

1. The petitioner is a practicing advocate having 33 years of practice at

Mangaluru courts who is a resident of Kasaragod District of Kerala State.

The petitioner is also a public spirited person and former chairman of Kerala
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This writ petition 15 filed by way of public interest Iﬁlg_m|

residents of Karnataka Kerala
nd as well as Dakshina

Tulu Academy

on behalf of the society al large who are the

hoarder areas In and around of the border areas a

nd Kasaragod District of Kerala r

Kannada district of Karnataka Stlate a

v of the Aadhar card of the petitioner and as well as the copy

The copy
enrolment card issued by the Karnataka State Bar Council are produced

herewith & marked as ANNEXURE ‘A& B'.
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2 The Dakshina Kannada and Kasaragod Districts of Karnataka &

Kerala state respectively known as Gadinaada Karnataka. F!.

court is travelling frequently to-Kera astafegaa

details of the Kerala and Karnataka borders are men Ttioned as her

| Borders closed (Check Posts)
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ng the land route to the

It is submitted that all these borders are connecti
and more

a Kannada distnict

Karnataka and Kerala state including Dakshin
It is submitted that the border areas are the

particularly Mangaluru city
ance facilities are provided for

remote places where no immediate ambul

medical purpose. It is submitted that the inhabitants borde
and districts such as Sullia.

r area are mainly

depended upon the Karnataka taluk places
Puttur, coorg, Mangaluru etec for all purposes.

3 It is submitted that due to Covid-19 the central and state guvernment
have taken suitable measures in order to prevent the spreading of the
closure of the

above said disease by lock down procedure including the
It is

border areas of each state including Kerala and Karnataka borders.

submitted that the 1% respondent Union of India has issued the Unlock-4
standard operating procedure (SOP) under the 'pawers conferred under
Disaster Management Act 2005 and issued various guidelines and also

orders. The copy of the order/guideline dated 27/01/2021 (Unlock — 4)
issued by the 1°' respondent is produced herewith & marked 4
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It is submitted that pursuant to the ah& K
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kasaragod district to enter into Dakshina

said Act. The

> 3 M
movements of the public frot

the
«annada district by exercising power under Sec.34 of th

impugned order passed by the 1" respondent is contrary to the guidelines gufd.“m
issued by the 1% respondent and also the circular issued by the state e S
government. The power exercised by the 3 respondent is SoTiEty 104 !
Act and its procedure and also the above said order, guideline and circular. Eﬂﬂ!ulﬂ
The copy of the above said order bearing No, CALCR 3™ "'F
45/2021/128059/B2/2 dated 18/02/2021 is produced herewith & marked as mi
ANNEXURE ‘E’. ) vulnera 3

5. It Is submitted that, by the impugned order the public at large who are
residing in the border areas who are depending upon the road transport as
a means of their livelihood, education trade and commerce and health are

Jeopardized and their free movements to travel and other a:thrit_iﬁa;wﬁﬁaﬁ

the part of their fundamental rights are curtailed by |mpugned order.
impugned order is allowed to continue the fundameh'ta_l nghtsr |'

under the Constitution of India will be infringed.

6. Therefore the petitioner is filing this Writ Petition in tl

th
ere being any effective and efficacious alternative reme

.....

has not filed any other writ petition on the a ne ¢z
; Imw:nmm n‘im:-mnntn.‘t&f tre ’1‘--'

no other legal proceeding pending bef@.;g,;g Y
r@@:‘a Hence ﬂ-ug petition is ﬁfﬂd on the. 1

Es{f’h
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as (o be followed before any

an for disasier

Sec. 31 deals with the pl

measures are taken in that regard
ade after

an shall be m

management of every district of the state and such p!
ower vested with the

consultation with the local authorities. The Sec 34 1s a p
traffic and also control and

ra
3™ respondent to control and restrict vehicle
d departure from a

restrict entry of any person into, his movements within an
the above said provisions it

vulnerable or affected area. From the reading of
e has to be

is clear that Sec.34 is not an independent power but the sam
d under Sec.30 to 33

exercised after following the procedures contemplate
ued by the national authority and

and In accordance with the guidelines iss
the state authority in this regard. The guidelines issued by the central
government and the circular issued by the state government does not restrict
the movement of the public by closer of borders but the same lays down

certain procedures such as production of RT-PCR negative reports. It is
submitted that except these restrictions there is no guideline or circular 1o

b

restrict the movement of the public and society at large by closing all the
borders and check posts by leaving open only 5 check posts as mentioned in
the order. Hence the impugned order is liable to be set aside.

8. It is submitted that the impugned order passed by the 3™ respondent

is contrary to and in derogation with Article 19(d) of Constitution of India.

The Constitution provides a fundamental right to every citizen to move freely

throughout the territory of India. Therefore the 3 respondent without any
valid reason and contrary to the circulars more so when there is no lock
down SOP in existence cannot abridge the fundamental right of the citizens

The above said order also indirectly abridges right to trade, profession and
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GROUND FOR INTRIM RELIEFE
11.  During the pendency of above writ petition it is just and necessary to
grant the interim relief staying the operation of the impugned order passed
by the 3™ respondent. If the interim order is allowed to continue the
fundamental rights of the society at large will be infringed and there Ry

affecting the socio economic rights of the citizens. If the interim order is not
granted the petitioner and the general public would be put to great hardship
& injury on the other hand no prejudice will be caused to the respondents.

PRAYER

Wherefore, it is prayed that this Hon'ble Court may be pleased to —

) Issue a Writ of Certiorari and quash the impugned order dated
18/02/2021 bearing No. CAL.CR 45/2021/128059/B2/4 passed by the
3" respondent produced vide Annexure-E to the writ petition and;

i) Issue such other writ, order or direction as deemed fit in the
circumstances of the case.

INTERIM PRAYER .

During the pendency of above writ petition it is just and nec
the operation of impugned order dated 18/02/2021 bearing No. C/
45/2021/128059/B2/2 passed by the 3 respondent prc
Annexure-E to the writ petition in so far as it ralatas :—tﬁ
movements of the public by closing the borders ax: r eck

disposal of the writ petition; and

i b o

Pass such other interim order or direction a:

circumstances of the case.

Bengaluru
Date:
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