IN THE HIGH COURT OF KARNATAKA AT BENGALURU
DATED THIS THE 20T DAY OF SEPTEMBER, 2021 l\R/
BEFORE
THE HON'BLE MR. JUSTICE M. NAGAPRASANNA

CRIMINAL PETITION No.3171/2018

BETWEEN:

B. V. BYRE GOWDA
S/O VENKATE GOWDA
AGED ABOUT 53 YEAKS,
RESIDING AT NO.243
K.R.LAYOUT,
HOSAKOTE TOWN
BENCGALURU RURAL DISTRICT - 562 114.
... PETITIONER

(BY SRI SANDESH J.CHOUTA, SR. ADVOCATE FOR
SRI KARTHIK V., ADVOCATE (VIDEO
CONFERENCING)!

AND:
1. NISAR AHMED
S/O NAZEER AHMED
AGED ABOUT 55 YEARS,
MUNICIPAL COMMISSIONER AND
HEAD OF FLYING SQUAD FOR ELECTION,
HOSAKOTE LEGISLATIVE ASSEMBLY
178, BENGALURU RURAL DISTRICT - 562 114.

2. STATE OF KARNATAKA
BY HOSAKOTE POLICE STATION,
HOSAKOTE,
BENGALURU RURAL DISTRICT



REPRESENTED BY STATE
PUBLIC PROSECUTOR
DR AMBEDKAR VEEDHI
BENGALURU - 560 001.
... RESPONDENTS

(BY SRI S.BALAN, ADVOCATE FOR R1 {PHYSICAL
HEARING);
SMT.NAMITHA MAHESH B.G., HCGP FCR R2
(PHYSICAL HEARING))

THIS CRIMINAL PETITION IS Fil.ED UNDER SECTION
482 OF CODE OF CRIMiINAL PROCEDUPRE PRAYING TO
QUASH THE FIR UNDER INVESTIGATION VIDE
ANNEXURE-A IN CR.NO.224/2018 REGISTERED BY
HOSAKOTE P.S., FOR THZ OFFENCE 504, 332, 353 OF IPC
ON THE FILE OIF THE PRINCIPAL CIVIL JUDGE (Sr. Dn.)
AND CJM, HOSAKOTE, BANGALCORE RURAL DISTRICT IN
THE INTEREST Of JUSTICE AND ETC.,

THIS CRIMINAL PETITION HAVING BEEN HEARD
AND RESERVED FOR ORDERS ON 02.09.2021, COMING

ON FOR PRONOUNCEMENT THIS DAY, THE COURT MADE
THE FOLLOWING :-

ORDER
Petitioner in this criminal petition calls in question
proceedings instituted before the Principal Civil Judge
(Sernior Division) & Chief Judicial Magistrate, Hosakote,
Beingaluru Rural District in crime No.224 of 2018,
registered at Hoskote Police Station for offences
punishable under Sections 504, 332 and 353 of the Indian

Penal Code, 1860.



2. The case projected by the prosecution Is as
follows:-

In the year 2018, at the tirne wrien elections tec tre
Karnataka Legislative Assembly were notified, the activities
of election were at large. On 18-04-2018, the
complainant/1%* respondent registered a complaint before
the Hosakote Police Station alleging that he was appointed
as the Head of a Flying Sqguad of the election duty and on
the morning of that day, Eharathiya Janatha Party had put
up lot of buntings on tihe occasion of the arrival of Sri Amit
Shah. This according to the complainant was without
authorization. It is his further case that, buntings so put
up uhautnorisedly were ordered to be removed by a Health
Inspector of the Municipality at Hosakote by name, Miss
Nusrat Banu. The Health Inspector alleged that she along
with her staff viz., Mr. V. Nagaraj, Mr. Chennakeshava,
Mr. Ramesh and Mr. Ashok went to J.C.Circle at 6.45 a.m.
and removed few buntings. At that point of time, the

allegation is that, the petitioner who is the leader of the



BJP in the locality obstructed for removal of buntings. Thiz
was informed by Miss Nusrat Banu to the complainant on

telephone being made at 7.45 a.m.

3. On such information, it is the case of the
complainant that he went to J.C. Circle along with other
staff for removing unauthorized buntings and it is at that
point of time, tiie petitioner alorig with cothers abused the
Officers with filthy werds and trnie further allegation is that,
one Ashok, a rasident of Kammavaripete assaulted the

complainant witri hand.

4. On the basis of the incident which took place
between 6 a.m. and 9 a.m., a complaint came to be
registered bv the complainant Mr.Nisar Ahmed at 9
a.m. in Crinre No0.223 of 2018 alleging offences punishable
under Section 127A of the Representation of People Act,
1951 and 1988, Section 3 of the Karnataka Open Place
Disfigurement Act, 1951 and 1981 (for short ‘the

Disfigurement Act’) and Section 171H of the Indian Penal



Code, 1860. The accused in the complaint were workers of

BJP to be known.

5. On the same incident of the same time, the very
same complainant registers another complaint which
became Crime No.224 of 2018. Tie allegation is for the
offences punishable under Section 504, 332 and 353 of the
IPC. The time of the incident was at 7.45 a.m. to 7.50
a.m. and tne complaint is registered at 9.15 a.m.
Therefore, for an incident that took place between 6 a.m.
and 9 a.m. two separate complaints are registered on the
very same incident cf removal of buntings by the very
same complainant. It is these proceedings instituted by
registration of FIR in Crime No.224 of 2018 that is called in
question in the subject criminal petition. Insofar as Crime
No.223 of 2018, it is submitted that there is substantial

nrogress in the case and is at the stage of evidence.

6. Heard Sri Sandesh J]. Chouta learned senior
Advocate for Sri Karthik V., learned counsel for the

petitoner; Sri S.Balan, learned counsel for respondent No.1



and Smt. Namitha Mahesh B.G., learned Higih Court

Government Pleader for respondent No.2.

7. The learned senior Advocate, Sri Sandech
J.Chouta, would submit that tihe time of offence, nlace of
offence and the incident which has triggered in registering
the complaints, all of them pappened between 6 a.m. and
9 a.m. Therefore, theie can be enly one complaint on this
incident and thare cannct be rnuitiple complaints for a
solitary inciderit. The cominiaint against the petitioner was
for obstruction whiie removing buntings. This complaint
was registered at © a.m. which became Crime No.223 of
2018. Another complaint is registered at 9.15 a.m. which
cecame Crinte No.224 of 2018, on the very same incident.
Learned senior counsel would submit that it is not
permissibie in law as in terms of Section 154 Cr.P.C.,
which deals with registration of a complaint and an FIR,
there can be only one FIR against one incident and he

would place reliance upon the judgments in the cases of



()

(i)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

T.T.ANTONY v. STATE OF KERALA AND
OTHERS - (2001) 6 SCC 181;

UPKAR SINGH v. VED PRAKASH AND
OTHERS - (2004) 13 SCC 2¢2;

BABUBHAI v. STATE CF GUJARAT ARD
OTHERS - (2010) 12 SCC 254;

SURENDER KAUSHIK AND OTHERS .
STATE OF UTTAR PRAPLESH AND OTHERS -
(2013) 5 SCC 148;

AN]1U CHAUDHARY 'a STATE OF
UTTARPRADESH AND ANOTHER - (2013) 6
SCC 384

P.SREE KUMAR v. STATE OF KERALA AND
OTHERS - (2018) 4 SCC 579;

ARNAB RARJAN GOSWAMI v. UNION OF
INDIA AND OTHERS - (2020) 14 SCC 12;
and

KRISHNA LAL CHAWLA v. STATE OF U.P -
(2021) 5 SCC 435.

8. On the other hand, the learned counsel appearing

tor the complainant/respondent No.1 would submit that

two FIRs are permissible on 2 incidents as they are for

different allegations - one which happened when the

buntings were sought to be unauthorizedly put up



incurring offences under the Representation of Peobnle Act
or the Disfigurement Act. Staff/Officers were ascaul'ted
which was at 7.45 a.m. and this became a second FIR.
That the period of incident is the same, place of incident is
the same and the complainant is the same but two
complaints can be registered, is the emphatic submission
of the learned counsel and would fuirther submit that this is
a matter for tria! and this Court should not interfere at this
stage of trial. The learnad courisei would place reliance
upon the judgments in the cases of:
(i) MA30QJ XUMAR v. STATE OF UTTARAKHAND -
(2019) 5 SCC 663;
(ii) RAM LAL NARANG v. STATE (DELHI ADMIN)
- (1279) 2 SCC 322;
(iii) ANJU CHAUDHARY v. STATE OF U.P. -
(2013) 6 SCC 384;
(iv) SURENDAR KAUSHIK AND OTHERS v. STATE
OF U.P. - (2013) 5 SCC 148;
(v) UPKAR SINGH v. VED PRAKASH AND OTHERS

- (2002) 13 SCC 292;



(vi) WAZIR KHAN v. STATE OF KARRATAKA
(Criminal Petition No0.227 of 2020 decidea on
2.06.2020 by this Courz);

(vii) ISMAIL SHAFI AND OTHERS v. STATE
(Criminal Petition N90.9284 of 2017 decided on
20.06.2018 by this Court) and

(viii) AMITBHAI ANILCHANDRA v. CBI AND

ANOTHER - (2013) 6 SCC 348.

9. Learnad High Court Government Pleader,
Smt. Namitha Mahesh B.G., would submit only with regard
to interference by this Court at the present stage of

proceedings as investigation is yet to take place.

i0. T have given my anxious consideration to the
respective submissions made by the learned senior counsel
and the !earned counsel appearing for the respondents and
in furtherance whereof, the only issue that falls for my
consideration is, whether the second complaint which
results in second FIR being registered is permissible in the

facts of the case?
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11. Before embarking upon the journey cof
considering the facts obtaining in the case at hand, I deem
it appropriate to notice the flow of law as laid down by tne
Apex Court with regard to registration of second complaint
on the very same incident. The Apex Court right from the
judgment in the case of T.T. ANTONY (supra) has held as

follows:

"15. On these contentions, four points
arise for determination:

(i} whether recistration of a fresh
case, Crime No. 268 of 1997,
Kuthuparamba Police Station on the basis
of the letter ¢f the DGP dated 2-7-1997
which is in the nature of the second FIR
urider Section 154 CrPC, is valid and it can
form the basis of a fresh investigation;

(ii) whether the appellants in Appeals Nos.
689 and 4066 of 2001 [arising out of SLPs (Crl.)
Nos. 1522 and 8840 of 2000] and the
respondent in Appeals Nos. 690-91 of 2001
[arising out of SLPs (Crl.) Nos. 2724-25 of 2000]
have otherwise made out a case for quashing of
proceedings in Crime No. 268 of 1997,
Kuthuparamba Police Station;

(iii) what is the effect of the report of Shri
K. Padmanabhan Commission of Inquiry; and
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(iv) whether the facts and the
circumstances of the case justify a fresti
investigation by CBI.

nnx nsx TEY ] run

18. An information given under sub-
section (1) of Section 154 TirPC is
commonly known as first infermation
report (FIR) though this term is not used in
the Code. It is a very impoitant dccument.
And as its nickname suggests it is the
earliest and the first information of a
cognizable offence recoided by a: officer in
charge of a police stationi. It sets the criminal
law in motion and marks the ccmmencement of
the investigation which ends up with the
formaticn of oniniorr under Section 169 or 170
CrP(C., as the case may be, and forwarding of a
police report under Section 173 CrPC. It is quite
possible and it happens not infrequently that
more infermations than one are given to a police
officar in charge of a police station in respect of
the same incident involving one or more than
one cognizable offences. In such a case he need
nct enter every one of them in the station house
digry and this is implied in Section 154 CrPC.
Apart from a vague information by a phone call
or & cryptic telegram, the information first
eritered in the station house diary, kept for this
purpose, by a police officer in charge of a police
station is the first information report — FIR
postulated by Section 154 CrPC. All other
informations made orally or in writing after the
commencement of the investigation into the
cognizable offence disclosed from the facts
mentioned in the first information report and
entered in the station house diary by the police
officer or such other cognizable offences as may
come to his notice during the investigation, will
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be statements falling under Section 162 CiPC.
No such information/statement can propgerly be
treated as an FIR and entered in the station
house diary again, as it would in effect be a
second FIR and the same carinot be in
conformity with the scheme of CrPC. Take &
case where an FIR mentions cognizable ofience
under Section 307 or 326 IPC and the
investigating agency - learns  during = the
investigation or receives fresh information that
the victim died, rio fresh FIR under Section 302
IPC need be registerea waich wiil be irregular; in
such a case alteration of the provisian of law in
the first FiR is the proper course to adopt. Let us
considei- a different situation in which H having
killed W, kis wife, iriforms the police that she is
killed Ly an unknowri person or knowing
that W is killea by tis motker or sister, H owns
up the respcnsibility arid during investigation the
truth is detected; it does not require filing of
fresh FIR against H — the real offender — who
can be arraigned in the report under Section
173(2) or 173(8) CrPC, as the case may be. It is
of course permissible for the investigating officer
to send up a ieport to the Magistrate concerned
even earlier that investigation is being directed
aqgainst tine person suspected to be the accused.

27. A just balance  between the
rundamental rights of the citizens under Articles
19 and 21 of the Constitution and the expansive
power of the police to investigate a cognizable
offence has to be struck by the court. There
cannot be any controversy that sub-section (8)
of Section 173 CrPC empowers the police to
make further investigation, obtain further
evidence (both oral and documentary) and
forward a further report or reports to the
Magistrate. In Narang case [(1979) 2 SCC 322:
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1979 SCC (Cri) 479] it was, however, observed
that it would be appropriate to conduct furttier
investigation with the permission of the court.
However, the sweeping power of :nvestigation
does not warrant subjectinj a citizen each time
to fresh investigation by the pcolice in respect of
the same incident, giving rise to one or more
cognizable offences, corisequent upon filing of
successive FIRs whether before or after filing the
final report under Section 173{2) CrPC. It would
clearly be beyond the purview of Sections 154
and 156 CrPC, ray. a cese cof abuse of the
statutory power of investigation in a given case.
In our view a case of fresh investigation based
on the second or successive FIRs, not being a
counter-case, filed in coinncction with the same
or connected cognrizable offzrice alleged to have
been committed in the course of the same
transaccion and in respect of which pursuant to
the first FIR either investigation is under way or
final report under Section 173(2) has been
forwarded to the Magistrate, may be a fit case
for exercise of power under Section 482 CrPC or
under Articles 226/227 of the Constitution.

35. For the aforementioned reasons,
tire registration of the second FIR under
Section 154 CrPC on the basis of the letter
of the Director General of Police as Crime
No. 268 of 1997 of Kuthuparamba Police
Station is not valid and consequently the
investigation made pursuant thereto is of
no legal consequence, they are accordingly
quashed. We hasten to add that this does not
preclude the investigating agency from seeking
leave of the Court in Crimes Nos. 353 and 354
of 1994 for making further investigations and
filing a further report or reports under Section
173(8) CrPC before the competent Magistrate in
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the said cases. In this view of the matter, we
are not inclined to interfere with the judgiment of
the High Court under challenge insofar as it
relates to quashing of Crime No. 268 of 1997 of
Kuthuparamba Police Station agairist the ASP
(R.A. Chandrasekhar); in all cther aspects the
impugned judgment of the High Codtirt shail
stand set aside.”

(emphasis supplied)
Again the Apex Court in the cese of Babubhai (supra)

holds as follows:-

“"23.If the two FIRs are read
together, it becomes clear that the incident
started in the merning as per both the FIRs
CR No. I-154 of 2008, lodged by Mr M.N.
Pandya, Sub-Inspector of Police, stated
that he reached the place of occurrence
after receiving the information from the
pdolice station and found that the mob had
aiready dispersed. The case of the prosecution
is that when the police reached the place of
occurrence of the first incident, the mob had
already dispersed, could not be correct for the
reason that some of the witnesses have stated
that the clash was going on when the police
arrived and police resorted to force to disperse
the mob. In fact, it was the police who
summoned the ambulances which took the
injured persons to hospitals.”

(emphasis supplied)
In the case of SURENDER KAUSHIK (supra), the Apex

Court holds as follows:
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"24. From the aforesaid decisiociis, it is
quite luminous that the lodgment of two
FIRs is not permissible in respect of one
and the same incider:it.The concept of
sameness has been given a iestrictea
meaning. It does not encompass filing of &
counter-FIR relating to the same or
connected cognizable offence. What is
prohibited is any further complaint by the
same complainant and cotheis against the
same  accused  subsequent to the
registration of the case undey the Code, for
an investigation in that regard would have
already cormmernced and allowing
registration of furtber complaint would
amcuni to an irmpiovement of the facts
mentioned in tke original complaint. As is
further mace clear by the three-Judge Bench
in Upkar Singh [lJpkar Singh v. Ved Prakash,
2004) 13 5CC 292: 2005 SCC (Cri) 211] , the
prohibition does nct cover the allegations made
by trne accused in the first FIR alleging a
different version of the same incident. Thus,
iival versions in respect of the same incident do
take different shapes and in that event,
ledgment of two FIRs is permissible.”

(emphasis supplied)
In the case of ANJU CHAUDHARY (supra), the Apex

Court holds as follows:

"14. On the plain construction of the
language and scheme of Sections 154, 156 and
190 of the Code, it cannot be construed or
suggested that there can be more than one FIR



16

about an occurrence. However, the opening
words of Section 154 suggest thal every
information relating to commission o¢f a
cognizable offence shall be reduced into writing
by the officer-in-charge of a police station. This
implies that there has to be the rirst informatior:
report about an incident which constitutes &
cognizable offence. The purpoce of registering
an FIR is to set the machinery of criminal
investigation into motion, which culminates with
filing of the police report irni terms of Section
173(2) of the Coae. It wili, thus, be
appropriate to follow the settl!ed principle
that the:2 carnoit be two FIRs registered
for the same offence. However, where the
incident is separate; cifences are similar or
differeri, or even where the subsequent
crime is ¢f such miagnitude that it does not
fall within the ambit and scope of the FIR
recorded first, then 3 second FIR could be
registered. The miost important aspect is to
examine the inbuilt safeguards provided by
the legislatuire in the very language of
Saction 154 or the Code. These safeguards
can be sareiy deduced from the principle
akin to double jeopardy, rule of fair
investigation and further to prevent abuse
of power by the investigating authority of
the police. Therefore, second FIR for the
same incident cannot be registered. Of
course, the investigating agency has no
determinative right. It is only a right to
investigate in accordance with the provisions of
the Code. The filing of report upon completion of
investigation, either for cancellation or alleging
commission of an offence, is a matter which
once filed before the court of competent
jurisdiction attains a kind of finality as far as
police is concerned, may be in a given case,
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subject to the right of further investigation but
wherever the investigation has been coinpleied
and a person is found to be prima facie guiity of
committing an offence or otherwise, re-
examination by the investigating agency on its
own should not be permittec merely by
registering another FIR with regard to the same
offence. If such protection is not given to a
suspect, then possibility oi gbuse  of
investigating powers by the police cannct be
ruled out. It is with this iritention in mind that
such interpretaticn should be given to Section
154 of the Code, as it wouid not only further the
object of law but even that of just and fair
investigation. More so, in the backdrop of the
settled canons  ¢f crirninal  jurisprudence,
reinvestigation or de novc investigation is
beyond the competence of not only the
investigatinc agency but even that of the
learned Magistrate. The courts have taken this
view primarily ror the reason that it would be
opposed to the scheme of the Code and more
particulailv - Section 167(2) of the Code.
(Ref. Reeta Nag v. State of W.B. [(2009) 9 SCC
129: (2009) 3 SCC (Cri) 1051] and Vinay
Tyagi v. Irshad Ali [(2013) 5 SCC 762] of the
same date.)

(emphasis supplied)

In the case of P. SREEKUMAR (supra) the Apex Court

holds as follows:-

"30. Keeping the aforesaid principle of
law in mind when we examine the facts of
the case at hand, we find that the second
FIR filed by the appellant against
Respondent 3 though related to the same
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incident for which the first FIR was filed by
Respondent 2 against the appellarit-
Respondent 3 and three bank officials, yet
the second FIR being in the rature of a
counter-complaint against Kespondent 3
was legally maintainable aird could be
entertained for being tried on its mei-its.

31. In other words, there is no prohivition
in law to file the second FIR and once it is filed,
such FIR is capable of beirig taken note of and
tried on merits in accordance with iaw.

32. 1t is for the reasons that firstly, the
second FIR was not filed by the same person,
who had filed the first FIR. Had it been so, then
the situation weuld have been somewhat
different. Siich was niot the case here; second, it
was filed 5dy the appellant as a counter-
complaint against Respondent 3; third, the first
FIR was against five persons based on one set of
allegations wnereas the second FIR was based
on the allegations different from the allegations
made in the first FIR,; and lastly, the High Court
while quashing the second FIR/charge-sheet did
not examine the issue arising in the case in the
light of law laid down by this Court in the two
aforementioned decisions of this Court in Upkar
Singh [Upkar Singh v. Ved Prakash, (2004) 13
SCC 292: 2005 SCC (Cri) 211] and Surender
Kaushik [Surender Kaushik v. State of U.P.,
(2013) 5 SCC 148: (2013) 2 SCC (Cri) 953] and
simply referred the three decisions of this Court
mentioned above wherein this Court has laid
down general principle of law relating to exercise
of inherent powers under Section 482 of the
Code.”

(emphasis supplied)
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In the case of ARNAB RANJAN GOSWAMI (supra), the

Apex Court holds as follows:

"37. In the present case, all the FIRs
or complaints whictk have been Icdged in
diverse jurisdictions arise out of one and
the same incident — the broadcast by the
petitioner on 21-4-2020 on R. Bharat. The
broadcast is the foundation ot the allegation that
offences have bDeen committed under the
provisions of Sections 153, 153-A, 153-B, 295-
A, 298, 500, 504 anrd 506 IPC. During the
course or the hearirig, this Court has had the
occasion, with tihe assistance of the learned
Senior Counsei, to peruse thie several complaints
that were iiled in relation to the incident dated
21-4-20620. They are worded in identical terms
andc leave no rnannei of doubt that an identity of
cause of action underiies the allegations levelled
against the petitioner on the basis of the
programme which was broadcast on 21-4-2020.
Mcreover, the lenguage, content and sequencing
of paragraphs and their numbering is identical.
It was in this backdrop that Mr Kapil Sibal,
learried Senior Counsel fairly submitted (in our
view correctly) that this Court may proceed to
quash all the other FIRs and complaints lodged
In aiverse jurisdictions in the States, leaving
open, however, the investigation in respect of
FIR No. 238 of 2020 dated 22-4-2020
transferred from Police Station Sadar, District
Nagpur City to N.M. Joshi Marg Police Station in
Mumbai.
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39. A litany of our decisions — te refer
to them individually would be a pairade of
the familiar — has firmly established that
any reasonable restriction on fundameaentai
rights must comport with the
proportionality standard. orf which one
component is that the rmeasure &adopted
must be the least restrictive measure to
effectively achieve ihe Ilegiiimate State
aim. Subjecting an individual to numerous
proceedings arising in different
jurisdictions on the pacsis of the same cause
of action cannot be accepted as the least
restrictive and effective method of
achieving the Ilegitimate State aim in
prosecuting crime. The manner in which the
petitioner has been subjected to numerous FIRs
in severai States, besides the Union Territories
of Jammu and Kashimir on the basis of identical
allegations arising out of the same television
show would ieave no manner of doubt that the
intervention c¢f this Court is necessary to protect
the rights or the petitioner as a citizen and as a
journalist to fair treatment (guaranteed by
Article 14) and the liberty to conduct an
iridependent portrayal of views. In such a
situation to require the petitioner to approach
the respective High Courts having jurisdiction for
quashing would result into a multiplicity of
proceedings and unnecessary harassment to the
petitioner, who is a journalist.”

(emphasis supplied)

The law in this regard as laid down in the aforesaid cases

is followed in the latest judgment of the Apex Court in the
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case of KRISHNA LAL CHAWLA (supra) wherein, it i3

held as follows:

"6. Indeed, a closer icok d&t the
decision in Upkar Singh [Upkar
Singh v. Ved Prakash, (2004} 13 SCC 292:
2005 SCC (Cri) z11] takes us to the
contrary conclusion. In regard to the
question of material impirovements made in
a subsequent private complaint by the
same complaizant against the same
accused with regard to the same incident, it
may be useful to refer te the following excerpt
from Upkar Singh [Upkar Singh v. Ved Prakash,
(2004) 13 SCC 292: 2065 SCC (Cri) 211], which
further clarifies the hclding in T.T. Antony [T.T.
Antony v. State of Kerala, (2001) 6 SCC 181:
2001  SCC (Cri) 1048]: (Upkar Singh
case [Upkar Singh v. Ved Prakash, (2004) 13
SCC 292: 2005 SCC (Cri) 211], SCC pp. 297-98,
para 17)

“17. ... In our opinion, this Court in
that case only held thatany further
cecmplaint by the same complainant or
others against the same accused,
subsequent to the registration of a case, is
prohibited under the Code because an
investigation in this regard would have
aiready started and further complaint
against the same accused will amount to
an improvement on the facts mentioned in
the original complaint, hence will be
prohibited under Section 162 of the Code.”

(emphasis supplied in the original)

It is the aforementioned part of the
holding in Upkar Singh [Upkar Singh v. Ved
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Prakash, (2004) 13 SCC 292: 2005 5SCC
(Cri) 211] that bears directly and sirongly
upon the present case.

(emphasis supplied)

If the law that is laid down by the Apex Court in the afore-
extracted judgments is concsidered, what would
unmistakably emerge is, registratiori of second FIR on the
same incident would be hit by the “doctrine of sameness”
and will have tn be anninilated as it would amount to
improving the facts and the case in the subsequent
comp'aint ori the same incident. On the bedrock of the
principles iaid dowri in the afore-extracted judgments of
the Apex Court, the case at hand will have to be

considereaa.

12. The incident had occurred on 18.04.2018. It was
concerning putting up of buntings and their removal on
account of being declaration of elections to the Legislative
Assembly of Karnataka State. The buntings were put up on
the occasion of arrival of Sri Amit Shah, for an election

rally. The Code of Conduct was also in place having been
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issued by the Election Commission and the Flection
Commission of India has been issuing orderz from time
whenever elections take place. The order dated 7%
October, 2008 is followed even on 13 March, 2021 for
General Elections. The order insofar as it is relevant for
the purpose of this /is is extracted herein for the purpose

of quick reference:
"DEFACEMENT OF PUBLIC PLACES

4(a) No wall  wiiting, pasting of
posters/papers or defacement in any other form,
or erecting/displaving of cutout, hoardings,
barners, flags etc. shall be permitted on any
Government premises (including civil structures
ther=in). Feor tkis purpose a Government
premise would include any Govt. office and the
campus wherein the office building is situated.

(b) If the local law expressly permits or
provides for writing of slogans, displaying
posters, etc., or erecting cut-outs, hoardings,
banners, political advertisement, etc., in any
public place, (as against a Government premise)
of payment or otherwise, this may be allowed
strictly in accordance with the relevant
provisions of the law and subject to Court
orders, if any on this subject. It should be
ensured that any such place is not
dominated/monopolized by any  particular
party(ies) or candidate(s). All parties and
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candidates should be provided equal oppcrtunity
in this regard.

(c) If there is a specifically earrnarked
place provided for displaying advertisements in
a public place e.g. bill boards, hoardings etc.
and if such space is already iet ot to any
agency for further allocation to individual clients,
the District Election Officer through the
municipal authority concerned, if any, should
ensure that all pclitical parties and candidates
get equitable opportunity to have access to such
advertisement space for election related
advertisements during the election period.”

The defacement of nproperiy in terms of Election
Commission would be in violation of Disfigurement Act as
could te seen frorn the Arinexure appended to the said

order. Clause 10 of the order, reads as follows:
5!.No. 10.
Name of State/UT Karnataka

Name of Act/Rule The Karnataka Open

Places (Prevention of
Disfigurement) Act, 1981
as amended vide Act of
1983.

Extent of
Applicability It extends to Bangalore,

Mysore, Hubli, Dharwar,
Mangalore and Belgaum
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constituted or  continued
under the Karnataka
Municipal Corpcration Act,
1976, or under anv other law
on 5-05-1281 and come into
force in the Municipalities,

notified areas, sanitary
Boards, conistituted or
continued under the

Karnataka Municipalities act,
1964, or under any other
law, or in any other local
area, on such date as the
State Govt. may by
notification appoint.”

(emphasis added)

The ection of putting up buntings and their removal took
place between 6 a.rih. and 9 a.m., resulting in registration
of complaint by Mr.Nisar Ahmed, an Official of the
Municipality. The allegation was violation of Section 3 of
the Disfigurement Act. Section 3 of the Disfigurement Act,

1281 reads as follows:

"3. Penalty for unauthorized
disfigurement by advertisement. - Whoever
by himself or through another person affixes to,
or erects, inscribes or exhibits on, any place
open to public view any advertisement without
the written permission of the local authority
having jurisdiction over such area, shall be
punished with imprisonment of either description
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for a term which may extend to six months or
with fine which may extend to one tinousand
rupees, or with both:

Provided that nothing in this section shall
apply to any advertisement which, -

(i) is exhibited within the window of any
building if the advertisement reiates to the
trade, profession or business carried on in that
building; or

(ii) relates to the trade, profession or
business carriecd on within the land or building
upon or over which such advertisement is
exhibited or ta any sale or ietting of such land or
building i any effects therein or to any sale,
enterta.nment or meeting to be held on or upon
or in the same; cr

(iii) relates to the name of the land or
building upon or over which the advertisement is
exhibited, or to name of the owner or occupier
of such land or building; or

(iv) relates to the business of a railway
administration and is exhibited within any
railway station or upon any wall or other
property of a railway administration.

(v) is affixed to or exhibited on any
ancient and historical monument declared to be
of national importance under the Ancient
Monuments and Archaeological Sites and
Remains Act, 1958 (Central Act XXIV of 1958).”
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The violation or contravention of the afore-auotea lavs
forms the basis of the complaint registered at © a.m. by Sri
Nisar Ahmed. The violations alleged in the said complaint
which became an FIR in Crime N0.223 of 2018, are in
terms of Representation of Peopies Act, Disfigurement Act
and Section 171H of thie IPC. Trie reievant portion of the

FIR reads as follows:

V2. oo} b3 sworsh: RCPRESENTATION OF PEOPLE

ACT, 1951 & 1288 (U/S- 127A); KARNATKA OPEN PLACE
DISFIGUREMENT ACT 1951 & 1981 (U/S- 3); IPC 1860
(U/S- 171 H)

3. (a) 33 s on: Wednesday moos ©o3: 18/04/2018

Q008 =[Tr: 18/04/2018

e8020033:06:00:00 =e800I3N:06:10:00

(b) TBONY [IFTPT AETOAT DF008:18/04/2018

09:00:00
2TZBRoNY / Bewd : Written

(c) QOIPFTWT / LT SWemoN [TL [RRTE, T0TLANL:
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(d) =3IV Fo wwded Boad BTy FIo: 2, 09:00:00

4(a) 33, IBT x@eé: J C Circle, Hosakote Town,

Bengaluru Dist, Karnataka.

(b) Breedex’ DBEWOT QWS OB, W ©ed: Towards

East 1

(¢) mw: HOSAKOTE Rz &x3: BEAT NO.1

(d) B9y 5eS Bpdex TR TR WNTOTRD ©TT @

TROCT TOBCH BIT: Qg
5. SQUTOF T730T mé{;md:
(a) 38 Nisar Ahmied 208 / nows 2xch: Nazeer
Ahmed
{b) Sowm 1 53 (c) S8 : Govt. official

gazetted

The accused were workers of BJP. The allegations in the

rrIR @s contained in Clause 10 read as follows:

110, P SITFERS SOOOD DD

QD0oF  18.04.2018 00 23’%9/[)79 09.00 no&3ri Dio°
ﬂc‘o‘@wf 55 D&, TPODCIVE, TRAERCEE IO A Torke
georr ARRET FOE mszgfgm TRABRCE DO AT
geg o 178, Jeeder 50.9481342786 0500 @i ToesooN
DeRT TPOT AR0p0ITIIODT TeidRcE IPoT Ao FeF
qoF 178 7 Fore Foworm moET o@D @na)Foen
FIFegg Jees TR, OI0OF 18.04.2018 SO &9 To
TRAERCEE EFTT TY TPOFTT TREROR 83.A.7855 N 20T
BAFGFORY W TEET WOSOTNYX, XS
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LIOEOTNIL,  DDFED ARIT  GRDSE TEODDIO,
EFO0T SIS DEONT QIOLSOTIV, TBCORDT DV
PARL 0Ty Tl BNIED BOCDIT 9TZO0e) Leld
ZROT &Ded.”

(emphasis added)

Immediately thereafter, a second complaint came to be
registered against trie petitioner and several others
alleging the offences punishabie under Sections 504, 332
and 353 of the IPC, which came to be registered as Crime

No.224 of 2018. The second FIR reads as follows:

"1. ¢ Bengaluru Dist. 3g/woxdgen: Hosakote Circle
Zadem® mo: Hosakote IS
TG 230&36 1 0224/2018 TR 207007 : 18/04/2018

2. mog @& seonse: IPC 1860 (U/S- 504, 332, 353)
3. (a) 33 sn o%: Wednesday ameog fow: 18/04/2018 Q703
=3F: 18/04/2018
FeB000T3:07:45:00 =eB03HT3R:07:50:00
(b) @%”OSDQ R3[0S S%CGS%CS Q003:18/04/2018 09:15:00

womednony / Sewd : Written

(c) QOSTETRTT / L0GETRT BN T[OH [RAWY, TTON:



30

(d) =3IV Fo wwdesd Boad, FIy AIo: 3, 09:15:00
4a) 3E IuT B¢ JC Circle, Hosakote Town, Bengaluru

Dist, Karnataka.

(b) HBeedex’ TBOWOT BWS OB W TS Towards East 1 ki
() m=»x HOSAKOTE TOWN 1133 ®xc: BEAT NO. 1

(d) B9y e BeT Tors VAN WIIVOSBR, VWS 8 BeOew
TOBOR BITV: RG:

5. QOIRETRTVT |/ LT CLRT:
(a) 23 : Nisar Ahmed 3o / nows Fx: Nazeer
Ahmed

(emphasis added)

The allegation at cleuse 10 in the second FIR reads as

follows:

“10. omvos 18.04.2018 Cocd T 905 o
QFROT OB DT JECOT GJor, 55 DA, TYTIOVFD,
Zpyecsd  IN0 ALY T  FOWOTT  ADE  Fome
T2 FD, TpIERcE DpeT A Fog o 178, Seeger
JO.9481342786 OS50 oI &ToxOeN  AeRD  XpOT
FOO00TRDROT BRTERCES DD AT 3’@’ :Joszg 178 7
FOVOIT MYDE FOFT WY JTN)  DTRDERFO0NDD
BT TR, @D00Z FoL OT0F 18.04.2018 oo &3t
TRTERCEE  ERTIY PomHIogn  EAIEFITY  OT0F
18.04.2018 ooz & @ w@mﬁ GGEoRET I @
Fo TN TRAIBRCIT 20D0& FCVFFDT  E0M0N 225
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TFET LIOLSOITNTIL, TOSER, LIOLOTNIL, ToFEd SIS
TEODJRE, &TOE 330N opLing QIOESDTTTI)
FoPriee0s508 Terdect N0 A Sdeer SOET0sE
DIOFT D OTON 39, @O00F @R A& 00NMsoT
.007100853, 35’@;53”@’&’, oeded?,  edees,  porke f;@ao’
TPOFFFEROON 9T AT L] FOTTD - 6.45  708F
AOADDTY KAA50 TN 2I0LOTTFD),
Fogriee0dogn  @On won &L Tpn  SWD0ETRE
z&.ai).zqd’o’fif%‘, TR SE, WY& TONR - YR, IO
EBDRATYT  EOPRRPID I@EY DO HIOI IO
OB T Feed o SPAG, T ade OF & 745
non & & Asreon  deen - oo ,%a&),o@aifao@if
EIQTITN TS LICEOTTYX,  EOJARLICD  Tecdon
2L TFD  SROBTR ST z&.cf).a;d’o’m’a@’, A08) 0020,
FCTTR I . TN AL GO &0 808308 @mag
FYNLOD G GO Bedandy sXaeddesl ook
oHecs  OED0 g’ﬂ@oaf /I BRED FY SPEDTYT,
DT afffrg‘g' TR FEEC 53‘?%‘;" ERTEATVS
DeQOEET DOVG FARD O T NI EocbIed
WO QB%&ICJ’E/? QBT DO &0, ”

If both the FIR in Crime No.223 of 2018 and FIR in Crime
No.224 of 2018 are read in juxtaposition, what would
unmistakably emerge is that, both the complaints are by
the very same complainant, which pertain to the same
incident and same time and date of incident. Once having
reaistered a complaint on a particular premise of an
incident, it was not open to the complainant to have

registered another complaint on the very same incident
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regarding what happened during the very same perind.
The complainant cannot be permitted to improve on the
earlier complaint and as an aftarthought bring in other
offences in the second complaint becoming a second FIR
on sameness. It would amount to permitiing multiple
FIRs’ on the very same - incident, time of the incident,
date of the incident and by the very same complainant. It
would be hit by the doctrine of sameness as held by the
Apex Court in the afore-extracted judgments. Therefore,
insofar as Crime No.224 of 2018 is concerned, the criminal
trial cannot be perrnitted to continue as it would fall foul of
the cardinai principle of violation of fundamental rights of a

citizen and the iaw laid down by the Apex Court, as

13. A counter complaint is always permissible on the
same incident as there can be complaints and two FIRs’, if
it is a case of complaint and counter complaint or a case of

consequential complaint. These are not the facts in the
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case at hand. Therefore, without a shadow of doubt it

would hit by ‘doctrine of sameness’.

14. Insofar as judgments rzlied on by the learned
counsel appearing for the respondents are concerned,
there should be no qualm abcut the enunciation of law in
the judgments relied on in the case of MANOJ KUMAR or
RAM LAL NARANG, as they were either a case of counter
complaint or a case of consequential complaint. The case
which the leariied counsel relied on with particular
reference in the case of MANOJ KUMAR (supra), the very
fact that the case was for a different purpose altogether
can be gathered in paras 1 and 2 of the said judgment,

whiciy read as follows:

“"1. The present matter is placed
before us by virtue of referral order dated
22-05-2014 wherein the following question
was placed for reference before us that,
“"whether the second FIR and the
investigation in pursuance of further
information thereof should be straightaway
quashed or should it require a scrutiny
during trial of the permissible matter of
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prejudice, and truthfulness of the evidence
collected on the basis of second FIR".

2. But it is to be notzd that, during tiie
course of arguments the counsel from both
sides admitted that, no second FIR was
registered in the present case. Althciugh the
reference was made to us, to adjudicate the
above question of law, basirig on the submission
we can conclude that the issue of second FIR
does not arise in the preserit matter. Therefore,
we are proceeding to adjudicate tiie matter on
merits.”

‘emiphasis supplied)
The Apex Court at the 2" paragraph clearly holds that
there was rio secoend FIR registered. Therefore, the
judgment is cleariy inappiicable to the facts of the case at
hand. The remaining judgments relied on by the learned
counse! for the 1% respondent are the ones that are relied
on by the learned senior counsel appearing for the
petitionar. Therefore, the judgments relied on by the
learned counsel for the petitioner are the ones that are
appiicable to the facts of the case at hand and not the
ones that are relied on by the learned counsel appearing

for the first respondent.
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15. For the aforesaid reasons, I pass the fellowing:

ORDER

i. The criminal petition is allowed.

ii. The proceedings instituted befare the Principal
Civil Judge (Senior Division) & Chief Judicial
Magistrate, iioskcte, Bangalcre Rural in
Crime No.224 of 2018 registered at Hoskote
Police Statien for offences punishable under
Sectioris 504, 5332 and 353 of the Indian
Penal Code stands quashed gqgua the

petitioner.

Sd/-
JUDGE

nvj/crmg



